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INTELLECTUAL PROPERTY
ASSET PURCHASE AGREEMENT

THIS INTELLECTUAL PROPERTY ASSET PURCHASE AGREEMENT (the
“Agreement”) is entered into as of the 31 day of December, 2007, between Battelle
Memorial Institute, an Ohio non-profit corporation (“Purchaser”) and Optimer
Photonics, Inc., a Delaware corporation (“Seller”), under the following circumstances:

A. Seller has certain outstanding obligations that are presently due and owing
to Purchaser. Purchaser has liens on all the Intellectual Property Assets (defined
below) that are the subject of this Agreement securing Seller's payment and
performance of its obligations to Purchaser.

B. Seller owns and desires to sell to Purchaser and Purchaser desires to buy
from Seller the Intellectual Property Assets described below upon the terms and
conditions of this Agreement.

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants
contained herein and other good and valuable consideration, the receipt and adequacy
of which are hereby acknowledged, the parties agree as follows:

1. Purchase and Sale of Assets. Seller agrees to sell, assign, transfer,
convey, and deliver to Purchaser, and Purchaser agrees to buy from Seller upon the
terms and conditions of this Agreement, any and all proprietary information or
intellectual property rights that are owned, licensed or otherwise available for use by the
Seller, including, without limitation, the following (collectively, the “Intellectual Property
Assets”), which are listed on Exhibit A, attached hereto and made a part hereof:

1.1. all patents and patent applications, together with all reissuances,
continuations,  continuations-in-part,  revisions, divisionals, extensions and
reexaminations thereof;

1.2. all trademarks, trademark registrations and applications;
1.3. all service marks, service mark registrations and applications;

1.4. all trade names, trade dress, logos, slogans and general intangibles
of like nature;

1.5. all copyrights, and registrations and applications therefore;
1.6. all Internet domain names and Web-site content;

1.7. all computer software programs and software development tools,
including all source and object code, as applicable;
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1.8. all databases and compilations, including any and all data and
collections of data, whether machine readable or otherwise;

1.9.  all descriptions, flow charts and other work product used to design,
plan, organize and develop any of the Intellectual Property Assets;

1.10. MTAs and CDAs;
1.11. Intellectual Property Licenses (as defined below);

1.12. all know-how, unpatented inventions, proprietary technical data,
and trade secrets (including, without limitation, any records or materials relating to
product development, design and schematics); and

1.13. all documentation, including, but not limited to laboratory
notebooks, technical information, unpublished development information, user manuals
and training materials, relating to any of the Intellectual Property Assets.
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REDACTED

6. Representations and Warranties of Seller. Seller hereby represents
and warrants to Purchaser that, as of the date hereof, and as of the date of the Closing:

6.1. Organization. Seller is a corporation duly organized, validly
existing and in good standing under the laws of the State of Delaware.

6.2. Authorization. The transactions contemplated by this Agreement
have been duly authorized by the board of directors and, if required under applicable
law, by the shareholders of Seller and this Agreement and all assignments, documents,
certificates and other instruments to be executed and delivered on behalf of Seller
pursuant to this Agreement (collectively, the “Closing Documents”) have been duly
executed and delivered by all appropriate corporate action of Seller and by an
authorized officer of Seller. This Agreement and each of the Closing Documents
constitute the valid and binding obligation of Seller, enforceable against Seller in
accordance with their respective terms, except as enforceability may be limited by
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bankruptcy, reorganization, insolvency or other laws affecting creditors' rights generally
or equitable principles.

6.3. Intellectual Property.

(a)  Attached Exhibit A contains a complete and correct list of all
Intellectual Property Assets owned or claimed by Seller. Each item
listed on Exhibit A is in full force and effect. Each issued patent,
registered trademark, registered trade name, registered service
mark and registered copyright listed on Exhibit A has been duly
issued by or registered with the applicable federal, state, foreign or
local agency, which agency is noted on Exhibit A, and has not been
canceled, expired or affirmatively abandoned. Except as set forth
on Exhibit A, Seller is the sole and exclusive owner of, or has the
valid right to use all the Intellectual Property Assets free and clear
of any lien, charge, covenant, condition, adverse claim, demand,
encumbrance, limitation, security interest, pledge, lease, conditional
sales contract, right of first refusal, option or any other title defect or
restriction of any kind, including, but not limited to, liens for any
taxes (collectively, “Liens”), except for the Liens of Purchaser and
Mitsubishi Corporation.

(b)  Seller is currently listed in the records of the appropriate federal,
foreign, state or local agency as the sole owner of record of each
application and registration listed on Exhibit A.

() There is no existing or, to Seller's knowledge, threatened
opposition, interference, cancellation proceeding (stayed or
otherwise) or other legal or governmental proceeding before any
court or registration authority in any jurisdiction against the
~ Intellectual Property Assets.

(d)  All material agreements pertaining to the use of or granting any
right to use or practice any rights under or in connection with any of
the Intellectual Property Assets, whether Seller is the licensee or
licensor thereunder, and any written settlements or assignments
relating to any of the Intellectual Property Assets are set forth on
Exhibit A, except for agreements pertaining to off-the-shelf
applications or software licensed pursuant to any “shrink-wrap” or
“click-wrap” license (collectively, the “Intellectual Property
Licenses”). Seller has delivered to Purchaser true and correct
copies of all such Intellectual Property Licenses.

(e)  No trade secret or confidential information or know-how relating to
any of the Intellectual Property Assets or that is material to the
business of Seller has been disclosed or authorized to be disclosed
to any third-party other than pursuant to a non-disclosure
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agreement that uses reasonable efforts to protect Seller's
proprietary interests in and to such trade secrets and confidential
information and know-how.

(f None of the Intellectual Property Assets interfere with, infringe upon
or misappropriate any intellectual property right owned or controlled
by any third-party. To Seller's knowledge, no third party is
interfering with, infringing upon or misappropriating any of the
Intellectual Property Assets and no such claims have been made
against a third-party by Seller. There are no claims or suits
pending or, to Seller's knowledge, threatened, and, in the past five
(5) years, Seller has not received any written notice of a third-party
demand, claim or suit, alleging that any of the Intellectual Property
Assets, any of Seller's activities or the conduct of its business
infringes or infringed upon or constitutes or constituted the
unauthorized use of the proprietary rights of any third party or
challenging the ownership, use validity and enforceability of any
Intellectual Property Assets.

(g) Al present and former employees and consultants of Seller with
responsibility for developing or implementing the Intellectual
Property Assets have executed and delivered to Seller agreements
assigning to Seller their respective entire rights, title and interests in
and to any intellectual property arising from services performed for
Seller by such persons. No present or former officer, director,
employee or consultant of Seller has any rights, title or interests,
directly or indirectly, in whole or in part, in or to any of the
Intellectual Property Assets.

(h)  The execution, delivery and performance of this Agreement, and
the consummation of the transactions contemplated hereby, will not
cause the forfeiture or termination of any of the Intellectual Property
Assets.

6.4. Consent. Seller has not conveyed, transferred, assigned or
granted (by license or otherwise) to any other person or entity any rights in or to any of
the Intellectual Property Assets, except as identified in Exhibit A. The execution,
delivery and performance by Seller of this Agreement and the Closing Documents, the
consummation of the transactions contemplated by this Agreement, and Purchaser's
right to use the Intellectual Property Assets after the Closing will require no consent or
approval of any other entity, person or governmental authority. Seller has the right to
transfer and assign to Purchaser all the Intellectual Property Assets, including, but not
limited to, the software contained in the Intellectual Property Assets, free and clear of
any Liens of any other person.
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IN WITNESS WHEREOF, the parties hereto make and execute this Asset
Purchase Agreement to be effective on the date first above written.

Seller:
Optimer Photonics, Inc.
By: ?Z- {f' Y 5"//‘1%’/?

Print Nam@: 7474/ P ). SeHe ElE<D
Title: Pesident /CE O

Purchaser:

Battelle Memorial Institute

BV:M&&M
" Stephen H. Valentine

Print Name: .
Title: Viee President, Controller and
Assistant Treasurer
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EXHIBIT A
INTELLECTUAL PROPERTY ASSETS

1.1. all patents and patent applications, together with all reissuances,
continuations, continuations-in-part, revisions, extensions and reexaminations thereof:

See Schedule A 1.1

Any other patents or patent applications not identified, but owned by or licensed
to Seller to the extent transferable.
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