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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE -

In re: } Chapter 11
NANOGEN, INC. et al.,’ ; Case No. 09-11696 (KJC)
Debtors, | ; (Jointly Adﬁniniétefed)

; Related to Bocket No.

ORDER (I) AUTHORIZING AND APPROVING {A) THE SALE OF SUBSTANTIALLY
ALL OF THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS AND
ENCUMBRANCES AND (B) THE ASSUMPTION AND ASSIGNMENT OF
 EXECUTORY CONTRAC‘TS AND UNEXPIRED LEASE'S AN D FIXING OF CURE

Upon the motion dated May 13, 2009 (the “Sale Motiog“) of the aboye-capﬁoned debtors
and debtors in possession (collectively, the “Qgﬂqm”) :sc.ck:ing, inter -alia, entry of an order or
orders authorizing and approving: (a) the sale of the Debtors’ Purchasad Asé&éz free and clear
of all liens, claims and encumbrances to Financiere EIitcch 8AS (“Ejjtle_-”ﬁ sornetimes rEferred )
to herein, together with its afﬁll,ates, subsidiaries, successors and permitted ass:gns, including, as |

applicable BCC, as “Buyer”) pursuant to the terms of the ﬁsﬁ.ﬁ FC oree
: n.\d m- y
13, 2009, as amended May 29, 2009 and June 19, 200 ‘

~ o , .
assumption and assignment of the executory contrwts llcense agreements and unexpired leases

to be assumed by the applicable Debtor and asmgned to the Buyer or, to the extent apphcable,
BCC in comection with the foregoing sales; and this Court havmg e:ntered an mtler dated May
28, 2009 (the “Bid_Procedures Order™) approving the hui pmcadures attached as Exhlblt 1

thereto, the “Bid P"rgcgc_lurc ) authonzmg the Debtors to mnduct and approvmg the terms and

' © The Debtors in these cases, along with the last four digits of each Debtor's fedwal tax
identification number, are: Nanogen, Inc. (9621), Epoch Biosciences, Inc. ( 1592), .and Nanotronics, Inc.
(9618). Addresses for the Debtors can be found in the Debtors’ pet;tmns, which are presently ava:labic at
http:/fwww bmegroup.cony/. :

Capitalized terms not otherwise defined herein shall have the meanings ascnbed to them in the
Purchase Agreement and the Sale Motion.
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conditions of, the Auction and Bid Procedures to consider higﬁer and better offers for the

Debtors’ assets, establishing é date for the Auction and approvang, inter alia, (a) the Bid
Procedures in connection with the Auction; (b) the form and manner of notice of the Auction and
Bid Procedures; (¢} procedures relating to certain executory contracts andﬁnexpii‘ed leases,
including notice of proposed cure amounts; and (d) the Break»Uﬁ Fee and the Expense
Reimbursement; and the Court having eatabiished the ,da;e of the sale hearing (the “Sale
Hearing”); and the Court having jurisdiction to consider the Sale'Mqtion_and the relief requested
therein in accordance with 28 U.S.C. §§ 157(b)(2) and 1334; and after consideration of the Sale
Motion, the relief requested therein, and the responses ﬂlereto; if -any, th‘i_s being a 'core'
proceeding in accordance with 28 U.S.C. § 157(b); and the appearance of all interested parties
and all responses and objections, if any, to the Sale Moﬁon having been.idulysﬂbte'd iﬁ the record
of the Sale Hearing: and upon the record of the Sale He_aring, and ail other pleadings in these
cases, including the Sale Motion; and it apj)earing that there is good cause for the relief requested
in the Sale Motion, and such relief is in the best intefb‘sts of the Debtors;-their' estates, their
creditors and lall other parties in interest; and after due dgliberatioﬁ sufﬁdiém cause appearing
therefore; e |

IT IS HEREBY FOUND, DETERMINED ‘AND CONCLUDED THAT?

A, urisdiction. The Cuurt has jurisdiction over this matter and over the property of
thc Debtors and their estates, including the property to be sold, transferred or. cnonveyed pursuant
to the Purchase Agreement pursuant to 28 U.85.C. §§ 157 and 1334, T}us i3 a core proceeding |

pursuant to 28 U.S.C, § 157(b)(2). Venue of these cases and the Sale Motion is sproper in this |

District and this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

{D030851 1;v2) ' | PATENT
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B. Statutory Predicates. The statutory predicates for t;fm relief sought in the Sale

Motion and the basis for the approvals and autlwrizatiops herein are -(i') sections 105, 363, 365,
1123, 1141 and 1146 of chapter 11 of title 11 of the“ United States Cndetas-amended, the
“Bankruptey Code”) and (i) Rules 2002, 6004, 6006 dnd 9014 of the Federal Rules of
Bankruptcy Procedure (the “ngljm. tey Rules™), | o

C. Final Qrder. This Order when entered @onst}mtég a final and appealable order
‘within the meaning of 28 U.8.C. § 158(a). Notw'ithst'anding‘-]‘?{ankﬁxptcy Rulés 6004(h) and
6006(d), the parﬁes may consummate the transactions provided for undar the terms and
conditions of the Purchase Agreemnent immediately upon entfy of this Order

D, Retention of Jurisdiction. It is necessary and gpprbpﬁate for”'t"llie Court to retain
jurisdiction to, among other things, interpret and enforce the terms and pruﬁs;ions of this Order
and the Purchase Agreement, and to adjudicate, if necessary, any and.'alll disputes relating in any’
way to the transactions provided for under the tenﬁs‘and conditions of the Purchase Agreement.

E. The Petition Date. On May‘ 13, 2009 (ﬂle “Petition Date™), each of -the Debtors
filed voluntary petitions under chapter 11 of the Banlduptcy' Code. Sinrz-.e the Petition Date, ihe
Debtors have continued in possession and management of their busi'neéses and ‘prdperﬁes as
debtors in possession pursﬁant to Bankrupicy Code §§ 1107(a) and 1108(

F. Time is of the Essence. Time is of thg eésgnce-in .ponsununating the ;sale. In
order to maximize the value of the Purchased Assets, it is elas;éntial that the sale of the Purchased
Assets ocour within the time constraints set forth in the Puﬁzhase Agreement, Accdlfdingly, there

is cause to lift the stays contemplated by Bankruptcy Rules 6004 and 6006. o

(continued...)

3 The findings and conclusions set forth herein comstitute the Court’s findings of fact and
conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to
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G.  Notice of the Sale Motion. As evidenced by the affidavits of service and

publication filed with the Court, (i) proper, timely, adequate and sufficient notice of the Sale
Motion, the Auction, and the Sale Hearing (including due and proper notice of the assmnj:rtion,
assignment and sale of each Assumed Contract to each non-debtor party under each such
Assumed Contract) have ‘hee‘n provided in accordance with sections 102(1) and 363(b) of the
Ban]crﬁptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9006, 9007, 9008 ‘an‘d. 9014, the local
rules of this Cowrt, the procedural due process requirements éf the United States Constitution,
and' in compliance with the Bid Procedures Order; (ii) such ﬁotice wés good and sufficient and
appropriate under the p‘articu]ar circumstances; and (iii).no‘ other or ﬁu’ther notice of the Sale
Motion, the Aﬁcﬁon, the Sale Hearing, the assumption and assiénmeﬁt of the Assumed
Contracts, or of the entry of this Order is necessary or shall be required.

H. Actual written notice of the Sale Motion, the Auctibn, and the Sale Hearing
- (including due and proper notice of the assumption, assignment and sale of each Assumed
Contract to each non-debtor party under each such Assumed Contract) and a reasonable
opportunity to object or be heard regarding the requested relief has been afforded to all interested
persons and entities, including, (i) the creditors holding the 20 largest unsecu;ﬂd.claims against
the Debtors’ estates; (ii) all entities that claim any interest in or lien on thePum]:laEEd Assets; (iii)
all parties to the Assumed Contracts which the Debtors seek to assume and assign to the Buyer
pursuant to this Order; (iv) all governmental taxing authorities that have, or as a result of the sale
may have, claims, contingent 61' otherwiée, against the Debtors; (v) gﬂ part‘ias“that filed requests
for notices under Bankruptcy Rules 2002 and/or 9010(b); (vi) all interested governmental,

pension, and environmental entities; (vii) the Office of the United States Trustee; (viii) Portside

(continged...)
Bajﬂuuptcy Rule 9014,
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Growth & Opportunity Fund, as collateral agent (the “Prepetition Agent”) for the holders of the
Bridge Notes (as defined herein), and as collateral agent for the holders of the 9.75% Convertible
Notes (collectively, the “Lenders™); (ix) all entities tﬁﬁt within the past 12 months have
expressed to the Debtors an interest in purchasing the Purchased Assets; and (x) all equity
security holders of the Debtors. Other parties interested in biddingoﬁr the Pumhasad Assets v;rer'e
provided, upon request, sufficient information to make an ‘inflonned flclglmentlon.whether to bid
on the Purchased Assets. |

I.  The Notice of Auction and Sale was puﬁlished in The USA Today on June 4,
2009, Such publication notice was sufficient and proper notio*e‘tu any other interested parties,
including those vsfhose identities are unknown to the Debtors. |

I Compelling Circumstances for Immediate Sale. The Debtoré have demonstrated a
sufficient basis and the existence of exigent circumstances rcquiriﬁg them to enter into the
Purchase Agreement, sell the Purchased Assets and assume and assign the Assumed Contracts
under sections 363, 365, 1123 and 1141 of the Bankruptcy ‘(?;oda, and ‘sﬁch actions are
appropriate exercises of the Debtors’ business judgment and in the Eest interests of the Debtors, |
their estates and their creditors, in that: | . |

K.  Elitech Bid. In order to make a single bid for all of theD‘abtolm" assets, Elitech |
has entered into an agreement with The Bay City Capital Fun'd.‘?, L.P. (together with its
affiliated entities, “BCC”) pursuant to which BCC will finance a portion of ‘L'he-Purchase Price
and receive concurrently (as an assignee of Elitech under the Purchase ‘Agreement) and/or
immediately subsequent to the Sale: (a) title to certain of tﬁe Purchased Asséts§ {b)-licénse to use

certain of the Purchased Assets; and (c) assignment of certain executory contracts and unexpired
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leases of the Debtors. Notwithstanding the fcrcgcmg, Ehtcch Temains cbhgatcd to pay the full

amount of the Purchase Price for the Purchased Assets. |
L.  Gooed Faith. Neither the Buyer nor BCC 'i“& an “inigider” or “affiliate” of the
Debtors (as such terms are defined in the Bankruptcjr chc), "The Bﬁycr- is-:g‘,pcrchascr in good
faith,* as that term is used in the Bankruptcy Code and mﬂﬂ:lﬁ&ﬁﬁi@ﬂhmdﬁ; and is entitled
to the protections of section 363(m) of thc'Bankruptcy.--lCdi‘:lc. Thc'.Purch.acc Agrcmhcnf was
negotiated and entered into in gccd faith, bascd upcn. ﬁﬁh’s lcngfh'- bﬂgaim'ng, and without
collusion or fraud of any kind. The sales process and Aucncn were conducted in accordance
with the Bid Procedures Order and in good faith thhm tihc mcarnng of scctmn 363(m) of the
Bankruptcy Code. Neither the Debtors nor the Buyer (or BCC) havc cngagcd m any conduct
that would prevent the application of scctmn 363(m) or causc the apphcatmn of or implicate
section 363(n) of the Bankruptcy Code to the Purchasc Agreement or tc thc ccnsummatmn of the
sale transactacn and transfer of the Purchased Assets to Buyer and Assumcd Ccntracts to Buycr
and BCC. The Buyer (together with BCC) is cntltled to all the protactmnﬁ and lmmumtlcs of
section 363(m). The Buyer and BCC will be acting in good fa;m within the meaning of section
363(m) in closing the transactions pursuant to ﬁ1c tcrms cnd .ccnditicnc”' of the . Purchasc
Agreement any time after the entry of this Drdcr,"mclcding i-n-uhcdiatcly aﬂcr its entry. '.Thlc
Court has found that the Buyer (fcécthcr with BCC) haS“cctcd m lgﬁb&.fa‘iﬂl in.all respects in
connection with these chaptcf 11 cases and the trcnsact.ilonsuimdcr thc'PurchmscAgrccmént lin
that, among other things: (i} the Buyer '(-tcg-cthcr‘ with BCC) reccgmm:ltlwt the “chtm.fs were
free to negotiate with any other party fhat expressed intcrcs"t m purcﬁasiﬂé t}:tmrasscts, (ii) the -

Buyer (together with BCC) agreed to subject its bid ‘tc the 3ccr'n‘petitivc bidding procedures cct

4

To the extent BCC as a subsequent purchaser from Ehtcch of ceﬂam asse'ls cf Debtors cculd be
deemed a purchaser under section 363 of the Bankruptcy Code, BCC is alsc 2 purchaser in good faith,
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forth in the Bid Procedures Order; (iii) neither the Bitjfar nor BCC inducadf caused '?or' mquired

the commencement of the Debtory’ chapter 1 1 cases; (iv) all paymems to he made by Buyer and |
other agreements or arrangements entered into by Buyer wﬂh the: Dabturs m mnnecuon with the
Purchase Agreement have been disclosed; and (v) the negptmtmn and exemthpnpf fthe Purchase
Agreement and all other aspects of the transactions oﬁﬂtcn;plﬁted- thereby Were coﬁducted in
good faith and at arms’ length. | e |

M. In the absence of a stay pendmg appeal, the Buyer and ECC wﬂl be actmg in
good faith, pursuant to section 363(m) of the Bankruptcy Code, rin clasmg the transactmns‘ )
contemplated by the Purchase Agreement at any time after the e.m;ry of tln-s;-(_)ggigr and‘ canse has: '
been shown as to why this Order should not be subject to the;‘stiay yrwidéd"'ﬁyﬁaiﬁmp'tcy Rul.e‘s‘
6004(h) and 6006(d). o o |

N.  No Collusion. Neither the Buyer nor BCC has violat,e.g:i;;uf;i;in 363(n) of the
Bahkmptcy Code by any action or inaction, The sale price to 'be].;naid hy ﬁu’y&r;ﬁgs h‘ot limited
by an agreement among potential bidders at such sale, “The transacfioné-' underthe Purchasel
Agreement may not be avoided, and no damages may be assessed agamst ﬂm Buyer BCCorany
other party under section 363(n) of the Bankruptcy Code or any othcr applicable bankruptcy or
non-bankruptcy law, | | | e .

O.  Bid Procedures Fajr. The Bid Proce&m‘ea set forth in tﬁe .Bi"d.'P'iﬁéedures Order
were non-collusive, substantively and pmcedurally fair 10 all partms and wem the result of arms |
length negotiations betw«:en the Debtors and the Buyer “

P The Debtors and their professmnals have oomphad in good faith in all Tespects -‘

with the Bid Procedures Order as demonstrated by (i) the tesumony and otheg ewdenc:e proffered

or adduced at the Sale Hearing and (ii) the representations of ,cdunsfgl. madeon thc record at the
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Sale Hearing, Through marketing efforts and a competitive sale process conducted in-

accordance with the Bid Procedures Order, the Debtors (i) afforded mterested potential
purchasers a full, fair and reasonable opportunity to qualify as blddm andsubnut their highest or
otherwise best offer to purchase the Debtors’ Purcﬁélsad ‘Assets," (ii-)'l ,pr;)vided potential
purchasers, upon request, sufficient information to enable them to n‘mka‘m_ihfcmned judgment
on whether to bid on the Purchased Assets, (iii) considered any bids suﬁmitte;i on or before the
Bid Deadline, and (iv) conducted the Auction on June 23, 2009, | R :

Q. Marketing Efforts I eading to Sale. Prior to the Auation, thé-‘-Debtbrs, and their
financial advisors and investment bankers, Cowen & Company, LLC -(“_ngﬁ;‘;) and Seven Hills
Partners LL.C (“Seven Hills™), diligently and ‘in good faith marketedthﬂPumhased Assets that
are subject to the Purchase Agreement to secure the highest and best offer therefor b)}, among
other things, delivering offering materials to poteﬂtiai purchasers, mvrtmg the potential
purchésers to meet with the De‘btors’ management, Cowen, Seven Hills and olhm of the Debtors®
professionals; and providing each of the potential purchasers witﬁ the opportumty to conduct
extensive due diligence aind bid for the Purchased Assets in accordance with thq Bid Procedures,

R, Auction. The Auction was held in New York, New York on June 23, 2009 in
accordance with the Bid Procedures Order, | o -

S. Highest and Best Offer. At the conclusimj of the Auction, -ﬂaé:ﬁéﬁmﬁ-mnunced
that, after consultation with the Lenders, they had determined that the ﬂﬂ’er 'sillbmitted by the
Buyer in the Purchase Agreement was the highest s;md'_best-oﬂ.'cr- and ‘-mﬁt‘thje Buyer is. the
Successful Bidder for the Purchased Assets in accordancélwi-th the Bid Procedms Order The
Bid Procedures obtained the highest value for the Purchased Assets for thé ngtors and their

estates.
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T. The offer of the Buyer, upon the terms and .conditimis ‘sétffdr"th“:mthe Purchase

Agreement, including the form and total consideration to be mahzad by the: Debtors pursuant to
the Purchase Agreement, (i) is the highest and bést ﬁw, rﬂcm"\red by the ll::}ebtors for the
Purchased Assets; (ii) is fair and reasonable; (iii) is in the l;cst interests of ﬂi?-Debtors’ creditors
and estates; (iv) constitutes full and adequate consideration and .reasonably aqmvalent value for
the Purchased Assets; and (v) will provide a greater recovery for the Débmr_‘s’:‘ 'creditbrs and other
interested parties than would be provided by any other practical and"avaﬂablﬁ,a]tmnative. The
Debtors’ determination that the Purchase Agreement constitutes thelnghestand best offer for the
Purchased Assets constitutes a valid and sound exercise of the Debtolx.'é" busthés judgment

U.  The Purchase Agreement and the transactions thereunder are not being entered
into to escape liability for the estates’ debts. The Debtors’ estates are unﬁblc‘ﬁ satisfy all of the
Debtors’ debts. | N | |

Vv, No Fraudulent Trangfer. The total conside;htidn, pro.,vided by thla"Buy'er for the
Purchased Assets is the highest and best offer received by the Debtors, an‘d-‘fhe ‘Pui'chase Price
constitutes reasonably equivalent value, fair consideration and fair value und&r fhe Bankruptcy
Code, the Uniform Fraudulent Transfer Act and any other applicabie Iawsl‘o'f z'the United States,
any state, territory or possession, or the District of Columbia. the Purcha'sed Aszgets,

W.  Validity of Transfer. Prior to the transactions contempl#tﬂd-undef the Purchase
Agréement, the Purchased Assets are property of the Debtors’ estates 'andtitlé thereto is vested in
the Debtors® estates, | | .‘

X The Debtors have full corporate power and “au;hoﬁty'to 'exeﬁmté“thc ?mhase
Agreement and all other documents contemplated mercby, and the sale of thePurchased Assets

has been duly and validly authorized by all necessary: corporate authority by the Debtors to
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consummate the transactions contemplated by the Purchase Agreement. No consents or

approvals, other than as may be expressly provided for in the Purchase Agreement, are required
by the Debtors to consummate such transactions.

Y. | The Debtors have advanced sound businéss reésona for seakinig to enter intq the
Purchase Agreement and to sell and/or éssume, assign and sell the Pumhasad Assets and the
Assumed Contracts, as more fully seét forth in the Sale Motion and as dmnonsh'aféd at the Sale
Hearing, and it is a reasonable exercise of the Debtors’ business judgment to sell s;nd assign the
Purchased Assets and the Assumed Contracts and to consurmmate the transactions contemplated
by the Purchase Agreement. Notwithstanding any requirement for approval or cdnsant by any
person, the transfer of the Purchased Assets to the Buyer and to the extcnf ;applicable to BCC,
and the assumption, assignment and sale of the Assumed Contracts to the Bﬁym and to the extent
applicable to BCC is a legal, valid and effective transfer of the Purchased Assets and any
Assimned Contracts. And upon such transfer, thle Buyer and BCC, as applicéi:-le,'shall have gc;od
and indefeasible title to all the Purchased Assets subject solely to the valid right of first refusal
set forth in the Amended and Restated Operating Agreement of Phannaqbgeneﬁcs Diagnostic
Laboratory LLC (“PDL Agreement™) of Dr. Roland Valdes, Dr. Mark ,Li'ﬂder, and/or Metcyte
Business Lab LLC (collectively, the “PDL Parties”) to purchase the Pﬁannacogencti-cs
Diagnostic Laboratory LLC (“PDL”) ownership interest (“PDL Right”) ﬁwnﬂd,h}' the f}ehtors..

VA .The terms and conditions of the Purchase Agreement, inc‘]uding the consideration
to be realized by the Debtors pursuant to the Purchase Agreement, are fair and reasonable, and
the transactions contemplated Hy the Purchase Agreement are in the best interests of the Debtors,

the Debtors” estates, their creditors and other parties in interest.
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AA.  Section 363(f) is_Satisfied. Except as otherwise provided in the Purchase

Agreement, the Purchased Assets shall be sold free and clear of all of the-'following‘ {collectively,
the “Encumbrances™) other than Permitted Llens mortgag&s, secunty 1ntm'e.'st3, mndltmnal sale
or other retention. agreements, pledges, liens (as that term is deﬁned in s&ctmn 101(37) of the
Bankruptcy Code), claims (as that term is defined in section 101(5) of the Bankmptcy Code),
obligations, guaranties, debts, obligations, rights, contractual commitments, lntcrests {other than.
the PDL Right of the PDL Parties which is addressed in Paragraph 27 of this Order); judgments,
dcmands,' easements, charges, encumbrances, defects, oﬁtions, rights of first dffei', négotiationmr
refusal, other encumbrances, Liens (as defined in the Purchase Ag:'eemenﬁ),j and “ﬂrestrictioné of
any kind or nature whether imposed by agreement, understanding, law, equity, or. ptherwise,
including, without limitation (1) encumbrances that purport té give al'ly‘]:ﬁ.art:,'ar a.righ.tor option to
effect any forfeiture, modification or termination of any Debtor or of the Eu'yer or BCC in the
Purchased Assets or (11) in respect of taxes, in each case accruing, ansmg, or: rﬂlahng to a period
prior to the Closing. All such Encumbrances, other 'than Permitted Liens, shall attach to the
consideration to be received by the ljebturs in the 'samé .prim,’ity and subject tp the same defenses
and avoidability, if any, as before the Closing, and Buyer Would not enter into the Pﬁchme ,
Agreement to purchase the Purchased Assets otherwise, |
BB. The transfer of the Purchased Assets to Buyer and BCC will be alegal, valid and
‘effective translfer of the Purchased Assets, and, except as may othem-".iseﬂbe prgl)vide'd m the
Purchase Agreement, shall vest Buyer and BCC with all right, title éndintarest of the Debtors to
the Purchased Assets free and clear of any and ait Encumbrances other than Penhiﬂed‘ Liens.

Except. as specifically provided in the Purchase Agreement or this Order, neither the Buyer nor
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BCC shall assume or become liable for any Encumbrances, oth.er than Pmlm;”.iens, relating

to the Purchased Assets being soid by the Debtors. |

CC.  The transfer of the Purchased Assetslto?:ﬂlef]liﬁyalr and BCC free and clear of all
Encumbrances other than Permitted Liens will not resuit in-any uﬁdue bm‘den Ql"‘rprqjudice to any |
holders of any Encumbrances as ail such Eﬁcmnbraﬂc‘e& of ay kind' or nature whatsoever shall
attach to the net proceeds of the sale of the Purchased Assets received by thet Debtors in the order
of their priority, witﬁ the same validity, force and effect whlch they riovﬁ:ll‘agaye:fas agaipat‘ the
Purchased Assets and subject to any claims and défe;nsg: the Debtors br nther parties may
possess with respect thereto. All persons having Eﬁmxmbraﬁcgs, Qphgr thanholders of Permitted
Liens, of any kind or nature whatsoever against or in any of the Debtofs orthaPurchased Assets
shall be forever barred, estopped and permanently enjoined -from pursui.xigl-"or,élssening such
Encumbrances against the Buyer, any of its assets, propérty,l : succesmﬁ or. aésig;né, or the
Purchased Assets. | |

DD. The Debtors niay sell the Purchased Asééts‘ free and clear of. alt Encumbrances,
other than Permitted Liens, of any kind or nature whatsoevér becanse, in cach case, one or more
of the standards set forth in section 363(f) of the Bankruptcy Code has been satisﬁed Those (1) |
holders of Encumbrances, other than holders of Permitted Liens, and (u) nun—debtor pames, who
did not object or who withdrew their ob]ectmns to the sale of the Purchased Assets and the Sale
Motion, are deemed to have consented pur.mant to. sectmn 383()(2) of . tha Bnnkruptcy Code.
Those holders of Encumbrances who did objeot fall within one or more nf the other subsechons |
of section 363(f) and are adaquately protected by ‘haymg' their Encumhranccs, '1f-‘* any, attach to

the proceeds of the sale of the ,Purchaséd Assets ultimately ‘athibﬁtable to the property against or
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in which they claim or may claim any Encumbrances, thh such Encmnbmnm Bemg subject to

treatment as prescribed in the Debtors’ plan or by separate. erder of this Court

EE. Not selling the Purchased Assets free a.nd claar of alt Encmnbrances, other than. - )

Permitted Liens, would adversely impact the Debturs ostates, and the sala af P“umhasad Assets: -
other than free and clear of all Enmnnbranc,es, other than Pmmtted Lle:ns, would result in
substantially less value to the Debtors’ estates, | .‘ | |

FF.  Neither the Buyer nor BCC shall havé any obligations -with mapact to any.‘
Liabilities of the Debtors ofher than the Assumed Lisbilities and its obligations under the
Purchase Agreement. o B

GG, Cure under Assumed Contrﬁ s: Adequate 2

Debtors and the Buyer have, to the extent necessary, sqtisfied’the reqmrementsof .s%éctiun 365 ﬁf
‘the Bankruptcy Code. Pursuant to the terms and suhjéut_;to the conditions c;f .‘this Order and the -
Purchase Agreement, the Debtors shall, within the time penod and p’l:.ll.rsuan.t ‘to-ﬁwt_\éi‘lﬁls set forth
in the Purchase Agreément‘ | (i) cure or provide adéqhate assurance of cure 6f ‘anyundisputed B
existing default pnur to the Closing under any of the aaslgwd Assumed Contracts, w1th1n the
meaning of section 365(b)}(1)YA) of the Emkmptcy C:dde and (n) prov:de uumpmsatmn or - |
adequate assurance of compensation to any party other than the Debbors for any undlsputed
actual pecuniary loss to such party resul-tmg fmm- an lmdlsputad- default pnor- to the Gln&mg |
under any of the asszgned Assumed Contracts, w:thm the meanmg of section 365(13)(1)(]3) of the
Bankruptcy Code. The Buyer and BCC have demonstmted adequate assurance of future
performance with respect to the Assumed Contracts, w:thm the mamnng-of-‘sectmn: 365{13)(1)((3) :
of the Bankruptcy Code. The Assumed Contracts are assxgnable to the Buyer and BCC‘

notwithstanding any provisions c:ontamed therein to the cuntrm‘y pursuant 10 sectmn 365(1‘) ofthe -
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Bankruptcy Code, and, to the extent a non-debtor party to any AssumedContxac;t has failed

. timely to object to the assumption and assignment of its respective Assmned‘cm, including
an execufory contract, license agreement or unexpiréd lease respecting a‘ mnﬁclusive license of |
intellectual property, any such party shall be deemed to consent to ‘t_hE. assumption and
assignment thereof to the Buyer or BCC, as applicéb]é, ipui’suant to section 365((;)(1)(.3). The
assumption and assignment of the Assumed Contracts pursuant to the terms ‘of this Order is
integral to the Purchase Agreement and is in the best interests of the Debtors, -their estate,
creditors and other parties in interest, and rcprﬁcnts the exercise of sound:ancilllpmdent business
judgment by the Debtors. | o

HH. No Successor Lisbility. The transactions contemplated under the Purchase

Agreement do not amount to a consolidation, merger or de facto me.fger of fthel'Buy.er or BCC
and the Debtors and/or the Debtars’ estates, there is no subﬁtaﬁtial continuity betweem the Buyer
or BCC and the Debtors, there is no continuity of ‘m.temrise between the Debtors and the Buyer
or BCC, neither the Buyer nor BCC is a'mere continuation of the Debtors or their estates, and
neither the Buyer nor BCC, nor any successor or assignee thereof mnSﬁnnés & successor to the
Debtors or their estates, | o

IL Except as expressly set forth in fhe Purchm Agreement, tﬁﬂ'---u-ﬁnsfer of the
Purchased Assets to the Buyer ahd assumption and assignment to Buyer and BCC of the
Assumed Contracts and the Assumed Liabilities by Buyer do not and will not squgcf the Buyer -
or BCC or any of their successors, assigns, affiliates or subsidiaries to any lmblhty by reason of
such transfer under (i) the laws of the United States, any Staxé; territory, or pmsesslon thereof, or
the District of Columbia, based in whole or part on, directly or indirectly, 'ill*.ml'uding without

limitation, any theory of antitrust, environmental, products lia‘biiity, SUCCESSOT OF transferee
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liability, labor law, de facto merger, or sﬁbstantial oontinuity'br (ii)‘:' any mﬁployman't contract,

understanding or agreememf, including without limitation milec;tive batgaiﬁing- agreements,
employee pension plans, or employee welfare or benefit plans.

JI.  Miscellaneous. The sale of the Purchased Assets nutmde of a plan of
reorganization puréumlt to the Purchase Agreement neither izﬁpermisﬁibly-ﬁaﬂu@tutas-tha rights -
of the Debtors’ creditors nor impermissibly dictates the teni‘xsi of -a plﬁn.uf; liquidation or
reorganization for the Debtors. The sale does not constitute a sub rosa chapter 11 .plan.

NOW, THEREFORE, BASED UPON ALL OF THE FOREGOING, 1T IS HEREBY
ORDERED, ADJUDGED AND DECREED THAT: S

1, The relief requested in the Sale Motion is g‘r"a‘nted‘ in i,fs mﬁféty, subject to the
terms and conditions contained herein. -

2. All objections, responses, and requea%té "f‘or continuance eumemmg the Sale
Motion are resolved in accordance with the terms of this ‘Dfder and as set ﬁbrth in the record of
the Sale Hearing. To the extent any such objection, response or request fqr mntiﬁuance was not '
otherwise withdrawn, waived, or settled, it, and all reservations of rights contained m&eih, is
ovetruled and denied on the merits. - |

3. Notice of the Sale Hearing was fair and adeqﬁaté ‘"*‘1“‘1:‘1‘? “ciféﬁmstances and
cdmplied in all respects with section 102(1) of the Baxﬂduptcy Code and Bmﬁuptéy Rules 2002,
6004 and 6006, | | o |

4, Approval of Sale. The sa]e of the Purchased Asse’ts,‘the terms and conditions of
thel Purchase Agreement (including all sohgdules and exhibits affixed 'tllgrétﬂ-),'ﬂie bid by the
Buyer and the transactions contemplated thereby be, and hereby are, authorized and approved in

all respects.
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5, The sale of the Purchased Assets and the ednsideration-provided‘ by the Buyer
under the Purchase Agreement is fair and reasonable and shall be deemed for all purposes to
~ constitute a transfer for reasonably equivalent value and falr consideration under the Bankruptcy'
Code and any other applicable law,

6. The Buyer (together with BCC) is hereby granted and ie entitled to all of the
pruteetions provided to a good faith buyer under see;ien 363(m), including with respect to the
transfer of the Designated Centraets as part of the sale of the Purchased Assets pursuant to
section 365 and this Order. o

7. The Debtors hereby are authorized and directed to fully assume; perform under,
consummate and implement the terms of the Purehﬁéﬂ Agr:ernent,togetherl-with any and all
additional instruments and -documents that may be reasonably neccssei;y me desirable to
implement and effectuate the terms of the Purchase Agreement this Order and sale of the
Purchased Assets contemplated thereby, lncludmg, without limitation, deeds ‘assignments, stock
powers and other instruments of transfer, and to take all further actions as may reasonably be
requested by the Buyer or BCC for the pmpose of assigning, transferring, granting, conveying
and conferring to the Buyer or, as applicable, BCC, or reducing to possessioﬁ any or all of the
Purchased Assets or Assumed Liabilities and the assumption and ass:gnment uf‘ the Assumed
Contracts, as may be necessary or apprepnate to the performance of the Dehters obligations as
contemplated by the Purchase Agreement, without any furt_hel_- corporate aetlen‘ or orders of this
Court. The Buyer shall have no obligation to proceed with the Clesing of the Purchase
Agreement until all conditioes precedent o its obligations to do so have been met, satisfied or
waived. The Buyer may consummate the transactions under the Purchase Agreeﬁmt at any time |

after the entry of this Order (including inunediately‘thereaﬁer) by waiving all eiosin'g conditions
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set forth in the Purchase Agreement that have not been sﬁﬁb,ﬁed andbll‘y préceeding to close such

tmnsactioné, without any notice to the Court, any pre—petition or post-petiﬁ,én creditor of the
Debtors or any other party in interest. | |

8. The Debtors and each other person or émity having duti#s 01' responsibilities
under the Purchase Agreement, any agrmnmmrelatcd.thmato olr tﬁis Order, and their respective
directors, officers, employees, members, agents, répmtatives, and -amlfngyﬁ,_are authorized
and empowered, subject 1o the terms and conditions contained in the. Purchase Agreement, to
carry out all of the provisions of the Purchase Agreemeﬁt and aﬁy‘related agreements; to issue,
execute, deliver, file, and record, as appmpnatﬁ the dumxmmts rmdmcmg and consummating
the Purchase Agreement, and any related agreements; to take any and all antmns contemplated
by the Purchase Agreement, any related agreements or. thzs Drder and to issue, execute, deliver,
file, and record, as appropriate, such other contracts, instruments, .releases, - indentures,
mortgages, deeds, bills of sale, assignments,. leases, or 'nth.e.r‘agreements i‘fqr..';,dncuménts and to
perform such other acts and execute and dg]i#ef such other docunients, aé a:re consistent with,
and necessary or appropriate to implcment, cffectﬁate; and consumm'ﬁi;e; 'lﬂ'xle Pﬁrchase
Agl'eemmt, any related agr-eéments and this Order and the tr-agsactinﬁs c‘ontmnplatqd thereby and
- hereby, all without further application to, crr order of; the Court'or‘ﬁl;'t.her action by their
respective directors, officers, en';ployees, members, aém{s, mprcsmtéti\}és, and attorneys, and
with like effect as if such actions had been taken by ﬁﬁﬁﬂi’ﬁ«o:ﬁs'action of the TESpg:Qtive directors,
officers, employees, members, agents, represeniatiw;; and attorneys of 'Sui:h_mtitics. The
secretary or any assistant secretary of the Debtors shall l;e, and here'by is, ﬁuthoriz'eﬂ to-.cartify or
attest to any of the foregoing actions (but no such cemﬁcatmn or attestation shaﬂ be requn'ed to‘

make any such action vahd binding, and enforceab!e) The Dabtors are further authorized and :
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empowered to cavse to be filed with the secretary of state of any state or uther applicable |
officials of any applicable governmental units any and al] ccrt;ﬁcates, agreements, of
amendments necessary or appropriate to effectuate the’ transactlons mntmnplated by the
Purchase Agreement, any rcIated agreements and this Drder, mcludmg ammded and restated
certificates or articles of i mcorporatzon and by-laws or certificates or - articles ‘of' amendment, and
all such other actions, filings, or recordings as may be mqu'iwd under apjimp;i#teproﬁsions of
the applicable laws of all applicable governmental u:mts or as any of the ofﬁcers of the Debtors
may determine are necessary or appropriate. The execution of any such docummt or the taking
of any such action shall be, and hereby is, deemed conclusive ewidenée of the mﬂhority of such
person to so act, Without limiting the genc:aiity‘of the'fpregding, this Ordm' sﬁaﬂ -aonsﬁmm all
approvals and consents, if any, required by the corporation laws of the State of jﬁ)eiaware and all
other applicable business cotporation, trust, and .dther laws of the applicable gbvenﬁnmtal units
with respect to the implementation and consummation of the Purchase Agramnmt, any related .
agreements and this Order, and the transactiéns oontemplatad'thm-eby and haréﬁy

9. Effectwe as of the Closing, (a) the sale of the Purchased Aﬂsets by the Debtors to
the Buyer or, as applicable, BCC shall constitute a lagal valid and eﬂ'ectlva transfer of the
Purchased Assets notwithgtanding any mquirment for*‘appmval or mnseni by ‘apy‘person and
shall vest Buyer with alllright, title and intcreét of the -Debtofs in and to thé.?mféhased Assets,
free and clear of all Claims, Liens, Encumbrgﬁcas and interests of any kin&; -lin éach case other
than Permitted Liens » pursuant to section 363(f) of the Banlﬁnptcy Ccdc, and (b) the assumption
of any Assumed Liabilities by the Buyer shall constitute a legal valid and eﬁ‘ectwe dclegatmn of
any Assumed L:ablhne:s to the Buyer and shall divest the Debtors of all hablhty with respmt to

any Assumed Liabilities,

{00308511;v2) ‘ | . PATENT
18

REEL: 025690 FRAME: 0559



10.  The sale of the Purchased Assets is not subject to avoidance, s}nd-iiﬁdamages may

be assessed against the Buyer or BCC or any other pmfy; pﬁrsuant'tu S@ﬁaﬂ‘ﬁ‘{.ﬂ(ﬂ).l
1. Transfer of Purchased Assets. Except to the extent spaniﬁéally provided in the -
| Purchase Agreement, upon the cloging, pursﬁant' to saﬁﬁon-l'-l41(c)-;0f the Bankruptcy Code, the .
Debtors shﬂl bé, and hereby are, authorized, élnpowwed; and dimcted,-pm‘quaﬁtﬂto sections 108,
363(b), 1123 and 1141, to seil the Purchased Assets to the Buyer-or, as -.aﬁﬁlibablé., BCC. The
sale of the Purchased Assets shall vest Buyer or, as apphcahla BCC w:th all right title and
interest of the Debtors to the Purchased Assets ﬁ-ae and clear uf any and all Em:umhra.nces and
other liabilities and claims, in each case other tha.n Pm‘mmed Lmns, whethcr swured or
unsecured, choate or mchoate, filed or unfiled, sche;duled or unsaheduled notlced or unnoticed,
recorded or unrecorded contingent or noncontmgent liquid&ted of unhqmdatm:l mann-ed or
unmatured, disputed or undisputed, or known or unknown, whethcr an:smg prior to. or subsequent
to the Petition Date, whether impoesed by agreement, undemtanﬂmg, law cqmty or otherwise,
thhlall such Encumbrances and other liabilities and claims to attach cmly m- thef pmaecds of tl;e"
sale (if any) with the same priority, validity, force, and effect, if my,. as they now hai\;fé- n or
against the Purchased Assets, subject to all claims and defenses the Deﬁofs may possess with
respect thereto. Following the Closing Date, no holder ofany Encmﬁbrame,bﬂmthan aholder
of a Permitted Lien, in the Purchased Assets shall mtarfere with the- Buyer’ s BCC s, or any
successors’ or assigns’ use and enjoyment of the Purchased A,ssets based on or relfatad to such
Encumbrance, or any actions that the Debtors may take in theu- uhapter 11 caaas and no person
shall take amy action to prevent, interfere with or oﬂmmrtse enjom mnsummatmn of the |
transactions contemplated in or by the Purchase Agreement or this Order To the axtent provided

for in the Purchase Agreement, any and all of the Detptqr&‘";.security_ deposits, or other .security
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‘held by landlords, lessors and other counterparties to the contracts, leases, and licenses that are to

be assumed and assigned under the Purchase Agreeme:nt are being trausfmed and assigned to,
and shall be the property of, the Buyer or BCC, as applicabl_:, from and aﬁer the Closing, which
transfer and assignment of security deposits, other deposits, or Secuﬂty shall satisfy in full the
requirements of section 365(1) of the Bankruptcy Codé for all contracts, leasés, and licenses
assumed and asmgned pursuant to this Order or the Purchase Agrmnent |

12.  The provisions of this Order authorizing the sale of the Purchasad A&sets free and -
clear of Encumbrances, other than Assumed Liabilities and other than Permitted Liens, shall be
self-executing, and neither the Debtors, the Buyer nor BCC shall be required to execute or file
releases, termination statements, assignments, cons.ents,‘ or dthex;‘l insm#ﬁmts in orde;' to
effectuate, consummate and implement the provisions of this Order, Howéver,‘thé Debtors and
‘the Buyer, and each of their respective officers, cmpioyacs;-agmts, SUCCesSors .aﬁd assigns are
hereby authorized and empowered to take all actiun.ﬁ and exew;e‘ and deliver any and all
documents and instruments that either the Debtors or the Buyer deem nﬂcessary 0r'§ppropﬂate to
implement and effectuate the terms of the Purchase Agreement andthzs Salé Order. Moreover,
effective as of the Closing, the Buyer, BCC and tlieir respccﬁﬁe successors and assigns,
including BCC, shall be designated and appointed the Debtors’ true and lﬁwﬁal attorney and
attorneys, with full power of substitution, in the Debtors” name and stead,.on behalf and for the
benefit of the Buyer, its successors and assigns, to d\e,l,lnand‘ and receive @y-md all of the
Purchased Assets and to give receipts and reieases for and in respect pf the"Pumhaséd Assets, c;r
any part thereof, and from time to time to institute and prosecute i‘n‘ the chtaré"-'hamc, for the
benefit of the Buyer, BCC and their respective suceessors and assigns, any and all ﬁméeedings at |

law, in equity or otherwise, which the Buyer, BCC and their respective succmésors and aésigns,
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may deem proper for the collection or reduction to possession of any of the Purchased Assets,

and to do all acts and things with respect to the Purchased A‘ssets- which the Buyer, BCC and
their respective successors and assigns, shall deem desirable. The fofegom;xlgpqwm are coupled
with an interest and are and shall be irrevocable by the Debtors, | o

13.  On or before the Closing Date, al! parﬁeshﬁldiﬂé Encumbrances, other than |
Permitted Liens, of any kind are authorized and directed to execute such docmnenfs and take all
other actions as may be necessary to release any E'ncﬁr'nhrlancés of any kind against the
Purchased Assets, as such FEncumbrances may have been ;‘ecordéd 0‘1“ may @thwse exist. If any
person or entity that has filed financing statements or other docum@ts or agxmmts evidencing
any Encumbrances in or against the Purchased Assets shali not have del’ive'!ed‘ ‘to the Debtors
prior to the Closing after request therefor, in proper form for filing and executed by the
appropriate parties, termination statements, instrurnents of saﬁsfacti-un? o rcleases of all such
Encumbrances that the person or entity has with respect to the Purchﬁsed Assets, the Debtors are
hereby authorized to execute and file such statements, instruments, r:;l;ases and othér documents
on behalf of the pe:rsbn Or entity with respect to such Purchased ‘Aﬁsets pnurto the Closing, and
the Buyer, BCC or their respective successors and assiglis are auﬂzpﬁzed .to‘ fﬂe suu;.:h documents
after Closing. |

14,  To the greatest extent availéble under applicable la\#, the Buyer, BCC or their
respective successors and assigns shall be aumoﬁzgd, as of the Closing Daie, to 6perate under
any license, permit, registration and governmental authorization ﬁr approﬁval‘pf the Debtors with
respect to the Purchased Assets, and all such licenses; permits, registratiqnsﬁnd gové‘mmentai
authorizations and approvals are deemed to have been, and hereby are; directed to bﬁ transfmﬂd “

to the Buyer, BCC or their respective successors and assigns as of the Closing Date,
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15.  All of the Debtors’ interests in the Purchased Assets to be acquired by the Buyer.

under the Purchase Agreement shall be, as of the Closing Date and upon the occurrence of the
Closing, transferred to and vested in the Buyer. Upon the occurrence of ‘th'e.; Closing, this Order
shall be considered and constitute for any and all 'purpésiles a full and “cb‘thplete general
assignment, conveyance and transfer of the Purchased Assets under ﬂle Purchase Agreement
and/or a bill of sale or assignment transferring good and marketable, ihﬂ&feasibie title and
interest in the Purchased Assets,

16.  Except as expressly provided in the Purchase Agreement, the Buyer is not
assuming nor shall it or any affiliate, subsidiary, successor or assignee of Buyer be in any way
liable or fesponsible, as a successor or otherwise, for any liabilities, debts, or al:g]igations of the -
Debtors in any way whatsoever relating to or arising from the Debtors’ 6wnership or use of the
Purchased Assets prior to the consummation of the ‘h'ansactions contemnplated by the Purchase
Agreement, or any liabilities calculable by reference to the Debtors or their operations or the
Purchased Assets, or relating to c:cmtinuirig or other .cnnditions aﬁisting m‘a,'br prior to
consummation of the transactions contemplated by the Purchase Agreement,;whﬁ:h liabilities,
debts, and obligations are hereby extinguished insofar as they may givé rise o liability, successor
' or otherwise, against Buyer or any affiliate, subsidiary, successor, or aésignee of the Buyer.

17.  Except as otherwise provided in the Purchase Agreement, onthc Closihg Date,
each of the Debtors’ creditors is authorized and dire;:tedt to-execute such &ocummfs and take all
other actions as may be necessary to release their‘ respective interests orClaJms against the .
Purchased Assets, if any, as may have been recorded or may otherwise exist.

18.  Except as otherwise expressly provided in the Purchase Agreen’icnt, all persons or

entities, presently or on or after the Closing Date, in ptysseésion of some or all of the Purchased
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Assets, are directed to surrender possession of the Purchased Asgets to the Buyer or, as

applicable, BCC on the Closing Date or at such time there:after as the Buyer may request.
19, As‘gumed Cotitracts. Subject tﬁ the tai*ms of the Purclmeﬁgremnent and ﬂie |
occurrence of the Closing Date, the assumption by‘thﬂ Dheb'tqrs. of the Asaunied"Cpnﬁﬁcts and the
sale and assignment of such agreements to the Bﬁyer or, as a?rplicabiﬂ BCC.',*a‘é ﬁrnvided for or -
contemplated by the Purchase Agreement hereby is .auﬂmﬁz..ed and appmvéd pﬁmﬁnt-;to sectiong .
363, 365, 1123(a)(5)(D) and 1141(c) of the Bankruptey Code. . R |
20.  The Assumed Contracts shall be deemed valid and-bi‘ndi.hg ﬁnd in full force and
effect and assumed by the Debtors and sold and assigned to the ﬁuyér and, a'.s'a'pp!licablé, to BCC
at the Closing, pursuant to sections 363 and 365 of the Bankruptey Code, subjact only to (a) the
payment of all cures required to assume and assig;n- the Aésmnéd Contfét;t’s to the Buyer and
BCC as provided in this Order and the Purchase Agreement; and (b) the Buyer's and BCC’s right
to exclude certain Purchased Assets from the deﬁm‘ﬁon o.f‘Purchasggl- Assets..'&s,péxmittcd under
the terms of the Purchase Agreement. To the extent tﬁe Euycr 'or‘ﬁ(;.‘C' g:xclpdes any Assumed
Contracts from the definition of Assumed Contracts as permitted under the-Pu:iﬁhaseAgreement', -
the Debtors shall file a revised schedule to the Purchase Agreement w:th theCourt and provide |
proper and adequate notice thereof. . |
21.  Upon the Closing, in accordance with sectiuns 363 and 365, ﬂla' ‘Bﬁyer or .BCC‘
shall be fully and irrevdcably vested in all right, title and iﬁtcrest of eaﬁh‘jlﬂ'séumed Cdntract. |
The Debtors shall cooperate with, and take all actions reasonably requesm&' by, the Buyer to
effectuate the foregoing. - |
22.  Pursuant to sections 365(b)(1){A).and (B), ‘pursugnt”tojﬂ)e tn:.r‘t‘ﬁs‘an&:‘suhjé'ct to the

conditions of this Order and the Purchase Agreement, and within the ‘time‘peﬁnd provided and
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the terms set forth in the Purchase Agreﬁnent,' the Debtors shall pay Orcalise;.-tp' be paid to the |
non-debtor parties to any Assumed Con,traats‘th;e requisite Cure iCd;ts, fif any,set forth in the
notice served ‘by thé Debtors on each of the parties .ttji:"thé‘ Ass&ne;d (?;éntr@ts, except to the
extent that a cure amount was amended on the record of ffhg';Sale;: Hcaring:(zthe' “Cure Costs”),
following the assumption and assignment thereof. T»h-e:.Cure Cdé’té a:lré'.h‘amby fixed at the
amounts set forth in the notice served by the ‘]‘)abtm“'s, or the a:mounts Sﬁt forth Dn tht:.'-rccurd of
the Sale Hearing, as the case maj' be, and the nonadebmr_parties to the IAJs;s:tﬁﬁéﬁ.Ctmtracts are
forever bound by such Cure Costs. | | | . |

- 23.  All defaults or other obligations under Ihé Asme:d Gpnuacté ansmgpnor fo the
Closing (without giving effect tb any -ﬁmelmﬁon clatllsess;,ar‘ any default-ﬁmﬁéimﬁ of the kind
specified in section 365(b}(2) of the Bankruptcy Code) shall bﬂdemned mlredby ﬁﬁymmt of the
Cure Costs. | . | | | |

24.  Any provision in any Assumed Contract thatfpurpﬁﬁs .t.o'dr;cllaré:a breach, default

or payment right as a result of an assignment or a change of m:;ntml in reapect ﬁf the Debtors is
unenforceable, and all Assumed Contracts shall remain 1n full force and effﬂct, sfdhject only tn
payment of the appropriate Cure Cost, 1f any. No sammns or prowsmns uf any Assumed
Contract that purport to provide for additional payments, penaltzes, Gh&rgas or other financial
accommodations in favor of the non-debtor third party {0 the Assumed Cﬂntracts shall have any
force and effect with respect to the sale transaction and asmgnmants authmmcl by this Order,
and such prowslons constitute unenforceable anti- assmnmt prmsmns unda'r swtmn 365(f) of
the Bankruptcy Code and/or are otherwise unenforceable nndcr section 365(::} of the Bankruptcy
Code, and no assignment of any Assumed Contract pﬁuﬁ to thetemlsofthe Purchase

Agreement shall in any respect constitute a defauit under any -Assun‘aed‘ Contmct To the extent a
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non-debtor party to'any Assumed Contract has failed timely to objéét to- ﬂié'--éésﬁmption -and

assignment of its respective Assumed Contract,. :inpluding- an executory contract, license
. agreement or unexpired lease respecting a noﬂ-exclusﬁﬁi Yicerise of ‘inteflllﬁd'tﬁal property, any'.'
such party shall be deemed to consent to the assumphon and assxgmnant t’]mreof to the Buyer
pursuant to sectmn 365(c)(1)(B) To the extent the consernt of any nnn—debtar thn-d party toan
Assumed Contract is required to permit the assmnptmn and assngmnent af any Assumed‘
Contracts which is or contams a non-exciuswe hocnsa of mtellactual pmpm;v, and the non-
debtor party to such Assumed Contract has timely entéred an ‘objmtmn tq;,tl}e assmnpmn and.
aésigmnent'théreoﬂ such consent has been obtained or will -benbtainmd.pﬁalx_' to Cmsj-ng. ‘Exc‘ept
as otherwise set forth herein, the Buyer, BCC (to the extem .appliﬁble}j“aﬁgf'ft"l'r‘eir réspective
successors and assigns shall élljoy all o‘f' the rights and beneﬁtsundereaﬁhsuch Assumed
Contract as of the applicable date of assmnpnon and assxg;mnent w:thnut the necesmty of
obtaining each such non-debtor party’s written consent to thﬁ: asmmpuon ot asmgnmmt themof
25,  The Buyer and BCC have satisfied all raqmrcments under secubn& 365(b)(l) and
365(f)(2) of the Bmﬂcmptoy Code to provide adequate gssurance of ﬁmim pm*fomance under the

Assumed Contracts.

26.  The Debtors and their estates shaill be relwved of any lmbihty fﬂr ﬁny breach of '1 L

any of the Assumed Contracts oceurring from and after Closmg, pursuant to and in accordance |

with sections 365(k).

27.  The ownership units in PDL owned by the Debtors arg snbjwt tﬂ tha PDL nght
of the PDL Parties, To perrmt the PDL Parties to exerclse thls nght, lhc Bu. : :,ﬁhall notify the
PDL Parties, in writing, of the amount of the Purchase Pnce under the Pumm.se Agreemmt-”"

atlocated to the Debtors’ nwmrshlp interest (“Allocation Notme”) in PDL Mﬂnn 30 days of the
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entry of this Order. Within ten (10) days after the Buyer provides the PDL Parties with the

Allocation Notice, the PDL Parties may file an objection to the amount set forth in the Allocation
Notice and the Court shall hold a hearing to determine if the allocat:on 15 unreasonable and if the -
Court so dctennmes to set an allocation price. The PDL Part:es shall have thzrty (30) days after
the later of the Allocation Notice or resolution of an objection to the amoun; set forth therein; to
purchase the Debtors ownership interest in PDL under the PDL Rigl‘nt.‘ If suoh payment is not
made to the Buyer within this time limit, the PDL Parties’ PDL Right shall Iapsr.

28.  Additional Provisions. Each and every federal, state, and local governmental
agency or department is hereby directed to accept any and ail documents and instruments
necessarj' and appropriate to consummate the trangactions contemplated "by. the Purchase
Agreement and this Order,

29. Neither the Buyer nor any of its affiliates, subsidiariés', sx%dcessc;rsor assigns has
assumed and none is otherwise obligéted for any uf the Debtors’ l-iabi!iti‘es-qﬂler' than the
Assuméd Liabilities as set forth in the Purchase Agreement, and the Buyef has-nbt pﬁrchasad any
of the Retained Assets, as set forth in Section 2.3 of the Purchase Agrment (the “Retained
Assets™). Consequently, all persons, Governmental Units (as defined in.ééctidns~: 101(27) and
101(41) of the Bankruptcy Code) and al] holders of Encumbmnces based ﬁponihr #rising out éf
liabilities retained by the Debtors are hereby cnjomed ﬁ‘om takmg any antmn against any of the
Buyer or BCC or thc1r respective affiliates, subsidiaries, SUCCESSOrs Or assxgns or the Purchased.
Assets to recover any Encumbrance or on account of any liabilities of theDahtors 'other than
Assumed Liabilities pursuant to the Purchase Agreement. All pméns hnlld;n.gw-asserﬁng any
Encumbrance in the Retained Assets are hereby enjoined from assmhng (::lr-pmsecuting such

Encumbrance or cause of action against any of the Buyer or BCC or their res‘pécﬁw affiliates,
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subsidiaries, successors or assigns or the Purchased Assets for any liability assnciated with the

Retained Assets.

30. None of the Buyer or its affiliates, sub.sidiaﬁes, s;icceSsoxs; or és'signs is a
“successor” to the Debtors or their estates by reason of an;_sr theory of law or equity, and the
Buyer and its affiliates, subsidiaries, successors and assiﬁns shall not assure, nor be deemed to
assume, or in any way be responsible for any liability or obligation of any of tha"chtors and/or
their estates including, but not limited to, any bﬁlk saleé law, successor ]iability qr.similar
liability except as otherwise expressly provided in the Purchase Agreement. Neither the
purchase of the Purchased Assets by the Buyér, ii:s affiliates, its éubsiﬂiaﬁ-es, its .‘succes'sors or its
assigns nor the fact that the Buyer, its affiliates, its subsidiaﬁes,“its Qudce&som-or-its assigns are |
using any of the Purchased Assets previously operateﬂ by the Debtors, wﬂl-.c.au‘sq" the Buyer or
any of its affiliates, its subsidiaries, its successors or its assigns to be deem.eda sﬁccessor in any
respect to the Debtors’ businesses within the meaﬂing of any foreign, federal, state or local
revenue, pension, ERISA, tax, labor, employment, environmental, or other law,' rule or regulation
(inc]udinglwithout limitation filing requirements under any such laws, rules éﬁ*ﬁegtﬂaﬁdns), or
under any products liability law or doctrine with respect to the Debtors’ Hability under such law,
rule or regulation or doctrine, or under any product warranty liébility law or-docn-iﬁe w:th respect
to the Debtors’ liability under such law, rule or regu]tiﬁpn or dﬂcﬁine, and thﬂ ‘Buyer, its
affiliates, its subsidiaries, its successors or its assigns sha‘ll ‘have no liabiii;f m‘ 'dﬁligation on
account of any of the foregoing, l. |

31.  Buyer, its affiliates, its subsidiaries, its sui;,cg:ssoré and il'fs assig’tls;..sﬁall have no
liability or obligaﬁon under the WARN Act (20 U.S.C. §§ 210 et seq) qr'-uije,Coﬁiprehensive

Environmental Response Compensation and Liability Act, or any foreign, fedm‘al, state-or local
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labor, employment, or environmental law by virtue of the Buyer’s purchase of ‘the Purchased

Assets or assumption of the Assumed Liabﬂities.

32.  Except to the extent expressly included in the Assumed Liabiﬁtie.s or the
Permitted Liens, pursuant to sections 105, 363, 1123(a)(5)(D) and 1141(c) of the Bankruptcy
Code, all persons and entities, including, but not limited to, the Debtors, all debt security holders,
equity security holders, the Debtors’ employees or former employees, gm{emmantal, tax and
regulatory authorities, Iénders, parties to or beneficiaries ‘um:l‘er any-ben.eﬁ't‘ plan, any claimant
asserting a products liability claim, trade and other creditors asserting or holding an
Encumbrance of any kind or nature whatsoever apainst, in or with respect 1o *aﬁy;of the Debtors
or the Purchased Assets (whether legal or equitable, secured or unsecured, matured or
unmatured, contingent or non-contingent, senior or subordinated), arising. under cﬁ' out of, in
connection with, or in any way relating to the Debtors, .thﬁ Purchased-Assets(iﬂnlﬁdl;ng the terms
and provisions of, or any transactions arising under, any Assumed Cuntract), '.the-operation of the
Debtors’ businesses prior to the Closing Date or the transfer of the Pmﬁhasedéss\:ts to the
Buyer, shall be forever barred, estopped, and pm'!ﬁaﬁently enjoinedf:ivm. (a) asserting,
prosecuting or oﬂlemrisé pursuing such Encumbrance or other liability againstl the-Buypr or any
affiliate, subsidiary, successor or assign thereof and each of their respeptive gurrent and former
members, ofﬁcm-s, directors, managed funds, ihvle:stment advisors, attomeys, mnployeea,‘
partners, affiliates and representatives (each of the foregoiﬂg in its ihdividﬁél- c@pmity), or the
Purchased Assets, or (b} otherwise taking any action td challenge or coﬁtmgt the validity or
enforceability of any Assumed Contract or any transaction thereunder. 'Fdr ‘the .;avoidance of -

doubt, the foregoing shall not prevent the Debtors, their estates, successors or ‘pmnitted assigns
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from pursuing claims, if any, against the Buyer and/or its shcndﬁm' ﬁm:llassigns in and only in
accordance with the terms of the Purchase Agreement. - - | |

33,  Subject to the terms of thé Pur‘chhsé Agreement, the Pur'chaﬁeﬁgﬁerﬁmt and any
related agreements may be waived, modified, ammd@d or supplemented by agreement of the
Debtors, Lenders and the Buyer, without furthcr actlon or order of the Court; m_, however,
that any such waiver, modification, amendment, or supplmmt is not maten;al;angl substantially
conforms to, and effectuates, the Purchase Agreemeﬁt and any ;‘elated "agreﬂgmgntﬂ;,mgv_iﬂd_gg
further ‘that any waiver, modification, amendment or supplement to ‘(a) the PurchﬁsﬁAgreemént
to the extent relating to any Liens contemplated by the Drug‘Ruyalty Agreements or (b) the
proviso at the end of the first sentence of section 2.2 of the Purchasa Agreement shall in mther‘
case be deemed matena] |

34.  No bulk sale law or any similar law of any state or o{hgr jurisdicticgfr; shall apply in
any way to the sale and the transactions contemplated by the Purchﬁs'é'A,gxement. |

35.  The failure specifically to include any: pa:tiuﬁlar pm‘visions‘ of the Purchase
Agreement or any related agreements in this Order shall not dmnmsh dr'impair] the .effecﬁvmeSs
of such provision, it being the intent of the Court, the Debtors and tl'ml-" Buyﬁ:r that tﬁe Purchase
Agreement and any related agreements are authorized and approved lin. théirlent‘irefy‘ with- such
amendments thereto as may be made by the parties in accordgnqe wﬂ;h this Drdexj" pnor to
Closing. To the extent any provisions of this 6rdm- cqnﬂiét with tha‘ﬁenns and ‘éond'itiuns of the
Purchase Agreement, the terms and conditions of thc‘Purc'has'e Agmemmt shal'l gﬁvem and
control. Except as otherwise expressly provided herein, nothmg mn this Qrder shall altsr or

amend the Purchase Agreement and the obhgatmns of the De:bmrs and Buyer thﬂreunder |
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36,  This Order and the Purchase‘.A'glﬁéinent shall be binding upon and govemn the acts

of all persons and entities, including without hmltatmn, fhl:.\lﬂ:)‘ébtors‘ and the Buyer, the:n'
respecl:ive successors and permitted assigns, including,withol-:t liﬁlila’ﬁon, anychapter 11 tmstee
hereinafter appointed for the Debtors’ estates or-any trusmﬂ appmnted ina ohapter 7 case if these
cases are converted f‘rom chapter 11, all cradltors of any Babtor (whathm' kmwn or unknown),

ﬁhng agents, filing officers, title agents, recordmg agencres, secretmgs-‘of;-state-, and all other
persons alad eﬁtities Wlm may be required by opm*aﬁnh .a:l'f .la“.r;, thé duﬁ'eé"df their ofﬁcelm"
contract to accept, file, register, or otllerwise record or l‘elme any‘ﬂocummlé Or'{in‘étmments or
who may be required to report or insure any title m or ‘to tha Pumhasad Assets ‘All
Encumbrances, other than Pemntted Llens, agamst the Dehtors estates nf record as ‘of the ]
| Closing shall forthwith be removed and stricken as against. the Purchased Assets w:thout further |

order of the Court or act of any party. Upon Closing, the amltws hstgd abova in: tlns paragraph

are authunzed and directed to strike all such recorded Enoumbrsmces agam&t the P‘urchaaed .

Assets as provided for herein from their records, official Lamd othemx-se. Each and every fedﬁal,'

state, and local governmental agency, unit, or departtﬁmfare hareby directedi‘tdaocept‘ this Order

as sole and sufficient evidence of the transfer of title of the Purchased Assats m the Buyer, and -

such agency, unit, or department may rely upon this. Ordmr in consununaung the transacncms |
contemplated by the Purchase Agreement, | N |

37.  Within two (2) days after the Cloéing-, the. Debtors are ‘heretll)l“aiﬂhorlzed and |
directed to distribute the Purchase Pncc to the extent and in the mamvar SEt forth herem .
pursuant to and in accordance with Section 4. 2(b) of the Pumhase Agrmnmt and the terms of
the Final Order (I) Authorizing Use of Cash Collnteral (1) Granting Adequate Protectmn, ancl” |

(III) Medifying the Automatic Stay (the “Final Cash Collateral Qrder”), xrmludmg paragraph 9
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thereof; and in (A)(i)(2) the various Securities Pnrehase Agreemerrts dated August 14 2008 by

and between Nanogen and certain mvesturs (the “Initial ¥ ‘ an
the Securities Purchase Agreement dated August 14, 2008 by and between Nanegen and Buyer .
{the “Ehteeh Bridge Securities Agreement” and, together With the Itntm! Bﬂdge Seeunnes-
Agreements, the “ﬁmg@_l“ﬂlnnes_emnem"), (ii) those certam senigr wmd convertible
bridge notes referred to in the Bridge Securities Agreemente {the’ “B_Mﬁ ) (i) the
Second Lien Security Agreement deted August 14, 2008 hetween Namgen and the Prepetmen "
Agent; (iv) the Security Agreement dated August 14, 2008 between Epet:h a:ttd Nanetrnmcs and -
the Prepetition Agent, as payment for ameunte due and owmg to the hnlders of the Bndge
Notes; and in (B)(l) the various Second Ammdment end Exchange Agrwments dated.. as of
August 14, 2008 (as amended, supplemented restated or Othermse medlﬂed pm:rr te the Petttien '
Date, the “Second Eggghange Agreement™), (if) thc-se eertmn amended and reetnted 9.75% semer |
secured convertible notes referred to in the Seetmd Exchange Agremnent as the Amettded"
Exchanged Netes (the “Amended Secured N ‘gs’-’), (iii) tlteeer.‘em‘tmn‘.gg‘?_s‘%* eent-er. seenred -
convertible notes referred to in the Second Exchange Agreement as the Aﬂdltienalﬂxehenged
Notes (the “Additional Secured Notes”, and, tugether W1th the Amended Semn'edNetes, t‘ne-:
“New Secured Notes 5”), (iv) the Amended and Restated Semmty Agreemem deted a of Auguet, ‘,

14, 2008 by and between Nanegen and the Prepetltmn Agent as peyment ft)r amounts due and-

owing the holder of the New Secured Notes, Except for i amounts te be eegregeted end set as;de:, -

pursuant to clauses (i) and (ii) below dtstrrbutmn of the Purchese Price shall bﬂ mad o as follews LT

(a)  First, the portion of the Purchase Pnee relating to the aeeete ef the U S ‘

eubmdmnes of Nanegen shall be apphed (A) ﬁret te s;-msfy the ebhgetmns ef Nenogen . |

(and Epoch/Nanotronics under that certain Guaranty tlated August 14-, 2008} te the Imtlal .
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Bridge Note Holders under the Initial Bridge Notes, and (B) second, to satisfy the

obligations of Nanogen (and Epoch/Nanotronics under that certain: Guaranty dated

August 14, 2008) to Elitech under the Additional Bridge Note (which allocation, if sy, = =

shall take the form of a credit bid, as described in Section 4.1 “of “'t‘}‘m Purchas‘é
Agreement); . | :

{b)  Second, the portion of the Purcha:‘m Price relating to the NAD Quotas (as
defined in the APA) shall be applied (A) first, toaatiéfy the obligaﬁ&ﬁ-of Nanngen {and
Epoch/Nanotronics under that certain Guaranty dated August '14,‘-2'008) 10 the ]mtlal
Bridge Note Investors under the Initial Bﬁdge Notes, if any, and (B) s@'M'?.to satisfy the
obligations of Nanogen (and Epochﬂqanouﬂonics ;.ﬁndm' ‘that certam Gﬁaranty dated
August 14, 2008) to Elitech under the Additiﬁnalﬁﬁdg: Noté(whkh ‘a‘llocatilon, if any,
shall take the form of a credit bid, as described .Section 4.1 of fhe Purchase Agreemént),
and (C) third, t;:b satisfy the obligations of Nanogen to the Holdﬁl"s‘.under‘ﬂm 9.75%
Convertible Notes; and

(¢)  Third, the portion of the Purchasg Pricerelaﬁﬁg.tptl?e gssetsu of Nanogen |
other than the NAD Quotas shall be applied (A) firs, to satisfy the obligations of
| Nanogen to the Holders under the 9.75% Cdnvertiﬁlg Notes, if aﬁy, and (B) second, fo

satisfy the obligations of Nanogen (and Epoch/Nanotronics. underthataertmn Guéi'anty f.‘ ‘
dated August 14, 2008) to Elitech and the Inftial Bﬁdge Noté Holders in respect of 'th&
| Buyer Bridge Note and the Investor Bridge Notes,-if'aﬁy, each as apglimble, which shall

be applied pro rata among any such remaining obligations to Investors and Buyer
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Pending distribution of the Purchase Price, the Debtors shall not commingle the Purchase Price

with any of the Debtors’ assets and shall establish from the Purchase P‘nce the following

accounts;

(i) the Debtors shall deposit $633,750,0b_in c:ash. fmm the Mchase Price, an
amount sufficient to satisfy, in full, all Cure Costs of -,the‘Assim&‘e‘d “Contracté ﬁut :
otherwise paid on or prior to the closing -of the ﬁ-ansactizéns, ‘undje:r the' Purchase
Agreement, in a separate account (the “Cure Cost Acmunt”}. No 'ﬁ;gds fm!ln. the Cure
Cost Account shall be distributed without prior or&m- of ‘the' Com;,m.w,
that in the event any Cure Cost for an Assumed Contract isundispptcdﬂor .satﬂed,' such
Cure Cost may be distributed ‘Mthout further nr&er of this Court.; and;.; | .

(i) the Debtors shall deposit $2,137,950.00 in cash from the. Pmchase Price and
$586,077.00 in cash constituting Cash Collateral other than Purchase Pnae, each as set
forth in the Approved Budget and Detaijled ‘Budgef,'-an aggrégmtevémwnt sufficient to
cover, fulfill and satisfy any expenses or other obhgatmns of the Debtors or otherwise
mandated or directed by any prior Order of this- Cmn't, mcludmg the Cawe-Out(s) as set‘
forth and defined in paragraph 12 of the Final Cash Collatcral\ -Qrder (the “M‘ -

Account™) and to pay in full the Prepetition GE Capital Obligations.

Within ten (10} days ‘fullowing (a) the resolution of any objections or dlsputes concerning the

Cure Costs, and (b) the completion and satisfaction of any mcmetary poétQClosing obligations

under the Purchase Agreement, the Debtors shall remit the ba;'!ahpe of the Cure Cost Account and -

the Reserve Account, if any, to the Prepetition Agent on behalf of the Lenders. - i

38.  Any amounts. that become payablc" by the Debtdrs:ttn Bﬂm;‘.;pursuant to the

Purchase Agreement shall (a) constitute administrative expenses of thc'Débtdrs’ estates under .
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sections 503(b) and 507(a)(1) of the Banlcruptcy Code, and (b) be paid by the ﬂebtqrs in the time |

and manner provided by the Purchase Agreement, ali without further .Court order and
notwithstanding any Encumbrances against the Debtors estates,

39.  Notwithstanding anything to the contrary herein, the Debtors shall not assume and

assign any contract or license to which the United States is a \party, nor shall the Purchase

Agreement effect any purported transfer thereof, unless and until the Unitéﬁl- .States consents to
the assignment, All rights of recoupment, if any, of the United States are tnaffected by this
Order and are fully preserved. | |

40.  The provisions of this Order dre non—sevm'ablc and mutually depmdent

41. For purposes of Section 363(b)1) of the Bankmptcy Code, the: D&btors have not,
in connection with offering a product or service, dlsclosad to one O more ,mdwlduals a policy
prohibiting the transfer of “personally identifisble h]fonnatioﬁ” (as deﬁned in 11 U.S8.C. section
101(41A) about individuals to persons that are not affiliated with the Debtors.

42.  Nothing in any order of thig Court or cﬁntaincd in any plan of reérgémization or
1icjuigi.ﬁtiun confirmed in the Cases, or in any subsequent or converted cases of the Debtors under

chapter 7 or chapter 11 of the Bankruptcy Code, shall conflict with or. derogate from the

provisions of the Purchase Agreement or the terms of this Order.

43, Nomith'st,anding Bankruptcy Rulgs. 6004, 6006 and 7062, this Order shall ‘be
effective and enforceable immediately upon entry and i.ts:‘proﬁsions shall bé ’jéelffjexedﬁting; In |
the absence of any person or entity obtaining a stay ‘pending appeal, the Debtﬂrs and the Buyer
are free to close under the Purchase Agreement at any tifne, émbjecfto the terms of the Purchase
Agreement. If, in the absence of any person or entity obtaining 2 stay pending"'appeﬂ, the

Debtors and the Buyer close under the Purchase Agreement, the Buyer shall be deemed to be

{00308511;v2) ‘ | n R
14 ~ PATENT

REEL: 025690 FRAME: 0575



acting in “good faith” and the Buyer, its aﬂ'ihates suhs:diarles, smcessors am’] asslgns shall be

entitled to the protections of section 363(m) of the Bankruptcy Ccvde as to all aspects of the
transactions under and pursuant to the Purchase Agreement if ﬂli?s Order or any aut}mrijzlaﬁml‘ |
contained herein is reversed or modified on appeal. -

44,  This Court shall retain jurisdiction even- aﬁe:"ﬁle closmgnf :,t‘h'me chapter 11
Cases to: . | | |

a. interpret, implement,. and enfﬁrce the terms a‘ndprgvis‘.linns of t}ﬁq Order,
the Bid Procedures Order, and the Purchase Agreement, all amendments
thereto and any waivers or consents thereund:rﬁﬁd :eaqhi.nlaf the agreements
executed in connection therewith in all respects :

b. | decide any disputes conceming ﬂus Or\der the thhasa Agreement or the
rights and duties of the partlcs hereunder or thereuﬂdﬂr or any issues
relating to the Purchase Agreement and this Order mcludmg, but not
llmlted to, the mterpretatmn of the terms, conditions: and pmw&mns hereof |
and thereof, the status, nature and extent of ﬂla Purchasad ASSEts and any .
Assumed Contracts and all issues and dmputes ansmg in comectmn with | o
the relief authorized herein, inclusive of thase conoermng the transfer of |
the assets free and clear of all Encmnbrances other than Pemutted Liens; |

c. protect the Buyer or, as applicable, BCC,. or any of ‘tl_ie Assumed Contracts
or Purchased Assets, against any of the'“ Enmnnbmrmﬁ, other - than
Permitted Liens, as provided herein'lincluding.,'withoﬁt ,liﬁlitation, to enjoin
the commencement or coﬁﬁnuation of any actibn. seeking to impose

successor liability or bulk sale liability; '

(0030851132} - ‘ o ‘
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Imington Delaware

Dated: Wilmi ,
%‘ Y,

enter orders in aid or ﬂuthea'anue of the transaétions comﬁﬁ}ated by the

Purchase Agreement or to ensure 'the,peaceful_u@é and enjpyinmt of the
Assumed Contracts or the Purchased Assets by the Buyer,BCCand their
successors and assigns; | | .. | |
compel delivery of all thased:Aséets.to' fhc Buyer;
aﬂjudicate. &n'y and al remaining issues Mncénﬁng tha-,.De%itofs"' right and
authority to assume and assign the Assmned éontraqté-and thg: tights and
obligations of the Debtors an‘d. the Buyer, B.C.C or any of their SUCCESSOTS .
and assigns with respect to such asmgnmmand tl'm , exi'séénce of any
default under any such Assmned'{";onmct;? . - - |
adjudicate any and al] | ‘-disputes‘ mncemmg i 'allegéd pre-Closing, :
Encmnbrances, other than Penmtted Lzens in and to the P’umhasad Assets |
including without limitation the extent., vahdity, eﬁfurmablhty, pnonty, |
~and nature of any and all such a]ieg@d Encmnbrames, .
adjudicate any and all disputes relatmg l‘ﬂ the Debtars nght, utle, or
interest in the Purchased Assets and thg pmgw&ds" tl}emof; and:

- re-open the Debtors’ chapter 11 (Ja.saes tudetmmme any of -ihg foregoing.
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PATENT ASSIGNMENT AGREEMENT

This Patent Assignment Agreement (the “Agreement”) is made as of July 2, 2009,
by and among Nanogen, Inc., a Delaware corporation (“Nanogen”), Epoch Biosciences, Inc., a
Delaware corporation and wholly-owned subsidiary of Nanogen (“Epoch”), Nanotronics, Inc., a
California corporation and wholly-owned subsidiary of Nanogen (“Nanotronics” and,
collectively with Nanogen and Epoch, the “Assignors” and each an “Assignor”), and Elitech
Holding B.V., a corporation organized and existing under the laws of The Netherlands

(“Assignee”).
PRELIMINARY STATEMENTS

A. Pursuant to that certain Asset Purchase Agreement (the “Purchase Agreement”)
dated as of May 13, 2009, as amended, by and among Assignors and Financiére Elitech SAS,
a société par actions simplifiée formed under the laws of France (“E litech”), Assignors have
agreed to transfer and assign unto Elitech all of Assignors’ right, title and interest in and to
certain assets and contracts of Assignors, and Assignee has agreed to assume certain
obligations of Assignors.

B. Pursuant to notice delivered to Assignors dated June 29, 2009, Elitech
designated Assignee as the Affiliate to receive all of the Purchased Intellectual Property not
related to the Point of Care Business to be transferred to Elitech under the Purchase
Agreement.

C. Pursuant to the terms and conditions of this Agreement and the Purchase
Agreement, Assignors desire to assign to Assignee all of Assignors’ right, title and interest in, to
and under all the United States and foreign patent rights owned by Assignors, including those
listed on Exhibit A attached hereto and incorporated herein by reference (all of the foregoing
being referred to herein as the “Patents”), and A ssignee desires to accept such assignment.

D. Capitalized terms used but not otherwise defined in this Agreement shall have
the respective meanings ascribed to them in the Purchase Agreement.

AGREEMENT
The parties, intending to be legally bound, agree as follows:

1. Assignment.  Assignors hereby sell, assign, transfer, convey and deliver to
Assignee all of Assignors’ right, title and interest in, to and under the Patents in the United States
and all junsdictions outside the United States, including the right to apply for letters patent in any
and all such jurisdictions based on said Patents, and including all divisionals, renewals,
substitutes, continuations, continuations-in-part, reexaminations, reissues, extensions, and
convention applications or patents based upon such Patents, and any and all letters patent that
may issue thereon, in any and all such jurisdictions, to the full end of the term or terms for which
said letters patent may be issued, and every priority right that may be predicated upon the
foregoing, the same to be held and enjoyed by Assignee for its own use and benefit and for the

5544081v.2
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use and benefit of its successors and assigns to be used as fully and entirely as said rights would
have been held and enjoyed by Assignors if this assignment had not been made.

2. Authorization. Assignors hereby authorize the Commissioner of Patents and
Trademarks of the United States and other empowered officials of the United States Patent and
Trademark Office and/or the appropriate empowered officials in relevant jurisdictions outside
the United States to record the transfer of the Patents to Assignee as purchaser and assignee of
Assignors’ entire right, title and interest in, to and under the Patents, and to issue to Assignee all
letters patent and other items referred to above which may issue with respect to the Patents, in
accordance with this Assignment.

3. Choice of Law. This Agreement will be governed by and construed under the
laws of the State of Delaware, without regard to conflicts of laws principles that would require
the application of any other law.

4. Subject to Purchase Agreement; Modification. This Agreement is being
executed pursuant to the Purchase Agreement, and is subject to the terms and conditions
contained therein. This Agreement may not be changed, modified, discharged or terminated in
any manner other than by a written agreement signed by the parties to this Agreement or their
respective successors and assigns.

5. Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original but all of which together will constitute one and the

same instrument.

6. Disclaimer by Assignors. Assignors and Assignee agree that this Agreement
has been prepared solely by Assignee, and Assignors make no representation, and expressly
disclaim any warranties or representations regarding the Patents, or this Assignment, including
those relating to their validity, enforceability, effectiveness, or whether they will be accepted
or approved by the U.S. Patent Office.

7. Due Diligence by Assignee. Assignee hereby represents and agrees that it has
performed its own independent investigation of the Patents being assigned pursuant to this
Agreement, and that it understands and agrees that such assignment is made on an “AS IS”
basis by Assignors, without any representations or warranties of any kind, all of which
Assignee has fully disclaimed and waived.

[SIGNATURE PAGE FOLLOWS]
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The parties have executed and delivered this Agreement as of the date indicated in the

first sentence of this Agreement.

ASSIGNORS:

NANOGEN, INC.
a Delaware corporation

Name: _MZ/Z&:{/V/*/#:.:@M
Title: 705/ 5enrd-¢ B2

EPOCH BIOSCIENCES, INC.
a Delaware corporation

By: /
Name: 24 ,%l/g/a/mo.a
Title:__Aresrdles 7 !

NANOTRONICS, INC.
a California corporation

By: Zrﬁ/// N
e .

Name:

Title:  LAreefers”

ASSIGNEE:

ELITECH HOLDING BV
a Netherlands company

By:

Pierre Debiais, President

PATENT
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The parties have executed and delivered this Agreement as of the date indicated in the
first sentence of this Agreement.

ASSIGNORS:

NANOGEN, INC.
a Delaware corporation

By
Name:
Title:

EPOCH BIOSCIENCES, INC.
a Delaware corporation

By:
Name:
Title:

NANOTRONICS, INC.
a California corporation

By:
Name:
Title:

ASSIGNEE:

ELITECH HOLDING BV~ = __
a Netherlands cox/n/pan‘y/

. (O

“Rierre Debials, Prt:sidemwl;m_:;:;(;#%

e i 7
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