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U.S. PEPARTMENT OF COMMERCE
(Rev. 6-93)
OMB No. 0651-0011 {exp. 4/94} Patent and Trademark Office

Please record the attached original documents or copy thereof.

1. Name of conveying party{ies): Execuntion Date: 2. Name and address of receiving party(ies)
454 Corporation September 17, 2003 Name:
Additional name(s) of conveying party(ies) attached? [ Yes No gg4clalfe S;};E?%irggtrp oration
3. Nature of conveyance: Branford, Connecticut 06405
[] Assignment | Merger Additional name(s) & address(es) attached? [] Yes No
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[ Other

4. Application number{s) or patent number(s):
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A. Patent Application No(s): B. Patent No{s):
13/033,240, filed February 23, 2011

Additional numbers attached? [ Yes [ No

5. Name and address of party to whom correspondence 6. Total number of applications and patents involved: [ _1 ]
Concerning document should be mailed:
Name: Ivor R. Elrifi, Esq. 7. Total fee (37 CEFR 3.41) $40.00
Address: MINTZ, LEVIN, COHN, FERRIS — .
GLOVSKY and POPEO, P.C. [X]  Charged to Deposit Account No. 50-0311
Customer Number: 35437 BJd  The Commissioner is authorized 1o charge Deposit Account No: 50-0311,
666 Third Avenue - 24" Floor Reference No. 21465-508C02US for any deficiencies.

New York, New York 10017

DO NOT USE THIS SPACE

9. Statement and signature .
To the best of my knowledge and belief, the foregoing information is irue and correct and any aitached copy is a true copy of the original document.

Michelle A, Iwamato, Reg, No. 55,296 (n/t/l Lﬂ\mﬂ /4 M February 24, 2011

Name of Person Signing Signature

Date
Total number of pages including cover sheet, attachments, and document: (21) :
Mail docunents to be recorded with required cover sheet information to:
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Director of the United States Patent and Trademark Office
P. O. Box 1450
Alexandria, VA 22313-1450
5326945v.1
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Delaware ...

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREEY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "454 CORPORARTION", CHANGING
ITS NAME FROM "454 CORPORATION® TO “454 LIFE SCIENCES
CORPORATION", FILED IN THIS OFFICE ON THE SEVENTEENTH DAY OF
SEPTEMBER, A.D. 2003, AT 4:33 O'CLOCK P.M.

A FILED COPY QF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

&iﬁnmkat,,4ﬁ¢u¢t4/9%%a;4L44ﬁJ

Harriet Smith Windsor, Secretary of State

3195640 8100 AUTHENTICATION: 2640354

030600405 DATE: 09-17-83
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State of Dalaware
Secrceltary of State
Division of Corporations
Deliverad 04:57 PM 09/17/2003
FILED 04:33 BM 09717720032
SRV 020600405 - 3195640 FILR

RESTATED CERTIFICATE OF INCORPORATION
OF
454 CORPORATION

(Originally incorporated on March 16, 2000}

FIRST: The name of the Corporation is 454 Life Sciences Corporation (hereinafter
sometimes referred to as the “Corporation”).

SECOND:  The address of the registered office of the Corporation in the State of
Delaware is 2711 Centerville Road, Suite 400, in the City of Wilmington, County of New Castle,
The name of the registered agent at the address is The Prentice-Hall Corporation System, Inc.

THIRD: (8)  The purpose of the Coxporation is to engage in any lawfll act or
activity for which corporations may be organized under the General Corporation Law of the.
State of Delaware; provided, however, that the Corporation ghall not have the corporate power to
take any action, or to canse or pexrmit any Subsidiary or Affiliate to take any action, to exploitin
any manner any Corporate Opporhmity unless and wmtil exploitation of such Corporate
Opportunity is rsjected by CuraGen Corporation (“CuraGen”). The Corporation shali not have
the corporate power to take any action, or to cause or permit any Subsidiary or Affiliate to {or to
own any Subsidiary or Affiliate that does) take any action, to exploit in any manner any
Corporate Opportunity, unless and until such Corporate Opportunity shall be presented to
CuraGen (on its own behalf and on behalf of its Subsidiaries and Affiliates) and Cura(Gen
determines that CuraGeu shall not (on its own behalf or on behalf of its Subsidiaries and

Affiliates) pursue such Corporate Opportunity.

(b)  If CuraGen or any of its Affiliates or any director or officer of the Cotporation
who is a director, officer or employee of CuraGen or any of its Affilates acquires knowledge of
a potential transaction or matter which may be a Competitive Opportunity or otherwise is then
exploiting any Competitive Opportunity, the Corporation shall bave no interest in, and no
expectation that, such Competitive Opportunity be offered to it, any such interest or expectation
being hereby renounced so that CiraGen, s Affiliates and such individuals (1) shall have no
duty to cornmmunicate, or present such Competitive Opportunity te the Corporation, shall have the
right to hold any such Competitive Opportunity for CuraGen’s (and its officers’, directors’,
agents”, stockholders’, members”, partners’, Affiliates” or Subsidiaries”) own account, or to
recommend, assign or otherwise transfer such Comipetitive Opportunity to persons other than the
Corporation or any Subsidiary of the Corporation 2nd (2} cannot be Hable to the Corporation or
its stockholders for breach of any fiduciary duty as a stockbolder, officer or director of the
Corporation or otherwise by reason of the fact that CuraGen or any of its Affiliates pursues or
acquires such Competitive Opportunity for itself, directs, sells, assigns or otherwise fransfers
such Competitive Opportunity to another person, or does not communicate information regarding
such Competitive Opporiunity to the Corporation.
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(c)  For the purposes of this Article Third:

“Affiliate” of any Person shall mean any other Person that, direcily or indirectly, controls,
is under common contro} with ot is controlled by that Person. For purposes of this
definition, “control” (including, with its correlative meanings, the terms “controlied by”
and “under common control with'™), as used with respect 1o any Person, shall mean the
passession, directly or indirectly, of the power o direct or cause the direction of the
management and policics of such Person, whether through the ownership of voting
securities or by contract or otherwise,

“Competitive Opportunity” shall mean an investment or business opportumity or
prospective cconomic or competitive advantage in which the Corporation could have an

interest or expectancy.

“Corporate Opportunity” shail mean an investment, business or development opportunity
in wiliich the Carporation could, but for the provisions of this Article Third, have an
interest or expectancy; provided, however, that (i) prior to the closing of a Qualified
Public Offering (as such term is defined in Sestion 4(a)(ii) hereof), “Corporate
Opportunity” shall not include an investment, business or development opporfunity in the
454 Field, and {i1) after the closing of a Qualified Public Offering. “Corporate
Opportumity” shall only include an investment, business or development opportunity in
the CuraGen Field.

“CuraGen Ficld” means drug development and the sale of informatio-‘n and/or services
agsociated with drug development for bmman therapewtics.

“454 Field”" means () the design, development, manufacture, production, testing and sale
of instrumentation, reagents and software for DNA sequencing and DNA-based analysis,
and the aggregation of data obtained from thind parties through the use of such
instrumentation, to create either an internet portal or databese for the sole purpose of
generating sales of additional instrumentation and sales of reagents and software for
DNA-based analysis and (b) the providing of sequencing services for any aud all uses
outside of the CuraGen Field.

“Person” shall mean an individual, corporation, parinership, Hmited hiability company,
trust, unincorporated oxganization, or other legal entity, or @ governmental body, or their
equivalent under the applicable legal system.

“Subsidiary™ means, with respect to any Person, any corporation, limited hability
company, partnership, association, joint venture or other business entity of which (i) if a
corporation, (X) ten percent (10%) or more of the total voting power of shares of stock
entitled to vote in the election of directors thereof or (¥) ten percent {10%) or more of the
value of the equity interests is at the time owned or controlled, directly or indirectly, by
the Person or one or more of its other Subsidiaries, or (if} if a limited Liability company,
partnership, association or other business entity, ten percent (10%) or more of the
partnership or other similar ownership interests thereof is at the time owned or controlled,
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directly or indirectly, by the Person or one or more of its subsidiaries. The Person shall be
deemed to have 2 ten percent (10%) or greater ownership interest In a limited Hability
compauy, parinership, associstion or other business entity if the Person is allocated ten
percent (10%) er more of the liited lighility corupany, parnership, associetion or other
business eptity gains or Josses or shall be or conirol the Person mmanaging such limited
liability compamny, partaership, asseciation or other business entity.

FOURTH:  The total noumber of shaves of stock which the Corporation shall have
authouity to issue is eighty-six million (86,000,000) shares, consisting of a class of thirty-eight
million (38,000,000) shares of Preferved Stock, par value of one ¢cent (30.01) per share (the
“"Preferred Stock™) and a class of forty-eight million (48,000,000) shares of Cormmon Stock, par
value of one cent ($0.01) per share (the “Common Stock™).

The Preferred Stock aunthorized by this Restated Certificate of Incotpozation shall be
issued in sedies. The fist such series shall be designated Seties A Convertible Preferred Stock
("“Scries A Preferred Stock™) and shall consist of twelve million (12,000,000} shares. The second
such seres shall be designated Serics B Preferred Stock (“Series B Preferred Stock™) and shall
consist of eight million (8,000,000) shares. The thixrd such series shall be designated Series C
Preferred Stock (“Series C Preferred Stock™) and shall consist of six million four hundred four
thousand eight hundred fifty-four (6,404,854) shares, The fourth such series shall be designated
Series D Preferred Stock (*Series D Preferred Stock™) and shall consist of one million five
hundred ninety-fve thousand one hundred forty-six (1,595,146) shares. The Series A Prefened
Stock, the Series B Preferved Stock, the Series C Preferred Stock and the Series D Preferred
Stock are sometimes collectively referred to herein as the “Series Preferred Stock.”

Except for the Series Preferred Stock, and except as limited by Article FOURTH, Section
6 hereof, the Board of Directors is authorized at any time, and from time to time, to provide for
the issuance of shares of Preferred Stock in one or more series, and to determine the
designations, prefsrences, limitations and relative or other rights of the Proferved Stock cr any
series thereof. For each series other than the Series Preferred Stock, and except as limited by
Article FOURTH, Section 6 hersof, the Board of Directors shall determine, by resolution or
resolutions adopted prior to the issuance of any shares thereof, the designations, powers,
preferences, limitations and relative or other rights thereof, including but not limited to the
following relative rights and preferences, as to which there may be variations among different

series:
(a)  The rate and manner of payment of dividends, if any;

b Whether shares may be redeemed and, if so, the redemption price and the terms
and conditions of redemption;

{© The amount payable for shares in the event of Liquidation, dissolution or other
winding up of the Corporation;

{(d)  Sinking fund provisions, if any, for the redemption or purchase of shares;

PATENT

REEL: 025859 FRAME: 0897



(e) The temms and conditions, if amy, on which shares may be converted or
exchanged;

()  Voting rights, if any; and

()  Any other rights and preferences of such shares, fo the full extent now ot hereafier
permitied by the General Corporation Law of the State of Delaware,

The Board of Directors shall have the authority to determine the vumber of shares that
will compose each series, other tham the Series Preferred Stock.

Prior to the issuance of any shares of a series, but after adoption by the Board of
Directors of the resolutions establishing such seties, the appropriate officers of the Corporation
shall ffle such documents with the State of Delaware ag may be required by law,

The relative rights, preferences, privileges, restrictions and other mafters re'laﬁng to the
respective classes of the capital stock of the Corporation or the holders thereof are as follows:

1. Definitions.

For purposes of this Article “Tunior Shares” shall mean all Common Stock and any other
shares of the Cotporation other than the Series Preferred Stock.

2, Dividend Rights of Series A Preferred Stock, Series B Preferred Stock, Senes C

Preferred Stock and Series D Prefemred Stock.

Dividends shell accrue from day to day on each share of the Series A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock from the date of
original issuance of such share, whether or not funds are legally available therefor and whether
or ot samed oy deglared by the Board of Directors, at the rate per annum of $0,125 per share of
Series A Preferred Stock, $0.125 per share of Series B Preferred Stock, $0.125 per share of
Series C Preferred Stock and $0.125 per share of Serdes D Preferred Stock (as adjusted for any
stock dividends, stock splits, recapitalizations, consolidations or the like occwring after
September 18, 2003, with respect to the Series A Prefemed Stock, Series B Preferred Stock,
Series C Proferred Stock or Series D Preferred Stock), payable only upon the liquidation,
dissolution or winding up of the Corporation within the meaning of Section 3 hereof. The right to
such dividends on the Series Preferred Stock shall be cumuiative. Each share of Series Preferred
Stock shall rank on a parity with each other share of Series Preferred Stock, irrespective of
series, with respect to dividends at the respective rates fixed for such series and no dividends
shall be declared as paid or set apart for payment on the Series Preferred Stock unless at the same
time & dividend bearing the sane proportion to the applicable dividend rate shali also be declared
or paid orset apart for payment, as the case may be, on the Series Preferred Stock of each other
series then outstanding. No dividends shall be paid on any Junior Shares unless (i) the stated
dividend provided for in the first sentence of this paragraph shall theretofore have been declared
and paid in full on all shares of Series Preferred Stock then outstanding, and (i) 2 dividend equal
to the dividend declared on such Junior Shares is paid with respect to all outstanding shares of
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Series Preferred Stock in an amount for ¢ach such share of Series Preferred Stock equal to the
aggregate amomnt of such dividends for all I arior Shares into which each such share of Series

Preferred Stock could then be converted,

At the time of any conversion of any shares of Series Preferred Stock pursuant to
Paragraph 4 of this Article FOURTH, any dividend accrned but unpaid pursuant to the preceding
parzgraph on such Series Preferred Stock shall not be paid by the Corporation and thall bs
deerod forfeited as of the effective date of such conversion.

3. Liquidation Preference.

(a)  Inthe event of any lignidation, dissolution or winding up of the Corporation,
either voluntary or inveluntary, the holders of the Sedes Preferred Stock shall be entitled to
receive an amoumt from assets and surplus funds, prior and in preference to any distribution ifrom
the assets or surplus funds of the Corporation to the holders of the Juniot Shates, by reason of
their ownership thereof. In the case of the Series A Preferred Stock, subject to the liguidation
rights and preferences of any class or series of capital stock of the Company designated fo be
senior to, or on'a parity with, the Series A Preferred Stock, such amount shall equal $2.50
(adjusted for stock splits, stock dividends and other capital transactions ocourring after
September 18, 2003) for cach share of Series A Preferred Stock (the “Sedes A Liquidation
Amount”) then held by such holders of Serics A Freferred Stock, and, in addition, an amount
equal te all acerued but unpaid dividends on the Series A Preferred Stock as provided m
Paragraph 2 above. In the case of the Sexies B Preferred Stock, subject to the liquidation rights
and preferences of any class or series of capital stock of the Company designated to be senior to,
or on a paxity with, the Series B Preferred Stock, such sraount shall equal $2.50 (adjusted for
stock splits, stock dividends and other capital transactions occurring after September 18, 2003)
~ for each shere of Series B Preferred Stock (the “Series B Liguidation Amount”) then held by

such holders of Series B Preferred Stock, and, in addition, an amount equal to all accrued but
unpaid dividends on the Series B Preferred Stock as provided in Paragraph 2 above. In the case
of the Series C Preferred Stock, subject to the liquidation rights and preferences of any class or
serics of capital stock of the Company designated to be semior fo, ot on a parity with, the Series
C Preferred Stock, such amount shall equal $2.50 (adjusted for stock splits, stock dividends and
other capital transactions occurring after September 18, 2003) for each share of Seres C
Preferred Stock (the “Series C Liquidation Amount”) then held by such holders of Seties C
Preferred Stock. and, in addition, an amount equal to all accrued but unpaid dividends on the
Series C Preforred Stock as provided in Paragraph 2 above. Ju the case of the Series D Proferred
Stock, subject to the liquidation rights and praferences of any class or series of capital stock of
the Company designated to be senior to, oron a parity with, the Series D Preferred Stock, such
amount shell equal $2.50 (adjusted for stock splits, stock dividends and other capital transactions
occurring after September 18, 2003) for each share of Serdes D Preferred Stock (the “Series D
Liquidation Arnount,” and together with the Series A Lignidation Amount, the Sciies B
Liquidation Amount and the Series C Liquidation Amount, the “Series Liquidation Amount™)
then held by such holders of Series D Preferred Stock, and, in addition, an amount equal to all
acerued but unpaid dividends on the Series D Preferred Stock as provided in Paragraph 2 above.
If, upon the occurrence of such event, the assets and funds thus distributed among the holders of
ihe Series Preferred Stock shail be insufficient to permit the payment to such holders of the full
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preferential amount aforesaid, then the entire assets and funds of the Corporation legally
available for distribution shall be distributed ratably arsong the holders of the Series Preferred
Stock in proportion to the amount of Sexies Preferred Stock held by each holder subject to the
liquidation rights and preferences of any class or series of capital stock of the Company
designated to be senior to, or on a parity with, the Series Preferred Stock. After payment has
been made to the holders of the Series Preferred Stock of the full amounts o which they shall be
entitled as aforesaid, all remaining assets and funds of the Corporation shall be distributed in like
amotmts per share on an as-converted basis among the holders of the Series Preferred Stock and

the Junior Shares.

4, Conversion. The holders of the Series Preferved Stock shall have conversion
rights as follows (the “Couversion Rights™): :

() ight to Convert,

@ Each share of Series Preferred Stock shall be convertible, at the option of
the holder thereof, at any time after the date of issuance of such share, at the office of the
Cotporation or any transfer agent for the Series Preferred Stock, into fully paid and
nonassessable shares of Common Stock at the applicable Conversion Rate (as hereinafter ,
defined) in effect at the time of couversion. The number of shares of Conrmmon Stock into which
each share of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock or
Series D Preferred Stock may be converted is hersinafter roferred to as the “Series A Conversion
" Rate,” the “Series B Conversion Rate,” the “Series C Conversion Rate” and the “Series D
Conversion Rate,” respectively, and the Series A Conversion Rate, the Series B Conversion
Rate, the Series C Conversion Rate and the Series T) Conversion Rate are hereinafter referred to
collectively as the “Conversion Rates.” The initial Conversion Rate for the Serfes A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock shajl
each be one (1), and such Conversion Rates shall be subject to the adjustments described below.
Any adjustment of the Conversion Rate for any series of Preferred Stock shall alse cause an
appropiate adjustment of the Conversion Price (as hereinafter defined) for such series of
Preferred Stock. The amount obtained by dividing $2.50 (adjusted for stock splits of and stock
dividends on the Series A Preferred Stock) by the Series A Conversion Rate shall be called the
“Series A Conversion Price,” the amount obtained by dividing 52.50 (adjusted for stock splits of
and stock dividends on the Series B Preferred Stock) by the Series B Conversion Rate shall be
called the “Series B Conversion Price,” the amount obtained by dividing by $2.50 (adjusted for
stock splits on and stock dividends of the Series C Prefemed Stock) by the Series C Conversion
Rate shall be cailed the “Series C Conversion Price,” the amount vbtained by dividing by §2.50
{adjusted for stock splits of and stock dividends on the Series D Preferred Stock) by the Series D
Clonversion Rate shall be called the “Series D Conversion Price” and the Series A Conversion
Price, the Series B Conversion Price, the Series C Conversion Price and Series D Conversion
Price are herein referred to collectively as the “Conversion Price.”

()  Each share of Series B Preferred Stock and Series D Preferred Stock shall

automatically be converted into shares of Common Stock at the then cffective Series B Conversion
Rate or Series I Conversion Rate, as the case may be, in the event of {a) the conversion of seventy-
five percent (75%) of all outstanding Series B Preferred Stock and Series D Preferred Stock, taken
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as a whole, ito Common Stock, effective upon such conversion, or (b) the closing of a firm
conunitment enderwritten public offering pursuant to an effective registration stetement under the
Securities Act of 1933, as amended (or any successor siatute for registration of shares in public
offerings) covering the offer and sale of Comimon Stock for the account of the Corporation to the
public (other then a registration statement with respoct to employee stock option or purchase plans)
resulting in the aggregate Yeceipt by the Corporation of at least thirty million dollars ($30,000,000)
of gross proceeds (before applicable discounts, commissions and expenses) and the listing of the
Cormmon Stock on 2 nationally recognized stock market or exchange, including the Nasdaq Stock
Market, the New York Stock Exchange and the American Stock Exchange (a “Qualified Public
Offering”’). In the event of such an offering, the person(s) entitled to receive the Common Stock
jssuable upon such convexsion of the Series B Preferred Stock and Series D Preferred Stock shall
not be deemed to have converted such Series B Preferred Stock and Series D Preferred Stock until
irnmediately prior to the closing of such sale of securitics.

(iii) No fractional shares of Commaon Stock shall be issued upon conversion of
the Series Preferred Stock. In Iien of any fractional shares to which the holder would otherwise
be entitied, the Corporation shafl pay cash equal to the prodnet of such fraction multplied by the
fair market value of one share of Series Preferred Stock, as reasonably determined by the '
Corporation’s Board of Directors, payable os promptly as possible.

(b)  Mechanics of Conversion, Before any holder of Series Preferred Stock shall be
enfitled to convert the same into shares of Cornmon Stock, the holder shall suxender the
cerfificate or certificates therefor, duly cndorsed, at the principal office of the Corporation or of
any tramsfor agent for the Series Preferred Stock, and shall give written notice to the Corporation
at such office that such holder elects to convert the same and shall state therein the name or
nzmes in which such holder wishes the certificate or certificates for shares of Common Stock to
be issued. The Corporation shall, as soon as practicable thereafter, issue and deliver at such
office to such holder of Series Preferred Stock, or to such holder’s nominee or nominees, &
certificate or certificates for the number of shares of Common Stock to which such holder shall
be entitled as aforesaid, Such conversion shall be deemed to have been made immedistely prior
to the close of business on the date of such swrender of the shares of Series Preferred Stock to be
converted, and the person or persons entitled to receive the shares of Common Stock issuable '
upon such conversion shall be treated for all purposes as the record holder or holders of such
shares of Common Stock as of such date and time.

(&  Adjustment for Combinations or Consolidations; Reorganizations,
Reclassification, Exchange and Substitntion. Any recapitalization, reorganization,
reclassification, consolidation, merger, sale of all or substantislly all of the Corporation’s assets
to any entity or other transaction which is effected in such a manner that holders of Common
Stock are entitled to receive (either directly or upon subsequent liguidation) stock, securities or
assets with respect to or in exchange for Common Stock is referred to herein as an “Otganic
Change.” Prior to the consummation of any Organic Change, the Corporation shall make
appropriate provisions to insure that each of the holders of Series Preferred Stock shall thereafter
have the right to acquire and receive, in liew of or in addition to (as the case may be) the shares of
Cormmnon Stock immediately theretofore acquirable and receivable upon the conversion of such
holder’s Series Preferred Stocl, such shares of stock, securities or assets as such holder would
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have received in copnection with such Orgaric Change if such holder had converted its Series
Preferred Stock into shares of Common Stock immediately prior to such Organic Change. In
cach such cese, the Corporation shall also make appropriate provisions io insure that the
provisions of this Section 4 shall thereafler be applicable fo the Series Preferred Stock and to the
shares of stock, securities or assets received by each holder upon such Organic Change.

(d)  Adjustment for Dividends, Distributions and Comimon Stock Equivalents. If the
Corporation at zny fime or from time to time aftex September 18, 2003 (hereinafier referred to as
the “Original Issus Date’) shall make or issue, or fix arecord date for the determination of
holders of Common Stock entitled to receive a dividand or other distribution to be made only 1o
such holders of Common Stock, but not to the Series Preferred Stock, payable in additional
shares of Common Stock, or other securities or rights convertible into or entitling the holder
thereof to receive additional shares of Common Stock, directly or indirectly (hereipafter referred
to as “Common Stock Equivalents™), without payment of sny consideration by such holder for
such Common Stock, then and in each such event the maximum number of shares (as set forth in
the justrument relating thereto without regard to any provisions contained therein for a
subsequent adjustment of such number) of Common Stock issuable i payment of such dividend
or distribution or upon conversion or exercise of suck Common Stock Equivalents shalf be
deemed to be issued and outstanding as of the time of such issuance or, in the event such arecord
date shall have been fixed, as of the close of business on such record date. In cach such event
each respective Conversion Rate shall be increased as of the time of such issuance or, in the
event such 4 record date shall have been fixed, as of the close of business on such record date, by
multiplying such Conversion Rate by a fraction, .

@) the numerator of which shall be the sum of (x) the total number of shares
of Common Stock issued and outstanding (before conversion of any then outstanding shares of
Preferred Stock and excluding Common Stock issuable upon exchange or conversion of exercise
of outstanding Common Stock Bquivalents) immediately prior to the time of such issuance or the
close of business on such record date plus () the number of shares of Cornmon Stock 1asuable in
payment of such dividend or distribution or upon conversion or exercise of such Comrmon Stock

Bquivalents; and

(i)  the denominator of which shall be the total mimmber of shares of Common
Stock issued and outstanding (before conversion of any then outstanding shares of Preferred
Stock and excluding Comxmon Stock issuable upon exchange or conversion or exercise of
outstanding Commen Stock Bquivalents) immediately prior to the time of such issuance or the
cloge of business on such record date;

provided, however, that (A) if such record date shall have been fixed and such dividend is not
fully paid or if such distribution is not fully made on the date fixed therefor, each Conversion
Rate computed upon the original issuance thereof (or upon the ocomrence of a record date with
respect thereto), and any subsequent adjustments based thereon, shall be recornputed accordingly
as of the close of business on such record date, and thereafter each Conversion Rate shall be
adjusted pursuant to this Paragraph 4(d) as of the time of actual payment of such dividends or
distributions; (B) if such Common Stock Equivalents provide, with the passage of time or
otherwise, for any decrease in the nmumber of shares of Common Stock issuable upon conversion
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or exercise thereof (or upon the occurrence of a record date with respect thereto), each
Couversion Rate computed upon the original jssuance thereof (or upon the occurrence of 2
record date with respect thereto) and any subsequent adjustments based thereon, shall, upon any
such decreass becoming offcctive, be recomputed to reflect such decrease insofar as it affects the
rights of conversion or exercise of the Common Stock Equivalents then outstanding; (C) upon
the expiration of any rights or conversion or exercise under any unexercised Common Stock
Equivalents, each Conversion Rate computed upon the original issuance thereof (or upon the
occurrence of a record date with respeot thereto), and any subsequert adiustments based thereon,
shall, upon such expiretion, be recomputed as if the only additiona! shares of Common Stock
issued were the shaves of such stock, if any, actually issued upon the conversion or exercise of
such Commen Stock Equivalents; and (D) in the case of Coummon Stock Bquivalepts which
expite by their terma not more than sixty (60) days after the date of issnance thereof, no
adjustment in any Conversion Rate shall be made vntil the expiration or exercise of all such
Cormnon Stock Equivalents, whereupon such adjustments shall be made in the maouer provided

in clause (C) above.

(¢}  Adiustment of Series A Conversion Rate, Series B Conversion Rate, Series C

Conversion Rate and Series D Conversion Rate for Diluting Jssues. The Séties A Conversion
Rate, the Series B Conversion Rate, the Series C Conversion Rate and the Series D Conversion
Rate shall be subject to the following adjustment, in addition to those set forth above. Except as
otherwise provided in this subparagraph (e), in the event the Corporation sells or issues any
Common Stock or Common Stock Equivalents at a per share consideration (as defined below)
less than the applicable Conversion Price for a series of Preferred Stock, then the Conversion
Rate and Conversion Price then in effect shall be adjusted as provided in subparagraphs (i), (i)
and (jii) hereof. For the purposes of the foregoing, the per share consideration with respect to the
sale or issuance of Common Stock shall be the price per share received by the Corporation, pror
to_the payment of any expenses, commissions, discounts and other applicable costs. With respect

to the sale or issuance of Common Stock Equivalents which are convertible into or exchangeable
for Common Stock without further consideration, the per share consideration shall be determined
by dividing the maximum number of shares of Common Stock issuable with respect to such
Common Stock Equivalents (as set forth in the fnstniment relating thereto without regard fo any
provisions confained thorein for subsequent adjustment of such numbez) into the aggregate
consideration received by the Corporation upon the sale or issuance of such Common Stock
Equivalents, With respect to the issuance of other Common Stock Bquivalents, the per share
consideration shall be determined by dividing the maximum number of shares of Common Stock
issnable with respect to such Common Stock Equivalents info the total aggregate consideration
received by the Corporation upon the salo or issuance of such Common Stock Equivalents plus
the minimum aggregate amount of additional consideration receivable by the Corporation upon
the conversion or exercise of such Common Stock Equivalents. The issuance of Commeon Stock
or Common Stock Bquivalents for no consideration shall be deemed to be an jssuance at a per
share consideration of $.00. In connection with the sale or issuance of Coramon Stock and/or
Commos Stock Equivalents for non-cash consideration, the fair market value of such
consideration shall be determined by the Board of Directoss of the Corporation.

As used herein, "Additional Shares of Common Stock” shajl mean either shares of
Cormmon Stock issued subsequent to the Original Issue Date or, with respect to the issuagce of
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Conmmon Stock Equivalents, the maximum number of shares of Common Stock issuable in
exchange for, upon conversion of, or upon exercise of such Common Stock Equivalents issued

subsequent to the Original Jssue Date.

The Conversion Prices and the Conversion Rates shall be determined and adjusied once
only with respect to any single offering of the Corporation’s securities for financing purposes,
provided that all closings with respect to any such offering ocour within a period of no more than
120 days and, provided further, that an appropriate adjustment shall be made for the benefit of
any holder of Series Preferred Stock who converls Series Preferred Stock into Comynon Stock

during such 120 day period. '

()  Upon cach issuance of Additional Shares of Common Stock for a per
share consideration less than the Series A Conversion Price, Series B Couversion Price,
Series C Conversion Price or Series I» Conversion Price, as the case may be, in effect on
the date of such issuarce, the Conversion Rate of such series of Preferred Stock in effect
on such date will be adjusted by dividing it by a fraction:

(x)  the numerator of which shall be the sum of (2) the total outstanding
chares of Common Stock immediately prior to the issnance of such Addjtional Shares of
Common Stock plus the total shares of Conumon Stock issuable upon conversion of
convertible securities and exercise of outstanding options and warrants, plus (b) the
mumber of shares of Common Stock which the aggregate gross consideration received by
the Corperation for the total number of such Additional Shares of Common Stock so
issued would purchase at the Conversion Price for such serics of Preferred Stock; which
is in effect immediately prior to such issuance; and '

(y)  the denominator of which shall be the total outstanding shares of

Conmnon Stock imrediately after the issuance of such Additional Shares of Common

Stock plus the total shares of Common Stock issuzble upon conversion of convertible
secirities and exercise of outstanding options and warranis.

@)  Upon each issuance of Common Stock Equivalents exchangeable without
further consideration into Common Stock for a per share consideration less than the
Series A Cogversion Price, Series B Conversion Price, Series C Comversion Price or
Series D Conversion Price in effect on the date of such issuance, the Conversion Rate of
such series of Proferred Stock in effect on such date will be adjusted as in sibparagraph
(i) ebove on the basis that the related Additional Shares of Common Stock are to be
treated as having been issued on the date of issuance of the Clommon Stock Equivalents,
and the aggregate consideration received by the Corporation for such Common Stock
Equivalents shall be deemed to have been received for such Additional Shares of

Commeon Stock.

(iii) Upon each issuance of Common Stock Equivalents other than those
described in subparagraph (if) above, for a per share copsideration less than the respective
Conversion Price in effect on the date of such issuance, the Convession Rate of such
serics of Preferred Stock in effect on such date will be adjusted as in subparagraph (i)
above on the basis that the related Additional Shares of Common Stock are to be treated
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ag having been issued on the date of issuance of such Cormmon Stock Equivalents, and
the aggregate copsideration received and the minimum amount receivable by the
Corporation on conversion or exercise of such Common Stock Equivalents shall be
Jeemed to heve been received for such Additional Shares.

(iv) Onceany Additional Shares of Common Stock have been treated as
having been jssued for the purpose of this subparagraph 4(¢), they shall be treated as
{ssued and outstanding shares of Common Stock whenever any subsequent caleulations
must be made pursuant hersto; provided that on the expiration of any options, warrants or
rights to purchasc Additional Shares of Common Stock or the termination of any tights to
convert or exchange for Additional Shares of Cororaon Stock on account of which an
adjustment in a Conversion Rate has been made previously pursuant to this subparagraph
4(e), such Conversion Rate shall forthwith be readjusted to such Conversion Rate as
would have been obtained had the adjustment made opon the issuance of such options,
werrants, rights, or convertible or exchangeable securitics been made upon the basis of
the issuance of only the number of shares of Commen Stock actually issued upon the
excrcise of such options, warranis of rights, or upon the conversion or exchange of such

securitios.

(v) -  The foregoing notwithstanding, no adjustment of the Conversion Rates or
Conversion Prices shall bemadeas a result of the issuance of:

{a} an aggregate amount of not more than 4,952,667 (as adjusted for
any stock dividends, stock splits, recapitalizations, consolidations or the like)
shares of Common Stock (ot any options, warrants or rights to purchase such
shares of Common Stock) issued or issuable to employees, officers, directors or
consultants of the Corporation with the approval of the Board of Directors of the
Corporation pursuant o any stock option plam, stock incentive or purchase plan or
agreement approved by the Board of Directors of the Corporation;

®) any shares of Common Stock pursuant to which any Cooversion
Rate or Conversion Price is adjusted under subparagraphs (¢) or (d) of this
Paragraph 4 )

(©) any shares of Common Stock issued pursuant to the exchange,
conversion, or exercise of any Common Stock Bquivalents according to theixr
terms which have previously been incorporated into computations hereunder on
the date when such Common Stock Equivalents were issued;

(&)  amy shares of Comnmon Stock issued upon conversion of the Series
Preferred Stock;

(=) securities issued solely in consideration for the acquisition
(whether by merger or otherwise) by the Corporation for all or substantially all of
the capital stock or assets of any other entity or business organization, o1
securities issued solely in consideration for the grant by or to the Corporation of
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marketing rights, distribution rights, license rights or similar rights granted by or
to the Corporation in consideration of the exchange of proprietary technology,
whether of the Corporation or any other entity, provided the issuance of such
secuities is approved by a majority of the members of the Board of Directors;

3] shaxes of Common Stock issued or issuable fo equipment leasing
companies in cormection with any equipment leasing arrangement to which the
Corporation is a party or {o au entity in conmection with any leasing amangement
in which the Corporation rents or leases real property; of

(&) shares of Common Stock issued or issuable to banks and other
financial jnstitutions in connection with any financing arrangements to which the
Corporation is a party which bave been approved by a majority of the members of
the Board of Directors.

(H  NoAdjustment. No adjustment in 2 Conversion Rate or Couversion Price need be
made if such adjustment would result in a change in the Conversion Price of less than 5.01. Any
adjustment of Jess than $.01 which is ot made shall be carried forward and shell be made at the
time of and together with any subsequent adjustment which, on-a curgulative basis, amounts to
an adjustment of $.01 or more in 2 Conversion Price.

(g  Certificate as to Adjustments. Upon the occusrence of each. adjustment or
readjustment of a Conversion Rate pursuant to this Paragraph 4, the Corporation at its expense
shall promptly compute such adjustment or roadjustment in accordance with the terms hereof and
prepare and fumish to each holder of Series Preferred Stock a certificate setting forth such
adjustment or readjustment and showing in detail the facts upon which such adjustment ot
readjustment is based. The Corporation shall, upon the written request at any time of any holder
of Series Preferred Stock, furnish or cause to be farnished to soch holder a like certificats setting
forth (i) such adjustments and readjustments, (ii) the applicable Conversion Rate at the time m
effect, and (iii) the number of shares of Common Stock and the amount, if any, of other property
which at the time would be received upon the conversion of such series of Preforred Stock.

(h)  Notices of Record Date. In the event of any taking by the Corporation of a record
of the holders of any class of securities for the purpose of (i) determining the kolders thereof wheo
are entitled 1o receive any dividend (other than a cash dividend) or other distribution, any
Common Stock Bquivalents or any right to subscribe for, purchase or otherwise acquire any
shares of stock of any class or any other secnrities or property, or to receive any other right, (i)
effecting any reclassification or recapitalization of its sharcs of Common Stock outstanding
involving a change in the shares of Common Stock, or (jii) merging or consolidating with or into
any other corporation, or selling, leasing or conveying all or substantially all its property or
business, or liquidating, dissolving or winding up, the Corporation shall mail to each holder of
Series Preferred Stock at least twenty (20) days prior to the date specified therein, a notice
specifying the date on which any such record is to be taken for the purpose of such dividend,
distobution, right, reclassification, recapitalization, consolidation, sale, lease, conVEyance,
liquidation, dissolution or winding up, and the smownt and character of such dividend,
distribution, right, reclassification, recapitalization, consolidation, sale, leage, conveyance,

12

PATENT
REEL: 025859 FRAME: 0906



liquidation, dissolution or winding up. Failire 1o give such notice shall not in my way affect the
legality of such transaction.

() Reservation of Stock Issuance Upon Conversion. The Corporation shall at all

times reserve and keep available, free from preemptive rights, out of its anthorized but inissued
shares of Common Stock, solely for the purpose of effecting the conversion of the shares of
Series Preforred Stock, such nummnber of its shares of Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding shares of Series Preferred Stock. If at any
time the number of authorized but unissucd shares of Common Stock shall not be sufficient to
effect the conversion of all the then outstanding shares of Series Preferred Stock the Corporation
will take stch corporate action as may, in the opinion of its counsel, be necessary 1o increase its
authorized but unissued shares of Commeon Stock to such number of shares as shall be sufficient

for such purpose.

(i Notices. Any notice required by the provisions of this Paragraph 4 fobe given to
the holders of shares of Series Preferred Stock shall be decmed given upon personal delivery; on
{he fifth (5th) business day following mailing by United States Mail, postage prepaid, by
registered or certified mail; ‘on the second (2nd) business day following delivery to a covrier
service such as DHL or Federal Express; or upon electronic acknowledgement of receipt if sent
by fax, in each case to the address and/or fax number of each holder of record as it appears on
the books of the Corporation. ‘

()  No Reissnance of Serfes Preferred Stock. No share ox shares of Series Preferred
Stock acquired by the Corporation by reason of redemption, purchase, conversion or otherwise

shall be reissued, and all such shares shall be cancelled, retired and eliminated from the shares
which the Corporation shall be authorized to issue.

o) Validity of Shares. The Corporation agrees thet it will from time to time take all
such actions as may be required to assure thet all shares of Common Stock which may be issued
upon conversion of any Series Preferred Stock will, upon fssuance, be legally and validly issued,
fally paid and nonassessable and free from all taxes, licns and charges with respect to the issue
thereof.

(m) Taxes. The Corporation will pay all taxes and other povermmental charges that
may be imposed in respect of the issue or delivery of shares of Common Stock upon conversion
of the Series Preferred Stock.

(M)  Good Faith. If any event ocours as to which in the reasonable opinion of the
Board of the Corporation, in good faith, the other provisions of this Paragraph 4 are not strictly
applicable but the lack of any adjustment in the Conversion Prices would not in the opinion of
the Board fairly protect the conversion rights of the holders of the Series Preferred Stock in
accordance with the basic intent and prineiples of such provisions, or if strictly applicable would
not fairly protect the conversion nghts of the holders of the Series Preferred Stock in accordance
with the basic intent and principles of such provisiens, then the Bosard of the Corporation shall
appoint a firm of independent certified public accountants (which mey be the regular anditors of
the Corporation) of recognized national standing, which shall give their opinion npon the
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o,

adjustment, if any, to the respective Conversion Prices, on a basis consistent with the basic intent
and principles of this Paragraph 4, necessary to preserve, without dilution, the exercise rights of
all the registered bolders of the Series Preferred Stock. Upon receipt of such opmion, the Board
shall forthwith make the adjustments described therein.

5. Yoting Rights, Except as otherwise required by law or this Restated Certificate of
Incorporation, each share of (i) Cormmon Stock issued and outstanding shall have one (1) vote
per share; (if) Series A Preferred Stock issued and outstandiug shall bave the number of votes
cquel to ten (10) times the number of shares of Comrmon Stock into which such sharc of Series A
Proferred Stock could be converted on the record date for the vote or consent of stockhalders;
(iil) Series B Preferred Stock issued and outstanding shall have the number of votes equal to the
aumber of shares of Common Stock into which such share of Series B Preferred Stock could be
couvertad on the record date for the vote or consent of stockholders; (iv) Series C Preferred
Stock jssued and outstanding shall have the number of votes equal to ten (10) times the number
of shares of Common Stock info which such share of Series C Preferred Stock could be
converted on the record date for the vote or consent of stockholders; and (v) Series D Preferred
Stock issued and outstanding shall have the number of votes equal to the mumber of shares of
Common Stock ‘into which such share of Series D Preferred Stock could be converted on fthe
record date for the vote or consent of stockholders. The holder of each share of Series Preferred
Stock shall be entitled to notice of any stockholders’ meeting in accordance with the by-laws of
the Corporation. The holders of Series Preferred Stock shall vote together with holders of the
Common Steck upon all matters submitted 1o a vole of stockholders, except as otherwise
required by law or this Restated Certificate of Incorporation:

6. Covepants.

(3) In addition to any other rights provided by law, at any fime when shares of any
series of Preferred Stock are outstanding, except where the vote or written consent of the holders
of a greater number of shares of the Corporation is required by this Certificate of Incorporation,
withoeut fhe written consent of the holders of shares of Preferred Stock representing at least sixty
percent (60%) of the voting power of the then outstanding shares of Preferred Stock, given in
writing ot by vote at a meeting, copsenting or voting (as the case may be) a5 a separate class or,
if such amendment would enly matenally adversely affect any of the rights, preferences,
privileges of or limitations provided herein of a series of Preferred Stock, without the vote or
written consent of the holders of at least sixty percent (60%) of the then ouistanding shares of
such series of Preferred Stock, given in writing or by voie ala meeting, consenting or voting (as
the case may be) as a separate series, (he Corporation will not amend, alter or repeal any
provision of, or add any provision to, ihis Restated Cerfificate of Incorporation (including any
amendment, alteration or repeal of this Restated Centificate of Incorporation effected by
operation of law or through a merger or consolidation) or by-laws if such action would
materially adversely affect any of the preferences, rights, privileges or powers of, or the
resirictions provided for the benetit of, the Preferred Stock or any series thereol.

(o)  Solong as any Series Preferred Stock shall be outstanding, the Corporation shall

not without first obtaining the affirmative vote or written consent of the helders of eighty-five
percent (85%) of such outstanding shares of Series Preferred Stock, except clause (vii} below
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which shall requife the affirmative vote or written consent of two-thirds (2/3) of outstanding
shares of Series Preferred Stock, voting as a single class (provided that, notwithstanding
paragraph 5 of this Asticle Fowrth, each holder of Series Preferred Stock shall have one (1) vote

perx share):

- ) Tncrease or decrease the number of shares of Series A Preferred Stock,
Series B Proferred Stock, Series C Preferred Stock or Seres D Preferred Stock authorized

hereby;

(i)  Authorize or issuc shares of any class or series of stock having any
dividend or distribution rights superior to or on a parity with the Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock or Series D Preferced Stock or
authorize or issue shares of stock of any class or any bonds, debentures, notes or other
obligations convertible into or exchangeable for, or having option rights to purchase, any
shares of stock of the Corporation having any rights, preferences or privileges superior to
or on 2 parity with the Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock or Series D Preferved Stock;

Gif) Reclassify any outstanding shares into shares having any dividend or
distribution rights superior to or on & parity with the Series A Proforred Stock, Series B
Preferred Stock, Series C Preferred Stock or Series D Preferred Stock;

(iv)  Repurchase, acquire or retire any shates of Series Preferred Stock or
Junior Shares, except from empleyees, directors or consultants of this Corporation apon
termination pursuant to terms of agreements entered into with such persons approved by
the Board of Directors of the Corporation and providing for vepurchase of such shares at
cost;

(v) Undertake or effect any liquidation of the Corporation or any
consolidation or merger of the Corporation with or into another corporation or the sale,
transfer or conveyance of all or substantially all of the assets of the Corporation to
another persom. of persons in any transaction or series of transactions, if the stockholders
of this Corporation hold less than 59% of the outstanding voting cquity securities of the
SUCCesSOr or Surviving corporation in such merger, consolidatron, sale or conveyance of
assets; provided, however, that the above-referenced consent of holders of Series
Preferred Stock shall not be required under this subparagreph (v) if any of such
transactions results in holders of Series Prefarred Stock receiving consideration in the
form of cash or publicly traded and readily marketable securities equal fo or greater than
the Series Lignidation Amount of each share of Serics Preferred Stock held by such
holders, plus all accrued but unpaid dividends thereon, and provided further that, in each
gase, such trausaction does not involve CuraGen or any affiliates;

(vi)  Create any subsidiary that is not a wholly-owned subsidiary, sell or
otherwise dispose of any shares of capital stock of any corporation, at least 50% of the
outstanding equity securities of which are owned directly or indirectly by the Corporation
or by one or more sibsidiaries, except to the Corporation or another subsidiary, or permit
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. any subsidiary to issue, sell or otherwise dispose of any shares cf its capitel stock or the
capital stock of any subsidiary except to the Corporation or another subsidiary; or

(vii) Issue or coramit 1o jssue to any one party (except prsuant to clauses
6(c)(i) and 6{c)(ii} below), in a single transaction or series of related transactions, more
tham 3,073,611 shares of Common Stock or any securities convertible into (except for
shares of Common Stock issusble npon conversion of the Series A Preferred Stock,
Series B Prefemed Stock, Series C Preferred Stock or Seres D Preferred Stock), or
options, warrants, or tights to purchase, such shares of Commou Stock (as adjusted for
any stock dividends, stock gplits, recapitalizations, consolidations or the like).

(©  The Corporation shall not without first obtaining the affirmative vote or
written consent of the holders of a majority of the then ontstanding shares of each series of the
Corporation’s preferred stock, voting as & single class:

Q) Issue or commit to issue more than 4,952,667 shares of Common
Stock or any options, warranls or rights to purchase such shares of Common Stock (as
adjusted for any stock dividends, stock splits, recapitalizations, consolidations or the like)
to employees, officers, directors or consultants of the Cotporation pursuant to any stock
option plan, stock incenfive or purchase plan or agresment;

(i)  Issue or commit to issue to CuraGen Corporation in the aggregate
more than 3,073,611 shares of Copmmon Stock or any seenrities convertible into (except
for shares of Common Stock issuable upon conversion of the Scries A Prefexred Stock,
Series B Preferred Stock, Series C Preferred Stock or Scries D Preferred Stock), or
options, warrants, or rights to purchase, such shares of Common Stock (as adjusted for
any stock dividends, stock splits, recapitalizations, consolidations or the tike);

(ifi) Reclassify any outstanding shares into shares having any rights,
preferences or privileges superior t© the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock ox Series D Preferred Stock; or

(v} Amend Article ITf of this Restated Certificate of Incorporation.

FIFTH: Subject to the provisions of Article FOURTH, Paragraph 6 hereof, the
Board of Directors is expressly empowered to adopt, amend or répeal the by-laws of the
Corporation. Any adoption, amendwment or repeal of the by-laws of the Corporation by the Board
of Directors shall require the approval of a majority of the total mumber of authorized directors
(whether or not there exist any vacancies in previously authorized directorships at the time any
resolution providing for adoption, amendment or repeal is presented to the Board). The
stockholders shall also have power to adopt, amend or repeal the by-laws of the Corporation. In :
addition to any vote of the holders of any class or serics of stock of this Corporation required by
law or by this Restated Certificate of Incorporation, the effirmative vote of the holders of at least :
two-thirds (2/3%) of the voting power of all of the then outstanding shares of the capital stock of
the Corporation entitled to vote generally in the election of directors, voting together as a single
class, shall be required to adopt, amend or repeal any provisions of the by-laws of the
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Corporation with respect to the indemnity of the directors, officers, employeea or agents of the
Corporation or any provisions with respest to the percentage vole required to amend the by-laws,

SIXTH: The following provisions are inserted for the management of the business
and the conduct of the affairs of the Corporation, and for further definition, limitation and
regulations of the powers of the Corporation and of its directars and stockholders:

A The business and affairs of the Corporation shalt be managed by or under
the direction of the Board of Directors. In addition to the powers and authority expressly
conferred upon them by statute or by this Restated Certificate of Incorpovation or the by-
1aws of the Corporation, the directors are hereby empowered to exercise all such powexrs
and do all such acts and things as may be exercised or done by the Corporation.

B.  The directors of the Cotporation need not be elected by written ballot
unless the by-laws so provide.

C. The books of the Corporation may be kept at such place within or without
the State of Delaware as the by-laws of the Corporation may provide or as may be
designated from time to time by the Board of Directors of the Corporation.

SEVENTH: No director of this Corporation shall be personally liable to the
Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director
except to the oxtent that exemption from Hability or Iimitation thereof is not permitted under the
General Corporation Law of the State of Delaware as in effect at the time such liability or
limitation thereof is determined. No amendment, modification or repeal of this Article shall
apply to or have any effect on the Hability or allcged liability of any director of the Corporation
for or with respect to any acts or omissions of such director occusring prior to such ammendment,
modification ot zepeal. I the General Corporation Law of the State of Delaware is amended after
approval by the stockholders of flds Article to authorize corporate action further eliminating or
Emiting the personal liability of directors, then the liability of a director of the Corporaticn shail
be eliminated or Hmited to the fullest extent permitied by the General Corporation Law of the
State of Delaware, as so amended.

EIGHTH: The Corporation shall, to the fullest extent permitted by Section 145 of the
General Corporation Law of the State of Delaware, as the sume may be rmended and
supplemented from time to tme, indemnify and advance expenses to (i} its directors and officers,
and (1) any person who at the request of the Corporation is oF Was gerving as a director, officer,
employee or agent of another corporation, partaership, joint venture, trust or other epterprise,
from and against any and all of the expenses, fishilities, or other matters referred to in of covered
by such section as amended or supplemented (ot any successor), provided, however, that the
Corporation shall bo obligated to indemnify any director, officer or sach person in conmection
with a proceeding (or part thersof) initiated by such director, officer or such person only if such
proceeding (or part thereof) was anthorized by the Board of Directors of the Corporation. The
Corporation, by action of its Board of Directors, may provide indernification or advance
expenses to employees and agents of the Corporation or other persons only on such terms and
conditions and to the extent determined by the Board of Directors in its sole and absolute
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discretion, The indemnification provided for herein shall not be deemed exclusive of any other
rights to which those mdempifisd may be entitled under any By-Law, agreement, vote of
stockholders or disinterested directors or otherwise, both as to action in their official capacity
and as to action in another capacity while holding such office, and shall continuse as to a person
who has ceased to be a divector, officer, employec, or agent and shall inars to the benefit of the
heirs, exoeutors and administrators of such a person.

NINTH: Whengver a compromise Or arrangement is propos ed between this
Corporation and its creditors or any class of them and/or between this Corporation and its
stockholders or any class of them, any court of equitable jurisdiction within the State of
Delaware may, on the application in @ summary way of this Corporation or of any creditor or
stockholder thereof or on the application of any receiver or receivers appointed for this
Corporation under the provisions of Section 291 of the General Corporation Law of the State of
Delaware or on the application of trustees in dissolution or of any receiver ot receivers appointed
for this Corporation under the provisions of Section 279 of the Geperal Corporation Law of the
State of Delaware, order a meeting of the creditors or class of creditozs, and/or of the
stockholders or class of stockholders of this Corporation, a5 the case may be, to be summoned in
such manner as the said court directs. If a'majority in number representing three-fourths (3/4) in
value of the creditors or class of creditors, and/or of the stockholders or class of stockholders of . -
this Corporation, as the case may be, agree fo any compromise or arrangement and to any '
reorganization of this Corporation as copsequence of such compromise or arrangement, such
compromise or arrangement and such reorganization shall, if sanctioned by the court to which.
such application has been made, be binding om alt the creditors or class of creditors, and/or on all
the stockholders or class of stockholders, of this Corporation, as the case may be, and also on this
Corporation,

TENTH: From time to time any of the provisions of this Restated Cegtificate of
Incorporation may be amended, altered, changed or repealed, and other provisions authorized by
the laws of the State of Delaware at the time in force mey be added or inserted in the manmer and
at the time prescribed by said laws, and all rights at any time conferred upon the stockholdess of
the Corperation by this Restated Certificate of Incorporation are granted subject to the provisions
of this Article.
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IN WITNESS WHEREOF, this Restated Certificate of Incorporation which
restates and integrates and further amends tho provisions of the Restated Certificate of
Tncorporation of this Corporation, and which has been duly adopted in accordance with
Sections 242 and 245 of the Delaware General Corporation Law, has been executed by its
dufy authorized officer this [F7day of Serenern , 2003.

454 CORPORATION

By: MA/Q',M/

Richard F. Begley, Pr_{b:y
President and Chief Executive Officer
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