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The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS5 A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "CORREGIDOR
THERAPEUTICS, INC.", CHANGING ITS NAME FROM "CORREGIDOR
THERAPEUTICS, INC." TO V"CIVITAS THERAPEUTICS, INC.", FILED IN
THIS OFFICE ON THE SEVENTH DAY OF JANUARY, A.D. 2011, AT 11:32

O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
KENT COUNTY RECORDER OF DEEDS.

SN SO

Jeffrey W. Bullock, Secretsty of State

AUTHEN TION: B478251

4699984 8100

110022208

You may verify this certificate online
at cor% delaw{re gov/authver. shtml

DATE: 01-07-11
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CERTIFICATE OF AMENDMENT OF THE
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
CORREGIDOR THERAPEUTICS, INC,

CORREGIDOR THERAPEUTICS, INC., a corporation organized and existing under and by

virtue of the General Corporation Law of the State of Delaware (the “DGCL”), does hereby
certify:

FIRST:  The name of the corporation is Corregidor Therapeutics, Inc. (the
“Corporation”) and the date of filing the original Certificate of Incorporation of this Corporation
with the Secretary of State of the State of Delaware was June 17, 2009,

SECOND: That the Certificate of Incorporation to the Corporation was amended on

February 24, 2010, and was further amended and restated on December 22, 2010 (the “Restated
Certificate of Incorporation™).

THIRD:  The Board of Directors of the Company, acting in accordance with the

provisions of Sections 141 and 242 of the DGCL, adopted resolutions amending its Restated
Certificate of Incorporation as follows:

1. Article First of the Restated Certificate of Incorporation of the Company is hereby
amended to read in full as follows:

*The name of the corporation is Civitas Therapeutics, Inc.”

FourTH: Thereafter, pursuant to a resolution by the Board of Directars, this
Certificate of Amendment of Amended and Restated Certificate of Incorporation was been
adopted in accordance with Section 242 of the DGCL,.

IN WITNESS WHEREOF, CORREGIDOR THERAPEUTICS, INC. has caused this Certificate
of Amendment of the Amended and Restated Certificate of Incorporation to be signed by its
President and Chief Executive Officer this 7th day of January, 2011.

CORREGIDOR THERAPEUTICS, INC.

By: /s/_Glenn Batchelder
GLENN BATCHELDER
President and Chief Executive Officer

State of Delaware
Secre of State
Division of Corporations
Delivered 11:41 AM 01/07/2011
FILED 11:32 AM 01/07/2011
SRV 110022209 - 4699984 FILE
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PAGE 1

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY TBE ATTACHED IS A TRUE AND CORRECT
copy OF THE RESTATED CERTIFICATE OF "CORREGIDOR THERAPEUTICS,
TNC. ", FILED IN TRIS OFFICE ON THE TWENTY-SECOND DAY OF
DECEMBER, A.D. 2010, AT 5:43 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TC THE

KENT COUNTY RECORDER OF DEEDS.

NSO

Jeffrey W. gullock, Secratary of State

4698984 8100 AUTHEN {EJTION: 8449689

101225633

DATE: 12-22-10

you may verify +his certificats online
at ccrp.delaware.gov/authver.s .
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State of Dslawaré
. Semta? of State
pivision ©.

) Coxégorations
pelivered 05:58 12/22/2010
FILED 05:43 PX 12/22/2010

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION OF
CORREGIDOR THERAPEUTICS, INC.

(Pursuant to Gections 242 and 245 of the
General Corporation Law of the Staie of Delaware)

Corregidor Therapeutics, Inc., 2 corporation organized and existing under and by

virtue of the provisions of the General Corporation Law of the State of Delaware (the “General
Corporation Law™),

pOES HEREBY CERTIFY:

1. That the name of this corporation is Corregidor Therapeutics, InC. that
this corporation was originally incorporated pursuant to the General Corporation Lew on June
17, 2009 under the name of Corregidor Therapeutics Inc, and that the Certificate of Incorporation
of this corporation was amended on February 24, 2010.

2. That the Board of Directors duly adopted cesolutions proposing 10 amend
and restate the Ceriificate of Incorporation of this corporation, declaring said amendment and
restatement to be advisable and in the best interests of this corporation and its stockholders, and
authorizing the approptiate officers of this gorporation to solicit the consent of the stockhotders

therefor, which resolution setting forth the proposed amendment and restatement 18 88 follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended
and restated in its entirety to read as follows:
FIRST: The name of this corporation is Cotregidor T herapeutics, 1nC., {the
“Corporation”).

SECOND: The address of the registered office of the Corporation in the State of
Delaware is 32 W. Loockerman Streel, Suite 201, in the City of Dover, County of Kent, 19904.
The name of iis registered agent at such address is Registered Agent golutions, inc.

THIRD: The nature of the business oF purposes 10 be conducted of promoted is
to engage in any lawful act or AcLVity for which corporations may be organized under the

General Corporation Law.

FOURTH: Effective upon the filing of this Amended and Restated Certificate of
Incorporation (the «Effective Time™), 8 3.526945-for-1 stock split of the Corporation’s common
stock shall become effective, pursuant 10 which each share of common stock outstanding and
held of record by each stockholder of the Corporation (including treasury shares) immediately
prior 1o the Effective Time ghall be reclassified and sub-divided into 3,526945 sheres of common
stock automatically and without any action by the holder thereof upon {he Bffective Time and
shall represent 3.526045 shares of common stock from and shter the Effective Time. No
fractional shares of common stock shall be issued as o result of such reclassification and sub-
division. In liew of any fractional shares 10 which the stockholder would otherwise be entitled,
the Corporation shall pay cash equal 10 such fraction multiplied by the then fair market value of

the common stock as determined by the Board of Directors of the Corporation.
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The total number of shares of all classes of stock which the Corporation shell have
suthotity to issue is (D) 37,000,000 sheres of Common Stock, $0.001 par value per share

(*Common Stock™), and (i) 23 529,412 shares of Preferred Stock, $0.001 par value per share
(“Preferred Stock™).

The following is 8 gatement of the designations and the powers, privileges and rights,
and the quelifications, |imitations or restrictions thereof in respect of each class of capital stock
of the Corporation.

A. COMMON STOCK

i, General. The voting, dividend and ligquidation rights of the holders of the
Common Stock are subject to and qualified by the rights, powers and preferences of the holders

. of the Preferred Stock set forth herein.

2. Voting. The holders of the Common Stock are entitled to one vote for
each share of Common Stock held at all meetings of stockholders (end written actions in liew of
meetings): provided, however, that, except 88 otherwise required by law, holders of Common
Stock, as such, shall not be entitled to vote on By amendment to the Certificate of incorporation
{hat relates solely to the terms of one or mere outstanding series of Preferred Stock if the holders
of such affected series are entitled, either separately of together with the holders of one or Mo
other such series, to vote thereon pursuant to the Certificats of Incorporation Of pursuant 10 the
General Corporation Law. There shall be no cumulative voting. The number of authorized
shares of Common Stock may be increased or decreased (but not below the number of shares
thereof then outstanding) by (in addition 10 any vote of the holders of oné oOf more series of
preferred Stock thet may be required by the terms of the Centificate of Incorporation) the
affirmative voi¢ of the holders of shares of capital stock of the Corporation representing &
majority of the VOies represented by gll outstanding shares of capital stock of the Corporation

entitled to vote, irrespective of the provisions of Section 242(b)2) of the General Corporation
Law.

B.  PREFERRED STOCK

23,529,412 shares of the suthorized and unissued Preferred Stock of the Corporation are
hereby designated “Series A Preferred Stock” with the following rights, preferences, pOWers,
privileges and restrictions, qualifications and limitations. Unless otherwise indicated, references
to “Sections” of s«gubsections” in this Pant B of this Article Fourth refer to sections and
subsections of Part B of this Article Fourth.

1. Dividends. From and after the date of the 1gsuance of any shares of Serics
A Preferred Stock, dividends at the rate per annum of $0.08 per share shall accrue on such shares
of Series A Preferred Stock {subject to appropriate adjustment in the event of any stock dividend,
stock split, combination or other similar recepitalization with respect 1o the Geries A Preferred
Stock) (the “Accruing Dividends™). Accruing Dividends shatl acorue from day 0 day, whether
or not deslared, and shall be cumulative; proyided howevet. that except as sel forth in the
following sentence of this Section 1 of in Subsection 2.1 and Section 6, such Aceruing Dividends
shall be payable only when, &S, and if declared by the Board of Directors and the Corporaion

- ghall be under no obligation to pay such Accruing Dividends. The Corporation shall not declave,

2
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pay or set aside any dividends 0B shares of any other class of series of capital stock of the
Corporation {other than dividends on shares of Common Stock payable in shares of Common
Stock) unless (in addition to the obaining of any cOnsents required elsewhere in the Certificate
of Incorporation) the holders of the Series A Preferred Stock then outstanding shall first receive,
or simultaneously receive, a dividend on each outstanding share of Series A Preferred Stock in
an amount at least equal 1o the greaiet of (i) the amount of the aggregate Accruing Dividends
then accrued on such share of Series A Proferred Stock and not prcviously paid and (i) (A) in the
case of a dividend on Common Stock or any class or series thet is convertible into Common
Stock, that dividend per ghare of Series A Preferred Stock as would equal the product of (1) the
dividend payable on each share of such class or series determined, if applicable, as if ait shares
of such class of series had been converted into Common Stack and (2) the number of shares of
Common Stock issuable upon conversion of a shate of Series A Preferred Stock, in each case
cafculated on the record date for determination of holders entitled to receive such dividend or (B)
inthe case of a dividend on any class or series that is not convertible into Common Stock, at &
rate per share of Geries A Preferred Stock determined by (1) dividing the amount of the dividend
payable on each share of such class or series of capital stock by the original issuance price of
such class or series of capital stock (subject to appropriate adjustment in the event of any stock
dividend, stock split, combination or other similar recapitalization with respect to such class of
series) and (2) multiplying such fraction by an amount equal fo the Series A Original Issue Price
{as defined below); provided that, if the Corporation declares, pays of sefs aside, on the same
date, 2 dividend on shares of more than one class O series of capital stock of the Corporation, (he
dividend payable to the holdess of Series A Preferred Stock pursuant 10 this Sestion 1 shall be
calculated based upon the dividend on the class of series of capital stock thet would result in the
highest Series A Preferred Stogk gividend. The “Series A Original lssue Price” shall mean
$1.00 per share, subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other gimilar recapitalization with respect to the Series A Preferred Stock,

2. Li
and Asset Sales,

2.1 Payments {0 Holders of Serigs A Preferred Stock. In the event of
any voluntery of involuntary liquidation, dissolution or winding up of the Corporation, the
holders of shares of Series A Preferred Stock then outstanding shall be entitled to be peid out of
the asscts of the Corporation available for distibution to its stockholders before any payment
shall be made to the holders of Common Stock by reason of their ownership thereof, an amount
per share equal to the greater of (i) the Series A Original lssue Price, plus any Accruing
Dividends accrued but unpaid thereon, whether or not “declared, together with any other
dividends declared but unpaid thereon, of (i) such amount per share Bs would have been
payable had all shares of Series A Preferred Stock been converted into Common Stock pursuant
to Section 4 immediately prior 10 such liguidation, dissolution or winding up {the amount
payable pursuant to this sentence 18 hereinafter referred 1o as fhe “Series A Liquidation
Amount”). If uponany such Hiquidation, dissolution or winding up of the Corporation, the asseis
of the Corporation available for distribution 1o its stockholders shall be insufficient to pey the
holders of shares of Geries A Preferred Stock the full amount 10 which they shall be entitied
under this Subsection 2.1, the holders of shares of Series A Preferred Stock shall share ratably in
any distribution of the esscts available for distribution in proportion 10 the respective amounts
which would otherwise be payable in respect of the shares held by them upon such distribution if
all amounts paysble on or with respect to such shares were paid in full.

3
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29  Payments 10 Holders of Common Stock. In the event of any
voluntary ot involuntaty liquidation, dissolution or winding up of the Corporation, afier the
payment of all preferential amounts required to be paid 10 ihe holders of shares of Series A
Preferred Stock, the remaining assets of the Corporation availeble for distribution to its

stockholders shall be distributed among the holders of shares of Common Stock, pro rata based
on the number of shares held by each such holder.

23 Deemed Ligquidation Events,

23.1, Definition. Each of the following events ghall be
considered 8 “Teemed Liquidation Event” unless the holders of at least sixty-six percent (66%)
of the outstanding shares of Series A Preferred Stock elect otherwise by written notice sent to the
Corporation at lenst five (5) days prior to the cifective date of any such ovent:

(a)  amergeror consolidation in which
@ the Corporation is 8 constituent party or

(iiy a subsidiary of the Corporation is a constituent

arty and the Corporation issues shares of its

capital stock pursuant 10 such merger oOF
consolidation,

except any such merget or consolidation involving the Corporation or 2 subsidiary in which the
shares of capital stock of the Corporation outstanding immediately prior to such merger of
consolidation continue 10 represent, o are converied into of exchanged for shares of capitel stock
that represent, immediately following such merger of consolidation, at Jeast 8 rogjority, by voting
power, of the capital stock of (1) the surviving or resulting corporation o (2) if the surviving or
resulting corporation i8 8 wholly owned subsidiary of another corporation immediately following
such merger of consolidation, the parent corporation of such surviving or resulting corporation
(mﬂm;g_thg, for the purpose of this Subsgstion 2.3, all shares of Common Stock issuable
upon exercise of Options (8s defined below) outstanding immedistely prior t0 such merger of
consolidation of upan conversion of Convertible Securities {as defined below) outstanding
immediately prior 10 such merger of consolidation shall be deemed to be outstanding
immediately prior 10 such merger of consolidation and, if applicable, converted or exchanged in
such merger of consolidation on the same terms ss the actusl outstanding shares of Common
Stock are converted or exchanged); or

by the sale, lease, iransfer, exclusive license or other
disposition, in & single transaction OT serics of related transactions, by the Corporation or &ny
subsidiary of the Corporation of all or substantially all the agsets of the Corporation and its
subsidiaries taken 8s @ whole, or the sale or disposition {whether by merger oF otherwise) of one
or more subsidiaries of the Corporation if substantially all of the assets of the Corporation and its
subsidiaries teken as 2 whole are held by such subsidiary or subsidiaries, except where such sale,
lease, transfer, exclusive license of other disposition is 10 8 wholly owned subsidiary of the
Corporation.

232 Effectinge Deemed Liguidation Bvent.

4
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(8) The Corporation shall not have the power 10 effecta
Deemed Liguidation Event referred 1o in Subsection 2.3, 1(a){i) unless the agreement or plan of
merger or consolidation for such fransaction (the “Merger Agreement”) provides that the
consideration payable 10 the stockholders of the Corporation shall be allocaied among the
holders of capital stock ofthe Corporation in accordance with Subsections 2.1 and 2.2.

{b)  Intheevent of 8 Deemed Liquidation Event referred
to in Subsection 2.3.1()(ii} or 23.1(b), if the Corporation does not effect a dissolution of the
Corporation under the General Corporation Law within 90 days sfter such Deemed Liguidation
Event, then (i) the Corporation shall send a written notice to each holder of Series A Preferred
Stock no later than the S0th day after the Deemed Liquidation Event advising such holders of
their right {and the requirements to be met fo secure such right) pursuant to the terms of the
following clause (i) to require the redemption of such shares of Series A Preferred Stock, and
{ii) if the holders of at jeast sixty-six percent (66%) of the then outstanding shares of Series A
Preferred Stock so request in @ writien instrument delivered to the Corporation not later than 120
days after such Deemed Liquidation Event, the Corporation shall use the consideration recetved
by the Corporation for such Deemed Liquidation Event (net of any retained lisbilities sssociated
with the assets sold or technology licensed, as determined in good faith by the Bosrd of Directors
of the Corporation), together with any other assets of the Corporation available for distribution to
its stockholders (the «Available Procesds”), to the extent legally available therefor, on the 150th
day after such Deemed Liguidation Event, to redeem all outstanding shares of Series A Preferred
Stock at & price per share equal to the Series A Liguidation Amount. Netwithstanding the
foregoing, in the event of a redemption pursuant 10 the preceding senténcs, if the Available
Proceeds are not sufficient 10 redeem all outstanding shares of Serics A Preferred Stock, the
Corporation shall redeem & pro rata portion of each holder’s shares of Series A Preferred Stock
1o the fullest extent of such Available Proceeds, pased on the respective amounts which would
otherwise be payable in respect of the shares to be redesmed if the Available Proceeds were
sufficient to redeem all such shates, and shall redoem the remaining shares 10 have been
redeemed 8s SoON 88 practicable after the Corporation has funds legally available therefor. The
provisions of Subsections 6.2 through 6.4 shall apply, with such necessary changes in the details
thereof 6s are necessitated by the context, 10 fhe redemption of the Series A Preferred Stock
pursuant to this Subsection 2.3.2(6). Prior 10 the distribution or redemption provided for in this
Subsection 2.3 2(b), the Corporation shall not expend or dissipate the consideration received Tor
such Deemed Liquidation Event, except to discharge expenses incurred in connection with such
Deemed Liguidation Event or n the ordinaty course of business.

233, Amount Decmed Paid or Distributed. The amount deemed
paid or distributed to the holders of capital stock of the Corporation upon any such merger,
consolidation, sale, transfer, exclusive license, other disposition or redemption shall be the cash
or the value of the propertys rights or securities paid or distributed to such holders by the
Corporation or the acquiring person, firm or other entity. The value of such property, rights or
securities shall be determined in good faith by the Board of Ditectors of the Corporation,

23.4. Allocation of Escrow. In the event of a Deemed
Liguidation Event pursuant to Subsection 2.3.1(a){), if auy portion of the consideration payeble
1o the stockholders of the Corporation is placed into escrow and/or is payable to the stockholders
of the Corporation subject 10 contingencies, the Merger Agrecment shall provide that (g) the
portion of such consideration that is not placed in escrow and not subject to any comingeﬁgies

5
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(the “Imitial Consideration”) shall be allocated among the holders of capital stock of the
Corporation in accordance with Subsections 2,1 and 2.2 as if the Initial Consideration were the
only consideration payable in connection with such Deemed Liquidation Bvent and {b) any
additional consideration which becomes payable to the stockholders of the Corporation upon
release from escrow or satisfaction of contingencies shall be allocated among the holders of
capital stock of the Corporation in accordance with Subsections 2.1 and 2.2 afler taking into
account the previous payment of the Tnitial Consideration as part of the same transaction.

3, Voting.

31 General. On any mafter presented to the stockholders of the
Corporation for their action or consideration at any meeting of stockholders of the Cotporation
(or by written consent of stockholders in liew of meeting), each holder of outstanding shares of
Serles A Preferred Stock shall be entitled to cast the number of votes equal to the number of
whole shares of Common Stock into which the shares of Seties A Preferred Stock held by such
holder are convertible as of the record date for determining stockholders entitled to vote on such
matter, Except as provided by law or by the other provisions of the Certificate of Incorporation,

holders of Series A Preferred Stock shall vote together with the holders of Common Stock as 2
single class.

32  Blection of Directors. The holders of record of the shares of Series
A Preferred Stock, exclusively and as a separate class, shall be entitled to elect three (3) directors
of the Corporation; provided, however that only the directors nominated pursuant to Section
1.2(a) and 1,2(b) of the Corporation’s Voting Agreement (dated s of the Series A Original Issue
Date) shali be deemed “Series A Directors™ hereunder. The holders of record of the shares of
Common Stock, exclusively and as & sepatate cless, shail be entitled 10 elect one (1) director of
the Corporztion, and the holders of record of the shares of Common Stock and of any other class
or series of voting stock (including the Series A Preferred Stock), voting together, shall be
entitled to elect the remaining directors of the Corporation. Any director elected as provided in
the preceding two sentences may be removed without cause by, and only by, the affirmative vote
of the holders of the shares of the class or series of capital stock entitled to eiect such director or
directors, given either at 8 special mesting of such stockholders duly calied for thet purpose oF
pursuent to 8 written consent of stockholders. If the holders of shares of Series A Preferred
Stock or Common Stock, &8 1he case may be, fail to elect 2 sufficient number of directors 1o fill
all directorships for which they are entitled to elect directors, voting exclusively and as & separate
class, pursuant {0 the first sentence of this Subsection 3.2, then any directorship not so filled shall
remain vecant until such time as the holders of the Series A Preferred Stock or Common Stock,
o5 the case may be, elect & person to fill such directorship by vote ot written consent in lieu of a
meeting; and 1o such directorship may be fitled by stockholders of the Corporation other then by
the stockholders of the Corporation that are entitled to elect a person to fill such directorship,
voting exclusively and as a separate class. At any meeting held for the purpose of electing 2
director, the presence in pexson of by proxy of the holders of a mejority of the outstanding sharcs
of the class or series entitled to elect such direcior shall constitute & quorum for the purpose of
electing such director. Except as otherwise provided in this Subsection 3.2, a vacancy in any
directorship filled by the nolders of any class or series shall be filled only by vote or written
consent in liew of a meeting of the holders of such class of geries or by any remaining divector of
directors elected by the nolders of such class or series pursuant 1o this Subsection 3.2. The rights
of the holders of the Seties A Prefersed Stock and the rights of the holders of the Common Stock

&
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under the first sentence of this Subsection 3.2 shall terminate on the first date following the
Series A Original Issue Date (as defined below) on which there are issved and outstanding less
than an aggregate of 3,000,000 shaves of Series A Preferred Stock (subject to appropriate
adjustment in the event of any stock dividend, stock split, combination or othet similar
recapitalization with respect 1o the Series A Preferred Stock).

33  Series A Preferred Stock Profectiv isions. At any time when
shares of Series A Preferred Stock are outstanding, the Corporation shall not, either directly or
indirectly by amendment, merger, consolidation or otherwise, do any of the following without (in
addition to any other vote required by law or the Certificate of Incorporation) the writien consent
or affinmative vote of the holders of at least sixty-six percent (66%) of the then outstanding
shares of Series A Preferred Stock, given in writing or by vote at 8 meeting, consenting or voting
{as the case may be) separately as a class:

3.3.1, liguidate, dissolve or wind-up the business and affairs of
the Corporation, effect any merger or consolidation or any other Deemed Liquidation Event, or
consent to any of the foregoing:

332, amend, alter or repeal any provision of the Certificate of
Incorporation or Rylaws of the Corporation, including any increase or decrease in the authorized
number of shares of Commaon Stock or Series A Preferred Stock;

13,3, create, or authorize the crestion of, or issue or obligate
itself to issue shares of, any additional class or series of capital stock unless the same ranks
junior to the Series A Preferred Stock with respect to the distribution of assets on the liquidation,
dissolution or winding up of the Corporation, the payment of dividends and rights of redemption,
or increass the amthorized mumber of shares of Series A Preferred Stock or increase the
authorized number of shares of any additional class or series of capital stock unless the same
ranks junior to the Series A Preferred Stock with respect to the distribution of assets on the

liquidation, dissolution or winding up of the Corporation, the payment of dividends and rights of
redemption;

3.3.4. (i) reclassify, alter or amend any existing security of the
Corporation that is pari passu with the Series A Preferred Stock in respest of the distribution of
assets on the liquidation, dissolution or winding up of the Corporation, the payment of dividends
or rights of redemption, if such reclassification, alieration or amendment would render such other
security senior to the Series A Preferred Stock in respect of any such right, preference or
privilege, or {ii) reclassify, alter or amend any existing secutity of the Corporation that is junior
to the Series A Preferred Stock in respect of the distribution of sssets on the liquidation,
dissolution or winding up of the Corporation, the payment of dividends or rights of redemption,
if such reclassification, alteration or amendment would render such other seourity senjor to or
pari passu with the Series A Preferred Stock in respect of any such right, preference or privilege;

3.3.5. purchase or redeem {or permit any subsidiary to purchase
or redeem) or pay or declare any dividend or meke any distribution on, aay shares of capital
stock of the Corporation other than (7} redemptions of or dividends or distributions on the
Series A Preferred Stock as expressly authorized herein, (if) dividends or other distributions
payable on the Common Stock solely in the form of additional shares of Common Stock,

7
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(iii) repurchases of stock from former employees, officers, directors, consultants or other persons
who performed services for the Corporation or any subsidiary in connection with the cessation of
such employment or service al the lower of the original purchase price or the then-current fair

market value thereof or (iv) as approved by the Board of Directors, including the approval of &t
least one Series A Director;

3.3.6. create, or awthorize the creation of, or issue, or authorize
the issuance of any debt security, or incur any indebiedness, or permit any subsidiary 1o take any
such action with respect to any debt security or indebtedness, if the aggregate indebtedness of the
Corporation and its subsidiaries for borrowed money following such action would exceed
$1,000,000, other than indebtedness arising from commercial bank loans, loans from institutional

or other third-party lenders, equipment leases or similar arrangements approved by the Board of
Directors;

3.3.7. create, or hold capital stock in, any subsidiary that is not
wholly owned (either directly or through one ot more other subsidiaries) by the Corporation, or
sell, transfer or otherwise dispose of any capital stock of any direct or indirect subsidiary of the
Corporation, or permit any direct or inditect subsidiary to sell, lease, transfer, exclusively license
or otherwise dispose (in a single transaction or series of related transactions) of ali of
substantially all of the assets of such subsidiary;

3.3.8, increase or decresse the authorized number of directors
constituting the Board of Directors;

3.0, enter into an scquisition by the Corporation if (&) the
purchase price is more than $1,000,000 or (b) the target entity is not, or the acquired assets are
not, as applicable, in the same industry as the Corporation;

1.3.10. issue any loans to, or make investments in, any of the
Corporstion’s joint ventures, perinerships or any other entity in which the Corporation holds
equity, other than & wholly owned subsidiary;

3.3.11. materially change or doviate from the nature of the business
engaged in by the Corporation; or

3.3.12, enter into any agreement to do any of the foregoing,

3.4  Special Series Preferred Stock Protective Provision. Except as
provided in Section 5.1 hereof, for so long as Alkermes, Inc., or ils sUCCESSOrS and assigns
(“Alkermes™) holds any shares of Series A Preferred Stock, the Corporation shsll not, either
directly or indirectly by amendment, merger, consolidation or otherwise, amend, alter or repeal
any provision of the Certificate of Incorporation in connection with the purchase of any shares of
capital stock of the Corporation {or any evidences of indebtedness or other securities directly or
indirectly convertible into or exchangeable for shares of capital stock of the Corporation) by any
holder of shares of Series A Preferred Stock (or shares of Common Stock previously issued upen
conversion of Series A Preferred Stock) to subject Alkermes and the shares of Series A Preferred
Stock held by Alkermes to any special mandstory conversion provision, “pey 10 play” or similar
provision, including Section 3A, without (in addition to any other vote required by law or the
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Certificate of Incorporation) the written consent or affirmative vote of Alkermes given in writing
or by vote 8l 2 meeting. For clerity, 1his Subsection 3.4 shall not prevent the Corporation from
1aking any aetion permitted by the Certificate of Tncorporation as in effect on December 23, 2010
or as subscquently amended with the written consent or affirmative vote of Alkermes given in
writing or by votc at @ meeting, including but not fimited to mandatory conversion of shares of
Series A Preferred Stock pursuant 0 Section 5, or from taking any action permitied by any
writien apresment 1o which each of the Corporation and Alkermes is & party.

4, Optional Conversion.

The holders of the Series A Preferred Stock shall have conversion rights as follows (the
sConversion Rights”):

4.1 Right to Convert,

4.1.1. Conversion Ratio. Each share of Series A Preferred Stock
shall be convertible, at the option of the holder thereof, at any time and from time to time, and
without the payment of additional consideration by the holder thereof, into such number of folly
paid and nonassessable shares of Common Stock as is determined by dividing the Series A
Qriginal lssue Price by the Series A Conversion Price (as defined below) in effect at the time of
conversion. The ugeries A Couversion Price” shall initially be equal to $1.00. Such initial
Series A Conversion Price, and the rate at which shares of Series A Preforred Stock may be
converied into shares of Common Stock, shall be subject to adjustment 28 provided below.

4.1.2. Termination of Conversion Rights. In the event of a notice
of redemption of any shares of Series A Preferred Stock pursbant 10 Section 6, the Conversion
Rights of the shares designated for redemption shall terminate at the close of business on the last
full day preceding the date fixed for redemption, unless the redemption price is not fully paid on
such redemption date, in which case the Conversion Rights for such shares shall continue until
such price is paid in full, In the event of & liquidation, dissolution or winding up of the
Corporation or 2 Deemed Liquidation Event, the Conversion Rights shall ferminate &t the close
of business on the last full day preceding the date fixed for the payment of any such amounts
distributable on such event 1o the holders of Series A Preferred Stock.

42  Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of the Series A Preferred Stock. In lieu of any fractional shares to which
the holder would otherwise be entitled, the Corporation shail pay cash equal to such fraction
roultiplied by the fair market value of & sharé of Common Stock as determined in good faith by
the Board of Directors of the Corporation. Whether or not fractional shares would be issuable
upon such conversion shell be dstermined on the basis of the total number of shares of Series A
Preforred Stock the holder is at the time converting into Common Stock and the aggregate
sumber of shares of Common Stock issuable upon such conversiotl,

43  Mechanics of Conversion.
43.1. Notice of Conversion. 1n order for & holder of Series A
Preferred Stock 10 volumtarily convert shares of Serles' A Preferred Stock into shares of Common
Stock, such holder chall surrender the certificate or certificates for such shares of Series A
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Preferred Stock (o, if such registered holder alleges that such certificate has been lost, stolen or
destroyed, a lost certificate affidavit and agresment reasonably acceptable to the Corporation to
indemnify the Corporation against any claim that may be made against the Corporation on
account of the afleged loss, theft or destruction of such certificate), at the office of the transfer
agent for the Series A Preferred Stock (or at the principal office of the Corporation if the
Corporation serves as its own transfer agent), together with written notice that such holder elecis
to convert all or any number of the shares of the Series A Preferred Stock represented by such
certificate or certificates and, if applicable, any event on which such conversion is contingent.
Such notice shall state such holder's name or the names of the nominees in which such holder
wishes the certificate or cerfificates for shares of Common Stock to be issued. If required by the
Corporation, certificates surrendered for conversion shall be endorsed or accompanied by @
written instrument or instruments of transfer, in form satisfactory 1o the Corporation, duly
executed by the registered holder or his, her ot its attorney duly authorized in writing. The close
of business on the date of receipt by the transfor agent {or by the Corporation if the Corporation
serves as its own transfer agent) of such cettificates (or lost certificate affidavit and agreement)
and notice shall be the time of conversion (the “Conversion Time”), and the shares of Common
Stock issuable upon conversion of the shares represented by such certificate shall be deermed to
e outstanding of record as of such date. The Corporation shall, as s00n a8 practicable after the
Conversion Time, (i) issue and deliver to such holder of Series A Preferred Stock, or 10 his, her
or its nominees, a certificate or certificates for the number of full shares of Common Stock
issuable upon such conversion in accordance with the provisions hereof and a certificate for the
number (if any) of the shares of Series A Preferred Stock represented by the surrendered
certificate that were not converted irto Common Stock, (i) pay in cash such amount as provided
in Subsection 4.2 in lieu of any fraction of & share of Common Stock otherwise issusble upon

such conversion and (iii) pay all declaved but unpaid dividends on the shares of Series A
Preferred Stock converted.

432, Reservation of Shares. The Corporation shall at all times
when the Series A Preferred Stock shall be outstanding, reserve and keep available out of its
authorized but unissued capital stock, for the purpose of effecting the conversion of the Serfes A
Preferred Stock, such number of its duly authorized shares of Common Stock as shall from time
1o time be sufficient to effect the conversion of all outstanding Geries A Preferred Stock; and if at
any time the number of authorized but unissued shares of Common Stock shall not be sufficient
to effect the conversion of all then outstanding shares of the Series A Preferred Stock, the
Corporation shall take such corporate action as may be necessary to increase its guthorized but
unissued shares of Common Stock to such number of shares as shall be sufficient for such
purposes, including, without limitation, engaging in best efforis to obtain the reguisite
stockholdet approval of any necessary amendment to the Certificate of Incorporetion, Befors
taking any action which would cause an adjustment reducing the Series A Conversion Price
below the then par value of the shares of Common Stock issuable upon conversion of the Series
A Preferred Stock, the Corporation will take gny corporate action which may, in the opinion of
its counsel, be necessary in order that the Corporation may validly and legally issue fully paid
and nonassessable shares of Common Stock at such adjusted Series A Conversion Price.

4.3.3. Effect of Conversion. All shares of Series A Preferred
Stock which shall have been surrendered for conversion as herein provided shall no longer be

deemed to be outstanding and all rights with respect to such shares shall immediately cease and
terminate at the Convetsion Time, except only the right of-the holders thereof to receive shares
10
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of Common Stock in exchange therefor, to receive payment in lieu of any fraction of & share
otherwise issuable upon such conversion as provided in Subsection 4.2 and to receive payment
of any dividends declared but unpsid thereon. Any shares of Series A Preferred Stock s0
converied shall be retired and cancelled and may not be reissued as shares of such series, and the
Corporation may thereafier take such appropriate gction (without the need for stockbolder action)

as may be necessary 10 reduce the authorized number of shares of Series A Preferred Stock
accordingly,

434, No Further Adjustment. Upon any such conversion, no
adjustment to the Series A Conversion Price shall be made for any declared but unpaid dividends

on the Series A Preferred Stock surrendered for conversion or on the Common Siock delivered
UpON CONVErsion.

43.5, Taxes. The Corporation shall pay any and all issue and
other similer taxes that may be payable in respect of any issuance OT delivery of shares of
Common Stoek upon conversion of shares of Series A Preferred Stock pursuant to this Section 4,
The Corporation shall not, however, be required to pay any taX which may be payable in respect
of any transfer involved in the issuance and delivery of shares of Common Stock in & name other
than that in which the shares of Series A Preferred Stock so gonveried were regisiered, and no
such issuance or delivery shall be made unless and until the person of enity requesting such
issuance has paid to the Corporation the amount of any such tax or has established, to the
satisfaction of the Corporation, that such tax has been paid.

44  Adiustments {0 Serieg A Conversion Price for Diluting lssues.

4.4.1, Special Definitions. For purposes of this Article Fourth,
the following definitions shall apply:

(&) “Option” shall mean rights, options or wamants to
subscribe for, purchase or otherwise acquire Common Stogk or Convertible Securities.

(t)  “Series A Original {ssue Date” shall mean the date
on which the first share of Series A Preferred Stock was issued.

(¢) “Convertible Securities” shall mean any evidences
of indebtedness, shares or other securities directly or indirectly convertible into or gxchangesble
for Common Stock, but excluding Options.

(@  “Additiona Shares of Common Stock” shall
mean al] shares of Comimon Stock issued (or, pursuant 10 Subsection 4.4.3 below, deomed to be
issued) by the Corporation afier the Series A Original Issue Date, other than (1) the following
chares of Common Stock and (2) shares of Common Stock deemed issued pursuant fo the
following Options and Convertible Securities (clanses (1) and (2), collectively, “Exempted
Securities”):

(i) shares of Common Stock, Options or
Convertible Securities issued as a dividend or
disiribution on Series A Preferred Stock;

1

PATENT
REEL: 026240 FRAME: 0621



(iiy shares of Common Stock, Options  or
Convertible Securities issued by reason of 8
dividend, stock split, splitup or other
distribution on shares of Common Siock that is
covered by Subsection 4.5, 4.8, 4.7 or 4.8

(iti)shares of Common Stock or Options issued to
employees or directors of, or consultants or
advisors 1o, the Corporation of &ny of its
subsidiaries pursuant o 2 plan, agrecment or
arrangement approved by the Board of Directors
of the Corporation, including at least one Series
A Director;

(iv)shares of Common Stock or Convertible
Securities actually igsued upon the exercise of
Options or shares of Common Stock actually
issued upon the conversion of exchange of
Convertible Securities, in each case provided
such issuance is pursuant to the terms of such
Option or Convertible Security;

(v) shares  of Common Stock, - Options  or
Convertible  Securities jssued  to  banks,
equipment lessors or other financial institutions,
or 1o real property lessors, pursuant to a debt
financing, equipment leasing o real property
leasing transaction gpproved by the Board of
Directors of the Corporation, including at least
one Series A Director;

(vi)shares of Common Stock, Options or
Converlible Securities issued to suppliers or
third party service providers in connection with
the provision of goods or services pursuant {o
transactions approved by the Board of Directors
of the Corporation, including at least one Series
A Direcior;

(vii) shares of Common Stock, Options or
Convertible Securities issued pursuant © the
acquisition of another corporation by the
Corporation by ~~ merger, purchase  of
substantially all of the assels oOf other
reorganization or 10 8 joint venture agreement,
provided, that such issuances are approved by
the Board of Directors of the Corporation,
including at least one Qeties A Director; or
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(viif) shares of Commoh Stock, Options OF

Convertible Securities issued in connection with
sponsored research, collaboration, technology
ficense, development, marketing or other similar
agrecments or strategic parmerships gpproved
by the Board of Directors of the Corporation,
including at least 0n& Geries A Direclor.

44.2. No_ Adjustment of Series A Copversion Price. No
adjustment in the Series A Conversion Price shall be made as the result of the issuance OF
deemed issuance of Additional Shares of Common Stock if the Corporation receives written
notice from the holders of &t least sixty-six percent (66%) of the then owtstending shares of
Serics A Preferred Stock agreeing that no such adjustment ghall be made as the result of the
issuance ot deemed jssuance of such Additiona} Shares of Common Stock.

44.3. Deemed Issuc of Additional Shares of Common Stogk.

@ 1fthe Corporation et any (ime or from time 10 time
after the Series A Original lssne Date shall issue any Opticns oF Convertible Securities
(excluding Options of Convertible Securities which are themselves Exempted Securities) or shall
fix a record date for the determination of holders of any class of securities entitled to receive any
such Options of Convertible Securities, then the mazimum number of shares of Comimon Stock
{as set forth in the instrument relating thereto, assuming the satisfaction of any conditions 1¢
exercisability, conve ibility or exchangeability hut without regard to any provision contained
therein for 2 subsequent adjustment of such number) igsuable updn the exercise of such Options
or, in the case of Convertible Securities and Options therefor, the conversion of exchange of such
Convertible Sepurities, shall be deemed 1o be Additional Shares of Common Stock issued as of
the time of such issue or, in case such a record date shall have been fixed, as of the close of
business on such record daie.

(by  1f the terms of any Option of Convertible Secutity,
the isswance of which resulted in an adjustment 10 the Series A Conversion Price pursuant to the
terms of Subsection 4.4.4, are revised s 2 result of an amendment to such terms ot any other
adjustment pursuant 10 the provisions of such Option of Convertible Security (but excluding
automatic adjustments 10 such terms pursuant to anti-dilution or similar provisions of such
Option or Convertitle Security) 10 provide for either (1) any increase o decrease in the number
of shares of Common Stock issuable upon the exercise, conversion and/or exchange of any such
Option of Convertible Security or {2) any increase oY deorease in the consideration peyable to the
Corporation upon such exercise, conversion and/or exchange, then, cffective upon such increase
or decrease becoming effective, the Series A Conversion Price computed upon the original issue
of such Option or Convertible Security (or wpon the oceurrence of @ record date with respect
thereto) shall be readjusied t0 such Series A Conversion Price 88 would have obtained had such
revised terms been in effect upon the original date of issuance of such Qption or Convertible
Security. Notwithstanding the foregoing, no readjustmnent purspant to this clause (b) shall have
the effect of increasing the Series A Conversion Price fo an amount which exceeds the lower of
(1) the Series A Conversion Price in effect immediately prior 1 the original adjustment made 85 8
result of the issuance of such Option or Convertible Security, of (ii) the Series A Conversion
Price that would have resulted from any {ssuances of Additional Shares of Common Stock {other
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than deemed issuances of Additional Shares of Common Stock as 8 result of the issuance of such

Option or Convertible Security) vetween the original adjustment dete and such readjustment
date,

(¢) f the torms of any Option of Convertible Seourity
(excluding Options OF Convertible Securities which are themaelves Exemnpted Securities), the
issuance of which did not result in an adjustment 1o the Series A Conversion Price pursuant 10
{he terms of Subsection 4.4.4 (cither because the consideration per shar¢ {determined pursuant 1o
Subsection 4.4.5 of the Additional Shares of Common Stock subject thereto was equel to OF
greater than the Series A Conversion Price then in effect, or because such Option o7 Convertible
Security was issued before the Geries A Originel lssue Date), 81€ revised after e Series A
Original Issue Date as a result of an amendment 10 guch terms or any other adjustment pursuant
10 the provisions of such Option of Convertible Security (but excluding automatic adjustments 10
cuch ferms pursuant 10 anti-dilution ot similar provisions of such Option oF Convertible Seourity)
to provide for either (1) any increase in the number of shares of Common Stock issuable upon
the exercise, gonversion Of exchange of any such Option of Convertible Security or (2) any
decrease in the consideration payable to the Corporation upon such exercise, conversion of
exchange, then such Option 0f Convertible Security, 8s so amended of adjusted, end the
Additional Shares of Common Stock subject thereto (detenn‘mcd in the manner provided in

Subsection 4.4.3(2) shall be deemed 10 have been issued effective upon such {ncrease or decrease
pecoming effective.

(@ Upon the expiration OF termination of 8Ny
unexercised Option OF unconverted OF ynexchanged Convertible gecurity (or portion thereof)
which resulted {eithier upon jts original issuance of upon & revision of its {crins) in & adjustment
io the Series A Conversion Price pursuant 10 the terms of ubsection 4.4.4, the Series A
Conversion Price shall be readjusted 10 such Series A Conversion Price 85 would have obtained
had such Option of Convertible Security (or portion thereof) never been issued.

() Iithe number of shares of Common Stock issuable
upon the exercise, conversion and/or exchange of any Option of Convertible Security, of the
consideration payable to the Corporation upon such exercise, conversion and/or exchange, i
calculeble at the time such Option of Convertible Security is issued or amended but is subject to
adjustment based upon SV )sequent events, any adjustment 10 the Series A Conversion Price
provided for in this ij&;ﬁ shall be effected at {he time of such jssuance or amendment
based on such pumber of shates or amount of consideration without regard to any provisions for
subseguent adjustments {(and any subsegquent adjustments shall be treated as provided in clauses
(b) and (&) of this Subsection 443). (fthe number of shares of Common Stock jssupble upon
the exercise, conversion and/or exchange of any Option oI Convertible Security, or the
consideration payable 1 the Corporation upon such exercise, conversion and/or sxchange,
cannot be calculated at all at the time such Option of Convertible Security is igsued or amended,
any adjustment to the Geries A Conversion Price that would result under the terms of this
Subsection 443 et the time of such isstiance of amendment shall instead be effected at the time
such number of shares and/or smount of consideration is first caleulable (sven if subject t0
subsequent adjustments), assuming for purposes of calculating such adjustment 1o the Serics A
Conversion Price that such issuance of amendment took place at the time such calculation can
first be made.
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4.4.4. Adjustment of Series A Conversion Price Upon Issuance of
Additional Shares of Common Stock, In the event the Corporation shall at any time afer the
Qeries A Original Issue Date isue Additional Shares of Common Stock (including Additional
Shares of Common Stock deemed to be issucd pursusnt 1o Subsection_4.4.3), without
consideration or for a consideration per share less than the Series A Conversion Price in effect
immediately prier 10 such issue, then the Series A Conversion Price shall be reduced,
concurrently with such issue, 10 B price {calculated to the nearest one-hundredth of 2 cent)
determined in accordance with the following formula:

CP,=CP* (A+B)+(A+ o).
For purposes of the foregoing formula, the following definitians shall apply:

(@)  “CPy" shall mean the Series A Conversion Price in
effect immediately afler such issue of Additional Shares of Common Steck

{p)  “CP," shall mean the Series A Conversion Price in
effect immediately prior to such issue of Additional Shares of Common Stock;

{cy A" shall mean the number of shares of Common
Stock outstanding immediately prior to such issue of Additional Shares of Common Stock
{treating for this purpose es outstanding a1l shares of Common Stock issuable upon exercise of
Options outstanding immediately prior to such issug or upon conversion of exchange of
Convertible Securities (including the Series A Preferred Stock) outstanding (assuming exercise
of any outstanding QOptions therefor) immediately prior to such issue);

@ B shail mean the number of shares of Common
Stock that would have poen issued if such Additional Shares of Common Stock had been issued

at & ptice per share equel to CP {determined by dividing the aggregate consideration received by
the Corporation in respect of such issue by CPy); and

& “C shall mepan the number of such Additions!
Shares of Common Stock issued in such transaction.

445, Determination of Copsideration, For purposes of this
Subsection 4.4, the consideration received by the Corporation for the issue of any Additionsl
Shares of Common Stock shall be computed as follows:

(a)  Cash and Property: Such consideration shall:

(i) insofar as it consists of cash, be computed at the
aggregate amount of cash received by the
Corporation, excluding amounts paid or payable
for accrued interest;

(if) insofar as it consists of property other than cash,

be computed at the fair market value thereof at
the time of such issue, &S determined in good
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faith by the Board of Directors of the
Corporation; and

(iii) in the event Additional Shares of Common
Stock are issued together with other shares or
securities or other assets of the Corporation for
consideration which covers both, be the
proportion of such consideration so received,
computed 8s provided in clauses (1) and (i)
above, as determined in good faith by the Board
of Directors of the Corporation.

(b) Options _and Convertible Securities. The
consideration per share received by the Corporation for Additional Shares of Common Stock

deemed to have been issued pursuant to Subsection 4.4.3, relating to Options and Convertible
Securities, shall be determined by dividing:

{) the total amount, if any, received or receivable
by the Corporation as consideration for the issue
of such Options or Convertible Securities, plus
the minimum aggregate amount of additional
consideration {as set forth in the instruments
relating thereto, without regard 1o any provision
contained therein for a subsequent adjustment of
such consideration) payable to the Corporation
upon the excrcise of such Options or the
conversion or exchange of such Convertible
Securities, or in the case of Options for
Cenvertible Securities, the exereise of such
Options for Convertible Securities and the
conversion or exchange of such Convertible
Securities, by

(ii) the maximum number of shares of Common
Stock (as set forth in the instruments relating
thereto, without regard to eany provision
contained therein for a subsequent adjustment of
such number) issuable upon the exercise of such
Options or the conversion or exchange of such
Convertible Securities, or in the case of Options
for Convertible Securities, the exercise of such
Options for Convertible Securities and the
conversion or exchange of such Convenihle
Securities.

4.4.6. Multiple Closing Dates. In the event the Corporation shall
issue on more than one date Additional Shares of Common Stock that ate s part of one
transaction or a series of related transactions and that would result in an adjustment to the Seties
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A Conversion Price pursuant to the terms of Subsection 4.4.4 , and such issuance dates oceur
within a period of no more than 90 days from the first such issuance to the final such issuance,
then, upon the final such issuance, the Series A Conversion Price shall be readjusted to give
effect to all such issuances as if they occurred on the date of the first such issuance (and without

giving effect to any additiona! adjustments as a result of any such subsequent issuances within
such period).

45  Adjustment for Stock Splits and Combinations. 1f the Corporation
shall at any time or from time 1o time after the Series A Origina! Issue Date effect & subdivision
of the outstanding Common Stock, the Series A Conversion Price in effect immediately before
that subdivision shall be proportionately decreased so that the number of shares of Common
Stock issuable on conversion of each share of such series shall be increased in proportion to such
increase in the aggregate number of shares of Common Stock outstanding. 1f the Corporation
shall at any time or from time to time afier the Serics A Original Issue Date combine the
outstanding shares of Common Stock, the Series A Conversion Price in effect immediately
before the combination shall be proportionately increased so that the number of shares of
Common Stock issuable on conversion of cach share of such series shall be decreased in
proportion to such decreese in the aggregate number of shares of Common Stock outstanding,
Any adjustment under this subsection shall become effective at the close of business on the date
the subdivision or combination becomes effective.

46  Adjustment for Certain Dividends and Distributions. In the event
the Corporation at any time of from time to time after the Series A Originel Issug Date shall
make or issue, or fix & record date for the determination of holders of Common Stock entitled to
receive, a dividend or other distribution peyable on the Common Stock in additional shaves of
Common Stock, then and in each such event the Series A Conversion Price in effect immediately
before such cvent shall be decreased as of the time of such issuance or, in the event such a record
date shall have been fixed, as of the close of business on such record date, by multiplying the
Series A Conversion Price then in effect by a fraction:

(1) the numerator of which shall be the total number of shares
of Common Stock issued and outstanding immediately prior to the time of such issuance or the
close of business on such record date, and

(2)  the denominator of which shall be the total number of
shares of Common Stock issued and outstanding immediately priot to the time of such issuance
or the close of business on such record date plus the number of shares of Common Stock issuable
in payment of such dividend or distribution.

Notwithstanding the foregoing, (8) if such record date shall have been fixed and such dividend is
not folly paid or if such distribution is not fully made on the date fixed therefor, the Series A
Conversion Price shall be recomputed accordingly as of the close of business on such record date
and thereafier the Serics A Conversion Price shall be adjusted pursuant to this subsection as of
the time of actual payment of such dividends or distributions; and (b) that no such adjustment
shall be made if the holders of Series A Preferred Stock simultaneously receive & dividend or
other distribution of sheres of Commof Stock in a number equal to the number of shares of
Common Stock as they would have received if all outstanding shares of Series A Preferred Stock
had been converted into Common Stock on the date of such event.
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47  Adiustments for Other Dividends and Distributions. In the event
the Corporation at any time or from time to time afier the Series A Original Issue Date shall
make or issue, or fix a record date for the determination of holders of Common Stock entitled to
receive, a dividend or other distribution payable in securities of the Corporation (other then a
distribution of shares of Common Stock in respect of outstanding shares of Commen Stock) or in
other property and the provisions of Section 1 do not apply to such dividend or distribution, then
and in each such event the holders of Series A Preferred Stock shall receive, simultaneonsly with
the disiribution to the holders of Common Stock, a dividend or other distribution of such
securities or other property in an amount equal to the emount of such securities or other property

as they would have received if all outstanding shares of Series A Preferred Stock had been
converted into Comimon Stock on the date of such event.

48  Adjustment for Merger or Reorganization, etc. Subject to the
provisions of Subsection 2.3, if there shall occur any reorganization, recapitslization,
reclassification, consolidation or merger involving the Corporation in which the Common Stock
(but not the Series A Preferred Stock) is converted into or exchanged for securities, cash or other
property (other than s transaction covered by Subsections 4.4, 4.6 or 4,7), then, following any
such reorganization, recapitalization, reclassification, consolidation or merger, each share of
Series A Preferred Stock shall thereafier be convertible in lieu of the Common Stock into which
it was convertible prior to such event into the kind and amount of securities, cash or other
property which & holder of the number of shares of Common Stock of the Corporation issuable
wpon conversion of one share of Serics A Preferred Stock immediately prior to such
reorganization, recapitalization, reclassification, consolidation or merger would have been
entitled 1o receive pursuant to such transaction; and, in such case, appropriate adjustment (as
determined in good faith by the Board of Directors of the Corporation) shall be made in the
application of the provisions in this Section 4 with respect to the rights and interests thereafter of
the holders of the Series A Preferred Stock, to the end that the provisions set forth in this Section
4 (including provisions with respect to changes in and other adjustments of the Series A
Conversion Price) shall thereafler be applicable, as nearly as reasonably may be, in relation fo

any securities or other property thereafier deliverable upon the conversion of the Series A
Preferred Stock.

49  Certificate_as to Adiustments. Upon the occurrence of each
adjustment or readjustment of the Series A Conversion Price pursuant to this Sgotion 4, the
Corporation at its expense shall, as promptly as reasonably practicable but in any event not later
than 10 days thereafter, compute such adjustment or readjustment in sccordance with the terms
hereof and furnish to each holder of Seties A Preferred Stock 8 certificate setting forth such
adjustment or readjustment (including the kind and amount of securities, cash or other property
into which the Series A Preferred Stock is convertible) and showing in detail the facts upon
which such adjustment or readjustment is based. The Corporation shall, as promptly as
reasonably practicable after the written request at any time of any holder of Series A Preferred
Stock (but in any event not later than 10 days thereafter), fumish or cause to be furnished to such
hoider a certificate setting forth (i) the Series A Conversion Price then in effect, and (i) the
number of shates of Commeon Stock and the amount, if any, of other securities, cash or properly
which then would be received upon the conversion of Series A Preferred Stock,

4,10 Notice of Record Date. In the svent;
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(8 the Corporation shall take = record of the holders of
its Common Stock (oF other capital stock of securities at the time jssuable upon conversion of the
Series A Preferred Stock) for the purpose of entitling or enabling them to receive any dividend or
other distribution, or 10 receive any right to subscribe for or purchase AnY chares of capital stock
of any class or any other securities, or to receive any other security; O

of any cepital reorganization of the Corporation,
any reclassification of the Common Stock of the Corporation, or any Deemed Liquidation Event;
or

© of the voluntary OT * involuntary dissolution,
liquidation or winding-up of the Corporation,

then, and in each such case, the Corporation will send or cause 1o be sent to the holders of the
Series A Preferred Stock 2 notice specifying, as the case may be, i) the record date for such
dividend, distribution or right, and the amount and character of such dividend, distribution or
right, of (i) the effective date on which such reorganization, reclassification, consolidation,
merger, sransfer, dissohution, Tiquidation of winding-up is proposed 10 take place, and the time, if
any is to be fixed, as of which the holders of record of Common Stock (or such other cepital
stock or securities at the time issuable upon the conversion of the Series A Preferred Stock) shall
he entitled 1o exchange their shates of Common Stock {or such other capital stock of securities)
for securities OF other property deliverable upon such reorganization, reclassification,
consolidation, merger, transfer, dissolution, liquidation oF winding-up, and the amount per share
end character of such exchange applicable 10 the Series A Preferred Stock and the Common
Stock. Such notice chall be sent at least 10 days prior to the record date or effective date for the
event specified in such notice.

5. MM@XE—S—‘%

51 Trigger Events. Upon (a) the closing of the sale of shares of
Common Stock to the public 8¢ & price of at least $3.00 per share (subject to appropriate
adjustment in the event of any stock dividend, stock split, combination of other similar
recapitalization with respect to the Common Stock), in 8 firm-commitment underwritten public
offering pursuant o an effective Tegistration statement under the Securities Act of 1933, 88
amended, resulting in at least $50,000,000 of gross proceeds 10 the Corporation, {b) the closing
of g merger of consolidation 85 & cesult of which all of the shares of the Company’s capital stock
are exchanged in whole or in part for shares of the capital stock of a corporation that may be
raded publicly, or (c) the date and time, or fhe oveurrence of an event, specified by vote of
written consent of the holders of at least siaty-six percent (66%%) of the then outstanding shares of
Series A Preferred Stock (the time of such closing or the date and time specified or the time of
the event specified in such vote o7 written congent is referred 10 herein as the “Mandatory
Conversion Time”), (i) all ocutstanding shares of Series A Preferred Stock shall sutomatically be
converted into shares of Comrmon Stock, &t the then effective conversion rate and (i) such shares
may not be reissued by the Corporation.

57  Procedural Requirements. Al holders of record of shares of Series
A Preferred Stock shall be sent written notice of the Mandatory Conversion Time and the place
designated for mandatory conversion of all such shares of Series A Preferred Stock pursuant to
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this Seetion 5. Such notice need not be sent in advance of the goeurrence of the Mandatory
Conversion Time. Upon receipt of such notiee, each holder of shares of Series A preferred Stock
shall surrender his, her or its certificate or certificates for all such shares (or, if such holder
alleges that such certificate has been lost, stolen or destroyed, & lost certificate affidavit and
agreement reasonably acceptable to the Corporation 10 indemnify the Corporation against any
claim that may be made ageinst the Corporation en account of the alleged loss, theft or
destruction of such certificate) 10 the Corporation at the place designated in such notice. 1f so
required by the Comoration, cetificates surrendered for conversion shall be endorsed or
accompanied by written instrument or instruments of transfer, in form satisfactory to the
Corporation, duly cxecuted by the registered holder or by his, her or its attorney duly authorized
in writing. All rights with respect to the Series A Preferred Stock converted pursuant to
Subsection 5.1, including the rights, if any, to receive notices and vote {other than 2s & holder of
Common Stock), will terminate at the Mandatory Conversion Time {notwithstanding the failure
of the holder or holders thereof to surrender the certificates at or prior {0 such time), except only
the rights of the holders thereof, upon surrender of their certificate or certificates {or lost
cerlificate affidavit and agreement) therefor, to receive the items provided for in the next
sentence of this Subsection 55 As soon as practicable after the Mandatory Conversion Time
and the surrender of the certificaic or certificates (or lost certificate affidavit end agreement) for
Series A Preferred Stock, the Corporation shall issue and deliver 0 such holder, or to his, her or
its nominees, & certificate or certificates for the number of full shares of Common Stock issuable
on such conversion in accordance with the provisions hereof, together with cash as provided in
Subsectipn 4.2 in lieu of any fraction of a share of Common Stock otherwise issuable upon such
conversion and the payment of any declared but anpaid dividends on the shares of Series A
Preferred Stock converied. Such converied Series A Preferred Stock shall be retired and
cancelled and may not be reissued as shares of such series, and the Corporation may thergafier
take such appropriate action (without the need for stogkholder getion) as may be NeCeBsary to
reduce the authorized sumber of shares of Qeries A Preferred Stock accordingly.

sA.  Special Mandatory (onversion.

sA.1. Trigger Bvent. In the event that any holder of shares of Series A Preferred
Stock {except as provided in the Purchase Agreement) does net participate in & Qualified
Financing (88 defined below) by purchasing in the aggregate, in such Qualified Financing and
within the time period specified by the Corporation (provided that the Corporation has sent to
each holder of Series A Preferred Stock at least 10 days written notice of the Qualified
Financing), such holder’s full amount of Offered Securities (as defined below), then each share
of Series A Preferred Stock (or shares of Common Stock previously issued upon conversion of
Series A Preferred Stock) held by such holder shall automatically, and without any further action
on the part of such holder, be converted into shares of Common Stock at & ratio of five (5) shares
of Series A Preferred Stock (or shares of Common Stock previousty {ssued upoh CONVETSion of
Qeries A Preferred Stock) for one (1) share of Common Stock, effective upon, subject to, and
concurrently with, the consummation of the Qualified Financing. For purposes of determining
the number of shares of Serics A Proferred Stock owned by & holder, and for determining the
number of Offered Securities a holder of Series A Preferred Stock has purchased in & Qualified
Financing, all shares of Series A Prefesred Stock held by Affiliates (as defined below) of such
holder shell be aggregated with such holder’s shares end all Offered Securities purchased by
Affiliates of such holder shall be aggregated with the Offered Securities purchased by such
holder (provided that no shares or securities shall be atiributed to more than one entity or person
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e b

within eny such group of affiliated entities or persons). Such conversion is referred to as a
“Special Mandadory Conversion.”

5A2. Procedural Requirements. Upon a Special Mandatory Conversion, each
holder of shares of Series A Preferred Stock (or shares of Common Stock previously issued upon
conversion of Series A Preferred Stock) converted pursuant 10 Subsection SA.1 shall be sent
written notice of such Special Mandatory Conversion and the place designated for mandatory
conversion of all such shares of Series A Preferved Stock {or shates of Common Stock
previously issued upon conversion of Series A Preferred Stock) pursuant to this Section SA.
Upon receipt of such notice, each holder of such shares of Seres A Preferred Stock (or shares of
Copmmon Stock previously issued upon conversion of Series A Preferred Stock) shall surrender
his, her or its certificate ot certificates for all such shares {or, if such holder alleges that such
certificate has been lost, stalen or destroyed, a lost certificate affidavit and agreement reasonably
acceptable to the Corporation t indemnify the Corporation against any claim that may be made
against the Corporgtion on account of the atleged loss, theft or destruction of such certificate) to
the Corporation at the place designated in such notice, If so required by the Corporation,
certificates surrendered for conversion shall be endorsed or accompanied by written instrument
or instruments of transfer, in form satisfactory to the Corporation, duly executed by the
registered holder or by his, her or its attorney duly authorized in writing. All rights with respect
(o the Series A Preferred Stock converted pursuant to Subsection SA.1, including the rights, if
any, 10 receive notices and vote (ether than as a holder of Common Stoek), will terminate at the
time of the Special Mandatory Conversion (notwithstanding the failure of the holder or holders
thereof to surrender the certificates for such shares at or prior to such time), except only the
rights of the holders thereof, upon surrender of their certificate or certificates therefor (or lost
certificate affidavit and agreement), {0 receive the items provided for in the next sentence of this
Subsection 5A2. As soon as practicable after the Special Mandatory Conversion and the
sarrender of the certificate or certificates {or lost cettificate affidavit and agreement) for Series A
Preferred Stock (or shares of Common Stock previously issued upon conversion of Series A
Preferred Stock) s¢ converied, the Corporation shall issue snd deliver to such holder, or to his,
her or its nominees, a certificate of certificates for the number of full shares of Common Stock
issuable on such conversion in accordance with the provisions hereof, together with cash as
provided in Subsection 4.2 in lieu of any fraction of 2 share of Common Stock otherwise issuable
upon such conversion and the payment of any declared but unpaid dividends on the shares of
Serjes A Preferred Stock {or shares of Common Stock previously issued upon conversion of
Series A Preferred Stock) converted.  Any such converted Scries A Preferred Stock shall be
retired and cancelled and may not be reissucd as shares of such series, and the Corporation may
thereafter take such appropriate action {without the need for stockholder action) as may be

necessary to reduce the authorized number of shares of Series A Preferred Stock accordingly.

5A.3, Definitions. For purposes of this Section 5A, the following definitions
shall apply:

5A 3.1 “Affiliate” shall mean, with respect to eny holder of shares of
Series A Preferred Stock, any person, entity or firm which, directly or indirectly, controls, is
controlled by or is under common control with such holder, including, without limitation, any
entity of which the holder is a pariner or member, any partner, officer, director, member or
employee of such holder and any venturd capital fund now of hereafier existing of which the
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holder is a partner OF member which is controlled by or
general pariners of such holder or shares the same mang

5A.32 “Offered Securities”

under common control with one of more
gement company with such holder.

shall mean the shares of Series A Preferred

Stock required 10 be purchased by holders of Series A Preferred Stock pursuant 10 the Purchase
Agreement upon the Milestone Closing (as defined in the Purchase Agreement).

5A.3.3 “Purchase Agresmen
Preferred Stock Purchase Agreement, dated as of the

" shall mean the Corporation’s Series A
Series A Original Issue Date.

5A.3.4 “Qualified Financing” shell mean the Milestone Closing {as
defined in the Purchase Agreement), unless the holders of at least sixty-six percent (66%) of the

Series A Preferred Stock elect, by written notice sent 0 the Cotporation at least five (5) days

prior to the consummation of the Qualified Financing, that such fransaction not be treated 85 &

Qualified Financing for purposes of this Section SA.

6. il ion.

61  Redemption, Sheres of Series A Preferred Stock shell be
redeemed by the Corporation out of funds lawfully available therefor at a price egual 10 the

Qeries A Original Issue Price per ghare, plus any
theteon, whether or not declared, together with gny ©

Accruing Dividends acorued but unpaid
iher dividends declared but unpaid thereon

(the “Redemption Price™), in three annual installments commeneing not more than 60 days afer
receipt by the Corporation at any time on or after the fourth grmiversary of the Series A Qriginal
{ssue Date, from the holders of at least sixty-six percent (66%) of the then outstanding shares of
Series A Preferred Stock, of written notice requesting redemption of all shares of Series A
Preferred Stock (the “Redemption Reguest”). The date of each such installment shall be
referred to &s 8 “Redemption Date”. On each Redemption Date, the Corporation shall redeem,

on & pro rata basis in accordance with the aumber of shares of Series A Preferred Stock owned

by each holder, that number of outstanding shares of Series A Preferred Stock determined by
dividing (i) the total number of shares of Series A Preferred Stock outstanding immediately prior
to such Redemption Date by (i) the aumber of remaining Redemption Dates (including the
Redemption Date 10 which such caleulation applies); provided, however, that Excluded Shares
(8s defined in Subsection 6.2) shall not e redeemed and shall be excluded from the calculations
set forth in this sentence. If the Corporation does not nave sufficient funds legally available to
redeem on any Redemption Date a1l sharss of Series A Preferred Stock to be redeemed on such
Redemption Date, the Corporation shall redeem a pro rata portion of cach holder’s redeemable
shares of such capital atock out of funds legally available therefor, based on the respective

amounts which would otherwise be payable in respect of the shares to be redeemed i the legally
available funds were sufficient 1o redesm all such share

to have been redeemed as soon 8 practicable after the

I

therefor.

s, and shall redeem the remaining shares
Corporation has funds jegally available

62  Redemption Notice. The Corporation shall send written notice of
the mandatory redemption (the uRedemption Notiee”) to each holder of record of Series A
Preferred Stock not less than 40 days prior to each Redemption Date, which shall state:
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(8)  the number of sheres of Series A Preferred Stock
held by the holder that the Corporation shall redeem on the Redemption Date specified in the
Redemption Notice;

{(b)  the Redemption Date and the Redemption Price;

(¢)  the date upon which the holder's right to convert
such shares terminates (as determined in accardance with Subsection 4.1); and

(@  that the holder is to swrrender to the Corporation, in
the manner and at the place designated, his, her or its certificate or certificates representing the
shares of Series A Preferred Stock to be redeemed.

If the Corporation receives, on or prior to the 20th day after the date of delivery of the
Redemption Notice to a holder of Series A Preferred Stock, writien natice from such holder that
cuch holder elects to be excluded from the redemption provided in this Section 6, then the shares
of Series A Preferred Stock registered on the books of the Corporation in the name of such
holder at the time of the Corporation’s receipt of such notice shall thereafier be “Excluded
Shares”. Excluded Shares shall not be redeemed or redeemable pursuant to this Section 6,
whether on such Redemption Date or thereafter.

63  Surrender of Certificates: Payment. On or before the applicable
Redemption Date, each holder of shares of Series A Preferred Stock to be redeemed on such
Redemption Date, unless such holder has exercised his, her or its right to convert such shares as
provided in Section 4, shall surrender the certificate or certificates representing such shares (o, if
such registered holder alleges that such certificate has been lost, stolen or destroyed, a lost
certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the
Corporation against any claim that may be made against the Corporation on account of the
alleged loss, theft or destruction of such certificate) to the Corporation, in the manner and at the
place designated in the Redemption Notice, and thersupon the Redemption Price for such shares
shall be payable to the order of the person whose name appears on such certificate or certificates
as the owner thereof, In the event less than all of the shares of Series A Preferred Stock
represented by a certificate are redeemed, a new certificate representing the unredeemed shares
of Series A Preferred Stock shall promptly be issued to such holder.

6.4  Rights Subsequent to Redemption, 1f the Redemption Notice shall
have been duly given, and if on the applicable Redemption Date the Redemption Price payable
upon redemption of the shares of Series A Preferred Stock to be redeemed on such Redemption
Date is paid or tendered for payment of deposited with an independent payment agent so as to be
avajlable therefor in 8 timely manner, then notwithstanding that the certificates evidencing any of
the shares of Series A Preferred Stock so called for redemption shall not bave been surrendered,
dividends with respect to such shares of Series A Preferred Stock shall cease to accrue after such
Redemption Date and all rights with respect to such shares shall forthwith after the Redemption
Daie terminate, except only the right of the holders to receive the Redemption Price without
interest upon surrender of their certificate or certificates therefor,

7 Redeemed or Otherwise Acquired Shares, Any shares of Series A
Preferred Stock that are redeemed or otherwise acquired by the Corporation shall be
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antornatically and immediately cancelled and retired and shall not be reissued, sold or -

transferred. The Corporation may not exercise any voting or other rights granted to the holders
of Series A Preferred Stock following redemption.

8. Waiver. Any of the rights, powers, preferences and other terms of the
Series A Preferred Stock set forth herein may be waived on behelf of all holders of Series A
Preferred Stock by the affirmative written consent or vote of the holders of at least sixty-six
percent (66%) of the shares of Serles A Preferred Stock then outstanding.

9. Notices. Any notice required or permitted by the provisions of this Article
Fourth to be given to a holder of shares of Series A Preferred Stock shall be mailed, postage
prepaid, to the post office address last shown on the records of the Corporation, or given by
electronic communication in compliance with the provisions of the General Corporation Law,
and shall be deemed sent upon such mailing or electronic transmission.

FIFTH: Subject to any additional vote required by the Cenificate of
Incorporation or Bylaws, in furtherance and not in limitation of the powers conferred by statute,

the Board of Directors is expressly autharized to meke, repesl, alter, amend and rescind any or
all of the Bylaws of the Corporation.

SIXTH: Subject to any additional vote required by the Certificate of
Incorporation, the number of directors of the Corporation shall be determined in the manner set
forth in the Bylaws of the Corporation.

SEVENTH: Elections of directors need not be by written bellet unless the
Bylaws of the Corporation shall so provide.

EIGHTH: Meetings of stockholders may be held within or without the State of
Delaware, as the Bylaws of the Corporation mey provide. The books of the Corporation may be
kept outside the State of Delaware at such place or places as may be designated from time to
time by the Board of Directors or in the Bylaws of the Corporation.

NINTH: To the fullest extent permitted by law, 2 director of the Corporation
shall not be personally liable 1o the Corporation or its stockholders for monstary damages for
breach of fiduciary duty as a director. I the General Corporation Law or any other law of the
State of Delaware is amended afier approval by the stockholders of this Article Ninth to
authorize corporate action further eliminating or limiting the personal liability of directors, then
the liability of a director of the Corporation shall be eliminated or timited to the fullest extent
permitted by the General Corporation Lew as so gmended.

Any repeal or modification of the foregoing provisions of this Article Ninth by the stockholders
of the Corporation shall not adversely affect any right or protection of a director of the
Corporation existing at the time of, or increase the liability of any director with respect to any
acts or omissions of such directot oceurring prior to, such repeal or modification,

TENTH: To the fullest extent permitied by applicable law, the Corporation is
authorized to provide indemnification of (and advancement of expenses to) direclors, officers
and agents of the Corporation (and any other persons to which General Corporation Law permits
the Corporation to provide indemnification) through Bylaw provisions, agreements with such
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agents or other persons, vote of stockholders or disinterested directors or otherwise, in excess of
the indemnification and advencement otherwise permitted by Section 145 of the General
Corporation Law,

Any amendment, repeal or modification of the foregoing provisions of this Asticle Tenth shall
not adversely affect any right or protection of any director, officer or other agent of the
Corporation existing at the time of such amendment, repeal or medification.

ELEVENTH: The Corporation renounces, to the fullest extent permitted by law,
any interest or expectancy of the Corporation in, or in being offered an opportunity to participate
in, any Excluded Opporiunity. An “Exelnded Opportunity” is any matter, transaction or
interest that is presented to, or acquired, created or developed by, or which otherwise comes into
the possession of, () any director of the Corporation wha is not an employee of the Corporation
or any of its subsidiaries, or (if) any holder of Series A Preferred Stock or any pariner, member,
director, stockholder, employee or agent of any such holder, other than someone who is an
employee of the Corporation or any of its subsidiaries (collectively, “Covered Persons”), unless
such matter, transaction or interest is presented to, or acquired, created or developed by, or
otherwise comes into the possession of, & Covered Person expressly and solely in such Covered
Person’s capacity as & director of the Corporation.

* #* #

3. That the foregoing amendment and restatement was approved by the
holders of the requisite number of shares of this corporation in accordance with Section 228 of
the General Corporation Law,

4, That this Amended and Restated Certificate of Incorporation, which
restates and integrates and further amends the provisions of this corporation’s Certificate of
Incorporation, has been duly adopted in accordance with Sections 242 and 245 of the General
Corporation Law.

IN WITNESS WHEREOF, this Amended and Restated Certificate of Incorporation has

been executed by a duly authorized officer of this corporation on this 22nd day of December,
2010.

By:___Is/ Glenn Batchelder
Glenn Batchelder, President and
Chief Executlve Officer
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Country Name App # : Patent # Issue Date
United States of America 10/101,563 7,008,644 7-Mar-06
United States of America 10/391,199
United States of America 11/255,879
United States of America 12/007,041
United States of America 09/835,302 6,766,799 27-Jul-2004
United States of America 10/268,059 6,732,732 11-May-04
United States of America 10/771,447 7,146,978 12-Dec-06
United States of America 10/771,551 7,278,425 9-Oct-07
United States of America 10/771,525
United States of America 11/512,197
United States of America 60/929,092
United States of America 12/155,782
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