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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORFOQRATIONS
FILED 09:01 aM 02/17/2000
001082700 ~ 3171481

CERTIFICATE OF MERGER
aF |

MICRO WER SERVERS, INC.
{a Texas Corporation)

WITH AND INTO

!
NETBOTL, INC.
{a Deluware Corporation)
MetBotz, Inc. (“NetBo™), arganized and axisting under and by viztus of the General

Corperation Law of the State of Delaware and Micro Web Servers, Ine. (MWS, organized sud
existing wnder and by virtue of the Business Corporation Act of the Stats of Texas,

EACH DO HERERY CERTIFY:

FIRST: That the name sad stato of incarporation of sach of the constitsent corporations
of the merger is as fullows:

MetBotz, Inc. Delaware
Micro Web Servers, Inc. Texas

SECOND: That an Agreement aud Plan of Merger dated ss of February 17, 2000
(“Agresment and Plan of Merger™) by and betwesn MWS and NetBotz has been agzgmva;dg
sdopted, cerfified, executed and ackmowlodged by each of the comstitien! corporaticns
accordance with the requirements of Section 352 of the Ceneral Carporation Law of the Seate of
Delawars and Artieles 5.01-5,08 of the Business Corporation Act of the State of Tezas.

THIRD: Thatthe name of the surviving corporation of the merger is NetBotz, Ine,

FOURTH: That the Certificars of Tucorgorstion of NetBotz shall be the Certificate of
Incgrporation of the surviving corporation.

FIFTH: That the exacuted Agreemant and Plan of Merger is on fle at the prneipal place
of business of the surviving corpomtion, The address of the principal place of business of the
surviving corporatian is 2800 Industrial Tevrace, Austin, Texss 78758,

SIXTH: That a copy of the Agreement and Plan of Merger will be fimnished by the
surviving corporation, on request snd witheut ecdt @ any stockbelder of mmy constitsent
earporation.

SEVENTH: That the surviving corporation will be sesponsible for payment of all taxes
and franchise taxes mgnired by law.

Geay Cary\ATME307672
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«7IN WITNESS WHEREBOP, Mo Web Servers, Ing. {gmi MetBotz, Inc. have caused this ’
Certificate 1o be duly signed by its gustharized officers, this %@éay‘ oF February, 2000, .

MICRO WES SERVERS, .,
a Texas corporagen

v G LG

Garard L., Cullen
Pragident

KeETBOTZ, INC.,
& Delaware corporagion //7

O o

Sy

. Donald Coopst
et Brecutive Offcer

ALRSQITISIY
FO4LTILIRAIG
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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERT'IFY THE ATTACHED IS A TRUE ANRD CORRECT
' COPY OF THE RESTATED CERTTFICATE OF . ANETBOTZ, INC.T, FILED IN
THIS OFFICE ON THRE: mr-romri DAY oF Fmsmm, 3.D. 2000, AT
9 O'CLOCKAM. . ,' o

A FILEN CDEY orr THIS CERUIFICATE HAS BEEN FORWA.'RDED TO TEE

-

HER C&S‘S&E COUN‘.'I'.'Y RECORDER OF DEEDS .

A M ‘?)ﬂ«é&/

Edward |, Freel Secretary of State

3171481 8 0277720

1 8100 f AUTHENTICATION:
001082649 oarE,  02-24-00
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STATE OF DELARARE
SECRETARY OF STAIE
DIVISION OF CORPORATIONS
FILED 09:00 AM 02/24/2009
001092649 - 3171481

HEfBoTL, IvC,
ResTATED CERTIFICATE oF INCORPORATION
NetBotz, g, & corporation argavized and existing undes the laws of the Stae of Delaware,
haraby certifies s follows:

A Theuams of the corporation i3 HeRot, fuc. 'Ihe original Cestificate of nsorporation
of the corporation was fled with the Trelzwrars Secretacy of Stats on Febouary 17, 3040,

B, This Reststed Cartificate of Incarporation was July adopted by written conzsng of the
stockholders i accordance with the spplisahls provisions of Sections 228, 242 and 245 of the Delaware
Genersd Corperation Law (the “DOCL"). .

©, This Restaied Centificats of nvarporation vetaics, fdegestes and wmends the provisions
of the Cenificats of Incorporation of tils corparation.

D.  Thetexx of the Certificats of Ineorputation is hesely amended snd restated i it epirety
to resd as followss

ARTICLEI
The name of this corparation is NetBotz, Inc.

The purpose of he corperation is o engage in sy tavefial 26t or sctivity for which corporations
may be srganized wder the DGLL.

ARTICEE XX
The sorparation is to have perpetusl sxistece.
The addvess of the comporation’s registered affics in the State of Delawars is 1013 Cenlre Raoad,
City of Wikuington, Delswars 19805, in the County of New Castle. The nams of its vegistered agent
at such office is Corporation Service Compioy.
ARTICLEY
This sosporation is anthorized to Jasu two glastes afstock to be designated “Covmmen Stosk”

and “Proferred Stock” The total mumber of shaves which his sarparation is autharized o lasus is
30,600,000 stures, of whish 20,000,000 shares shall be Comuaon Stock with 2 par welue of S0.001 pex

CASCRATCH\ 381750v4 dae
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shave gnd 10,000,000 shares ghall be Praferred Stock with s par value of $0.001 per share, 210,000
shares of which shall be designated Series A Prafored Stock and 1,500,000 shares of which shall be
desipuated Sesies B Prefivred Stock.

The Board of Direstors of this corparstion is hereby suthorized within the Kmitations and
restrictions stated i fvs Cerlificats of Incorporation, to determine oz alter the rights, profrences,
privileges snd restrictions granted 1o of impossd upen wy wholly auissued scries of Preferred f&%ﬁd&
sther than the Sories A Preferred Stock and Series B Proferred Stock, the sumber of shaves constituting
any such seties and the designation thereof, or any of theu, '

The relutive tights, preferences, privileges, Hmitations and restrictions granted to or Imposed on
the respeerive clagees of the shaves of caplral stock ar the holders thereof are as follows:

5.1 Dividends.

{z)  Theholdess of the Sexies & Prafoted Stock and Beties B Preforyed Stoal shall
be entitled to receive dividends, on 4 pari passu basls, out of funds legally gvatlahls therafir, ot ofl times
priar snd in prefarsncs to sy declerafion of payment of any dividend {payable other than ks Cammon
Stock or ather seciitios and rights convertible Inte or eatitling the tolder thersof to yeceive, divestly or
indirsetly, sdditdonsl shaves of Common Stock of this sorpagation) on the Common Stock of this
corparation, at the mte of () in the case of the Series A Preforred Stock, $0.08 per share (as adjusted for
stock splifs, stock dividends or similar sventa with Tespect t such shares) per aumumm, and (i) in the case
of the Series B Prefimred Stock, 50.36 per share (a5 adjusted for stock aplits, stock dividends or siavilar
events with vespest to such thares) per mmumn. Such dividends shall be payzhle when, a3 and If declared
by the hosrd of divectors of the corpovstion, snd shall not be comlstive: provided, however, with
Yespect to auy sharss of Sexies B Prefarred Stock that have not beeg sanverted to Common Stoek
plrsaant to sabseetion () or (5) of Section 5.4 by the fourth mmiversary of the dare on which the
covporation issued it st share of Swriss B Preforved Stock (the “Quries B Crigingl Issue Datg™),
dividends upon such shares of Sesies B Profered Stock shall begin to sccunulsts T GR3E Gz, LWpon
sonversion of any series of sny shaves of sny sexies of Praforred Stock pusesnt to subscotion {2 or ()
or Section 5.4, all declared or accwsmisted snd uspaid dividends shall be payable in cash or Conumon
Stock ot the then Fir market valus, 25 detsrmined in good faith by a malority of the Board of Directors.
No dividsnds shall be paid on sy shares of Common Stosk ox any shexes of any series of Praferred
Stock unless & dividend (ineluding the smount of any dividend pald pursusnl to the shove provision) {s
pald with respact to all outstanding shages of each saxies of Praforrad Swock in & amount for cach such
share of Prefirred Siock equal & of groater than the aggrogals smount of such dividends for afl shaves
of Compnes Stock inte which sach such share of Preferred Stock could then be sonverted.

() Consent 1o Repurchases. Solely for the purpose of thiz Secton 3.4, each holder
of shares of Series A Protarred G0k oF Sexes B Prefured Stock shall be deemed tg have consented o
2y regrrchssey by the corporation of sharss of Common Stock Lssusd to or held by suployess, dirsctors
or conndtants parsuant fo sgreements providing for vach repurchiase.

52  Liguidation Preference. Yo the svens of sy Bquidation, dissolution or winding up of the
vorporation, cithor velnTaey of mvolncry, distwibutions o e stockholders of the sorporation shall
be made in the fellowing manner:

CASCRATOHIZFTTIO Ao -2-
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(3)  Preferred Stock Preference. The holders of the Seties A Profarred Stock and
Series B Preferred StocE il be entitied tn recetve, on a parl passu basis, prior mnd in preferenice ta any
distribution of any of tha asscts or surplus finds of the covporation to the holders of Comunon Stock of
the carparstion, an amonnt equal ta (i) in the case of the Seriea A Preferred Stock, $1.00 per share (as
adjusted for stock splits, stock dividends or similar events with respect to sush sharas) (ths “Series A
Original fssus Prics™), plus an additional amount equal to any dividends deelared but unpaid on each
Such share (1he "Series A Lignidation Amount™), and (ii) in the case of the Series B Prefarred Stock,
$3.59 per share miﬁﬁé 3%: SO 5PN, Stock dividends or similar events with respect io such
shares) (the “Sexies B Original Issua Price™), plus an additional amennat squal to any divideads declared
or accamulaied Bul wHpEk on sach #ooh share (the “Serics B Liguidation Amount"). If, upen such
Ygquidation, dissolution or winding up of the corporation, Tis assets an onas Gashimaiad ars nsufficient
to permmit the payment to each holder of Series A Preferred Stock and Series B Predferred Stock the fill
aforesaid Liquidation Amounts, the entire assets and funds legally available for distribution shall be
distributed ratably to such holders fn proportion to the proferential amount ach such holder is otherwise
entitled to receive. The Series A Original Jssue Prico and the Series B Original Tssue Prce ars
collectively referred herein as the “Original Issue Priee”. .

() Remaining Asscts. Upon ths completion of the distribution required by
suhsettion () of this Section 3-2, the remaining asacts of this coyporation availabls far distribution to
stockholders shall be distibuted to the holders of Series A Preferred Stock, Series B Prafemred Stock and
Common Stack pro rasa based on the number of shares of Commmon Stock held by each sach holder
{assuming full conversion of the Sexics A and Series B Preferred Stock) until, () with respect ta the
holders of Series A Preferred Stock, sach holders shall have raceived an aggregate of $5.00 per share
(including amounts paid pursuant to subsectian (a) of this Section 5.2) and (ii) with respect to the
holders of Series B Preferred Stock, such holders have received an aggregale of §10.77 per share
(including amounts paid pursuant to subsection (a) of this Section §.2); theveafier, if asscts vemain in this
corporation, the holders of Commen Stack shail receive all of such remaining asscts pro rata based on
the number of shares of Common Stock held by each such holder.

. {c) Reorgmizaton or Merger. Unless otherwise agreed by the holders of at least
sixty pereent (60%) of'ihe Ten ontstanring Senics A and Series B Preforrsd Stock, voting together as
a single class, for the purposes of this Section 5.2, a liquidation, dissohution or winding up of the
corporation shall be deemed ta incinde (X) the acquisition of the corporation by another entity by means
of any transaction or scries of related transactions (including, without limitation, any rearganization,
merger or cemsalidation) that resules in the transier of fifty percsnt (50%) or mors of the corparation's
outstanding vating power ot (¥) a salc of all or substantally all of the assets of the corporation. Any
Securities to be deliversd to the holders of the Proferred Stock and Common Stock tpon a MErger,
recrganizstion ot sale afall or aubstantially all of the assets of the corporation shall be valued a3 follows:

@@ For securities nat subject to mvestment letter or other similar restrictions
an fes marketshility:

‘ (1)  iftraded on a securities exchange or The Nasdaq Stock Market,
the valie shall be deemed to be the average of the closing prices of the securities on such exchange or
market over the 30-day period ending three (3) days priar w the closing of such trangaction;

CABTRATERV 388T30v 008 -3
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o

{3y ifectively waded over-the-counter, the value ahgﬁ be ﬁaemai: o
be the averags of the closing bid prices over fe 30-day period ending tiree (3] Jays priorto tha closing
of such isansaction; and

(3)  if there iz no actlve publis maket, te valus shall be the fodr
market valus thersof, 2s detsrmined in goad faifh by the Roard of Directors of this corparation.

()  The mefhod of valuation of gecurities sultject to investment lotter of otber
sastietions on free nyaketabilicy shall take into account o sppropriate dissount (#s determdunad in good
falth by the Bomrd of Directors of this corparation) from the market velue datzroained 38 pumusntio
clauses (1), (2) o (3) dhove 50 as to teflect the spproximate fulr merket value thereaf,

(@ Tnthe event the requirements of this Section 5.2 are not compliod with, the
corporation shal] forthwith sithen

$)  cause such closing to be postpened witi] such tms =8 the pequirements of
this Section 5.2 have been compliad with, or

G0 cancel such wansaction, In witich event the Tights, preferencas, privileges
and restriotions of the halders of the Prefiaved Stock shall vevert 1 and be the same a5 such vights,
preferences, privileges sad resuictions sxdstng immediataly prive o the date of the frst notics referred
o In subsection (g} below,

{g}  The sorpovation shall give each holder ofveseed of Prefarzed Stock writien notice
of the transaction described in subssction (¢} wbove pot later than twenly £20) days prioe to the
stockholders’ mesting called to approvs such transastion, of twenty {30} days prior to the shosing of such
trangaction, whichever is carlisr, and shall also notify such holders in writing of the fisal approval of
such wansaction. The Srst of such notices shall describe the matesial terms and conditions of g
impending tramaction aud the provisions of subsection (¢}, and the corporation shall theresfter give such
heslders provpt notios of sny material changes. The transaction shall iz 5o svent take plase sooner than
en (10} days after the corporation has given notics of eny material changes provided fir berely
provided, however, that such periods may be ghorisned upon the written conscol of the holders of at Ivast
o tonds of the shares of Preforred Stock then cutstanding.

23  Yotng

{a} Cenersl. Hach holder of aach shars of Prefomred Siack shall be entitled tn the
number of votes equalio the number of shares of Cammon Stack o which such share of Preferrcd
Stock could be converted st the record date for determination of 108 steckholders sotided o vots on such
matters, or, ino such record dats i sotablished, at the date such vote is tken o any wiitien consent of
swockholders is solicited, and, exaept s otherwise requized by law, ghall have voting rights and powers
equal ta the voting rights and powers of tha Commen Stock. Bach older of cach share of Prefiorred
Stock shall be entifled o potics of any stockholders® mesting secordimes with the corporation’s
Bylaws and shall vots with bolders of the Common Stock upon the glaction of directors (except a5 set
farth i subsection (b) below) amd upon any other wmatier sabuained to a vote of stockholders {axcept
those matters required by law to be sdhwmined to & class vous and as set fonh in Section 5.6). Fractional

CASCHATIRISEET 0o ot
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votes by the holders of Prafiored Stock shall not, however, ‘e pemnitted and any Factional voting rights
shall {after aggregating all sbaves info which ghaves of Preferrad Stock held by sach holder could bs
convested) be rounded o the nearsst whals mamber (with oue-half being romded vpward). Bach bolder
of sach share of Commmon Stock shall be entitied o sns vois.

) Blsetlon of Divectors.

5 The holders of Comman Stock, voting =2 a single class, shall be sptitded
to elest two (3) members of the corporation’s haard of directars &t sach mesting o pursuant ts each
consent of the corporation’s sinckholders for the election of directors. The holdess of Series B Profirred
Stock, voting us 2 single class, shall be eatitled to elect three (3) megibers of the corporation’s bosrd of
dizectors 4t esch meeting or pursuant to each condent of the carporation’s stockholden for the slection
of Grectors. The boldes of Cosunon Stodk, Serles A Praforred Stock end Series B Preferred Stock,
voting together a4 & slugls class, vhall be entitled to dleat the remaining members of the corporation’s
beard of directors 4t sach mestiog or pursusnt 1o sach cousent of the corporation’s sieckholders fw the
lection of dirselars.

H

(i) Vacaucies in the board of direciors may be lled by 2 majorty of the
remaining directors originally elected by the sume series, cluss oF classes of shares that gleatsd the
memberwho sreated the vacancy {or the remaining direstor so clected if there i3 but one, or i there Is
s such director remaining, by the affirmative vots of the Twiders of a rosjority of the shares of that class
ot olssses). The stockholders entitled to vote upon the eleation of divectors way clect a izestor oF
direciors at any tme to §1 any vasancy or vecancies not filled by the dirsctors.

(i  Any director wha was glecsed by a spesified vlass or clesses of S0k o
serizs thereof may be removed during his or her tewen of affice, sither for or without cause, by, and ouly
by, the afinnative vote of 3 majority of the holders of the shaves of the class o classes of stock oF sexies
therenf that initdally elected such director. Sush vots may be given at 3 special maceting of such
siockholders duly called or by an action by written congent for fhat pUEpose.

5.4 Cognversion. The holders of the Prefiamed Stock have gonversion rights 2s follaws:

{z} Right to Convess. FHach share of zach series of Prefiared Stock shell be
converthle, at the option of the holer tervef, ot any time aftcr the date of {ssuance of such share, at
the offics of ths corporation or 2oy Transfte agent fop the Prafemed Stock, o such punmber of fully paid
s0d nongssesuable shares of Common Steck a3 is detormdsed by dividing the Orxiginal lssue Prics for
auch seriss of Preforrod Stock by the Conversion Price for such series of Prefimved Stck, determined
25 hereinafter provided, in effect ot the thue of the svaversion {ths “Conversion Rats”). The initial
“Conversion Prics” pex shars far the Seriss A Proferred Stock and Seriss B Preterred stock shall be e
Senies A Cmgms) Issue Price and the Series B Original Issue Prce, respectively. Such indtial
Conversion Price of cach sedes of Profemed Stock shall be subject o adjustinent as provided in
subsestion (=} of this Section 5.4

by Automatic Conversivn. Hach share of Praferred Stock ai*aﬂ wt?maﬁml}y be
sonverted into shaves 0F Lommon Sioek = 1 then sffuctive Conversion Rate (i) unmeiﬁmmlyvpnag 4]
the closing of & firm commitment underwritten public offering pursuant 10 an effective registration
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statement under the Secmities Act of 1933, 2 amended, covering the offsr avd sale of Common Stock
for ths sccount of fhe comporation to the public {n which the public offering peee {3 8t feast {prior to
underwiiter's discounts or compissions and offering sxpenses) $5.00 per shave {subject 1o adjustment
for stock splits, stock dividends, recapializations and siroilar events) and the 2gRiegals gros pocends
raised is squsl o ot grcesds 510,000,000 of {13 om the date ths holders of at Teast sixty peccent (50%)
of the then cutstanding sharss of Serics A Preforred Stock and Series B Prefasced Stock, taken togsther
53 a single clags, 50 sloot to convertl. ‘

(&)  Mechanics of Conversion. Befors any holder of Preferred Stock shall be entitled
to convert the same into sheres o Lonxner swek, ha shall surender the certificnts or cortificates
therefor, duly endomsed, u the office of this vorporation or of any transfer sgent for the Profemed Steck,
meed sl give written notioe to s corporation st #s principal corporate offics, af the election to convet
the same and shall sate thersin the name or names in which the certificate ov cerfificates for shares of
Coramon Steck are to be issued; provided, bowever, that in the event of an mstomnatc conversion in
conpection with an underwrinen pubLE ofterng a8 aescribad in subsection (b) shove, the oustending
shares of Preferved Stock shal] be converied autamatically without sny Farther aefion by the holders of
guch shares and whether or not the oxtificates reprosenting such shares we surrendersd o the
cosporating oF its franafer agent, and provided furhey shat the corporatics shall not be obligated to issus
certificates evidencing the shares of Compuon Stock Gsusbls upon such sutermatic conversion wdass the
cextificates evidencing such shares of Prefirred Stodk ars cither delivered to the corporatdon or its
tyansfer ageat 28 provided sbovs, or the holder notifies the corporstion or its trensfer agent that sush
certificates bave beon log, stolen or destroved and execntes & agrevment satisfactory to the corporation
to indeanify the corporation from any losy Incusred by 3 in connestion with such cectificares. This
eorporation shall, as soon us practicalile theseafter, issue and deliver a such office to such holder of
Preferred Stock, of to the nomines or nominess of guch holder, 2 centificats or cortficates for the pomber
of shares of Commen Stock to which such holder shall e entitled a5 aftresaid. Such comversion shall
be deemed to have been made immedistely prio? to the close of business on the dats of such surender
of the shares of Preferred Stock to be converted, and the person o parsoniy entitled to recedve the shares
of Comman Stock issuable upan such conversion shall be treated for all puspodcs a3 the recoed haldor
or holders of such shaves of Conunon Stock 23 of such dats. If'the copversion is in ponnseton with an
underwriite public offsring as deseribed in subseetion (b} sbove, the conversion may, af the option of
any holder tendering Preftvred Stock for nonversion, be conditioned upon the clesing with the
wndersnters of the s3ls of securities pursuant to such offering, iy which event the peysandg) entitled to
yesrive the Conpnon Stock npon copversion of the Prefared Stack ghall not be desvoed to bave
converted such Frafirred Stock undl irmediately prior o the closing of such sale of securities.

() Fractonal Shares. T Hou of any fctional shaves io which the holder of
Prefecred Stock wonld Biherwise be eatided, the corporation. shall pay cash equal to such faction
multiplied by the then effective Conversion Prics. Whether or nat fractional shaves are izsuahle upon
sueh convession shall be determined o the basis of tha total mumber of shazey of Praferred Stock of gach
holder at the Sme converting ints Common Stock and the nunber of shares of Common $toek isgushie
upon such aggregats conversion,

{&) Adjusunent of Conversion Prigs, The Conversion Prics of the Proferred Stack
shall be subject to adjustment Fom Hg (0 GG 89 1ONaWS:
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@  Ifthe corporation shall fasue (o7, prarsnant @ subsection ({3} below,
shall bs deemed t havs jssued) wyy Comemion Stodk other than wEreinded Stock” (as dafined below in
subssction (@)L for 3 considerstion per shars less than the Conversion Price for any series of
Preforrad Stock In effest irnmediately prior to the issoance of such Common Stock {exclnding stock
Sividends, subdivisions, split-ups, combinstions, dividends ox recapitalizations, which are covercd by
subsecfions (2)G), (v) and (vii) below), the Conversion Frice for such series Tn affect umediately after
each auch iasnancs shall forthwith (expept as otherwise provided in this subscotion {s)) be adjusted to
s pries equal to the product vhtained by multiplying the Conversion Privs for such series of Proferred
Stask in effrt immediately prier to sach 1ssaance of Commen Stock by & fraction, the nurarrater of
which is equal fo the s of (i) the totad number of shares of Commen Stock sutstanding (nchuding any

. shiares of Commen Stock deomad 1o be issued pursuant 1 sibssction (e))(3) below) tormediately price
1o such issuamcs of Conmmon Stock plus (1) e number of shares af Corumen Stock that the aggregale
congiderarion Teerived by this corporation for such issuancs of Common Steck wowd purdhase at the
Conversion Price for sach series of Preferred Stack in effect immediately prior to such issnance of
Conmen Stock, and the denorainator of which is equal v the sum of (i} the total mumber of shaves of
Common Stock outstanding (inchiding auy shares of Common Stock deemed to be lasued pussuml io
subsection (S)(H)(3) below) Immedintely prior to sudh Isaumes of Commen Stock plus (i) the numbey
of ghares of Common Stock lssued,

§i) For the purposes of sy adjustment of the Converdon Prov of the
Praferred Stock pursuant to this subsection (g), the following provisions shall be applicable:

{1} In twe cass of the tesiance of Commnon Stk for cash, the
consideration shall be desmad 1w be the smount of cash paid thersfor after deducting arry discounts or
commissions paid or incuired by the corparation in eonnecton with the jsstance and sale thersall

(2} Inthecaspofthe iasuance of Comvnon Stock fora copsideration
in whele or in part other than cash, the considerstion othex than cash shall be desmed to be the fair valuz
thereof as reasonably determined in good faith by the Board of Dirselors.

(3)  Inths case of the issuance of (i) options o purchase oy dghts o
subseribe for Comemon Stock, (i) seonrities, by thelr teoms, convertible te or exchangedble for
Commnon Stock or {iii) options to purchase or vights o subscriba for securitiss, by thelr terms,
sonvestible into or exchangeable for Cowmon Stocks

{3} the aggregate maninun namber of shares of Common
Stock deliverable wpon exercise (assuming the satisfecton of azy conditions t exexcisability, including
withaut lemitation, the passage of time) of such, options to purchase or Tights to subgeribe for Cormmaen
Stock shall be deemsnd tn have been issusd & the time such options or rights wers issued and fora
consideration equal to the consideration (determined in the manns pravided in clages (1) and {2 of
subdivision (i) abave), if any, received by the corparation upon the issuancs of such options or rights
plus nge mizimun purchass prics provided in such options or rights for the Comuaon, Stock covered
therelny;

(b3 the aggrogate maximum nnnber of shaves of Cumnmon
Sesck delivershle upon conversion of or in exchange {assmming the sadsfiction of @y conditons o
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eonvertibility or exchangeabiliny, including, without limitation, the passage of tme) for any such
eonvertible o exchangeshle seourities, o npon the exerise of optians to purchase o Tights to subseribe
for such eonvertdbls or exchangoable ssemities and subsequent conversion or exchange thersof, shall
Be doemed to have bean issusd =t the time such sepuritiss wers issued or such options ar rights wers
issued md for & cansideration equal to the cousideration received by the corporation for any such
secuxities and related aptions or rights (zxciuding any cash received on arcount of secrued ingerest or
acerued Hvidends), plos the sddiianal minfres considerson, ifany, 1o berecelved by the corporation
upon the couversion ot axchange of such securities or the excroiss of any refated options or rights (the
sonsideration in each case to be determined in the manner provided in clmuses (1) and (23 of subdivision
{H) sbove}} .

{c)  omany changs in the sumber of shayes of Cammeon Stock
delivershle upon exsrcise of any such options or dghts or conversion of or wuchange fr such convantible
o exchangeabls seouritios, ar on suy change in the minivrom purchass prics of meh options, xights or
secuities, inciuding, but not Hmited ta, & changs vesalting from the antidilution provisions of such
options, Hzhts or secuxities, the Conversion Prics of any sevies of Prefecred Stock that was in any way
affscted by or computed using such optichs, Hights or secuitles, dhall be recomputed to reflect such
change, but no futher adjustment shall be made for the setual issuancs of Common Stogk o any
payment of such considerstion upon the exercise of any such options or rights or the conversion or
exvhanges of such seowrities and ‘

(6} on the expiation of sy such opticns or rights, the
sermination of amy such rights 1o convert or exchangs or the sipivation of any options or rights related
10 such sonvertible or sxchangesble securitics, the Conversion Price of any swies of Prefired Stock that
was i any way affecred by or coenputed using such options, rights of seousities selated to such aptions
or rights shall forthwith be readjusted to such Conversion Price as would have been obtsined had the
adjustment made upon the smance of such optfons, rights, convertible or exchangeable secusities or
apticns ot fghrs relats to such convestible or exchangeshle seourites, as the case may be, been made
upan the basis of the issuumes of ouly the nwmber of shares of Common Stock (and sonvenible or
exchangeable securities that remaln in offect) actually jssued upou the sxercise of such options ar vights,
upan the conversion or exchange of such convertible o exchangosble securitios or upen the exercise
of the options or rights related 16 such convertirle or exchangaable securitiss, as the case may be.

iy “Bxcluded Stock™ ehall mesn:

, {13 sl ghares of Series A und Serfes B Prafmred Stock and the
Common Stock intn which the shares of Series A sud Sexics B Preforred Stock are convertible;

» ¢ afl shores of Common Stock or other securitiss isaued as a
dividend or dishibution on the Seriss A snd Series B Prefirred Stock;

(3)  all shares of Common Stock, warrants or options o puchase
Commen Stock or other securides issued, © the corporation’s smployses, offiosrs, dieciors, suientific
advigors, coppultants and services providess pucsuant to any plan oy sTangement approved by the Board
of Dissctors {including 2t least two divacinrs elestzd by Series B Preforred Swok);
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{4y  all sharss of Common Stacl, warrsais or options tn purchase
Common Stock or other seonzities issued 1 commersial banics o gl lessors npon approval of
the Bomd of Directors (ncluding at least too directors clested by Series B Preferzed Siock);

(5) =il shaxes of Cogamon  Stock jssued punsuast fo 8 firma
comitment underweitten public offering pussuant 10 30 effsctive Tegistration statement wnder Qe
Segurities Act of 1933, as smended; or

{6) the issuancs of shares of Comumon Stock in conuestion with
business cormbinations or corporats partnezing agreciments approved by e Bosrd of Trirectors
{including 22 least two directors slected by Sexies B Preforred Stock])

vy Ifthe number of shares of Commen Stock sutstanding & any tiue afler
fhe date hereof is inereased by a ftock dividend payable in shares of Commen Stock ar by s subdivision
or split-up of shares of Cosumon Siovk, then, on the date such payment i mads or such change is
effective, the Conversion Prcs of Preferred Stock ghall be sppeopriaely decressed 2o that the muber
of shares of Common Stack lesisbls on eonversion of oy shares of Prafered Stock shall be inereased
in proportion 1o such Increass of sutstending shares.

{v)  1fthe mumber of shares of Comumon Stock cutstanding st axy time aftex
the dats hereof is decreased by 8 combination sfthe cutstanding shaves of Comoon Suck, then, on the
affective dute of such combinstion, the Conversion Price of Preferred Stodk shall be appopristely
inereased 5o that the number of sharss of Common $iock issuable on comversion of amy dhares of
Preferred Stock shall be decrased in propartion w such decranss in outgianding shares.

' (vi} In the event the gorporation shall declare a digeibution payable In
securities of other persons, avideness of indebledness issued by this saporation ax other perons, assets
(excinding cash dividends) or optiong orrights net coferred to i subsesdon {8)(iv), then, in aach such
gase for the papose of fhis subssction (e)(vi), the bolders of Preferred Stock shall be entiled to 2
proportienate shage of any such distribution as though they were the holders of the manber of shares of
Comrnon Stodk of the cotporstion inte which their respective shares of Peaforred Stock ars converiible
ag of e record dats fixed for the determination of the holders of Common Stock of the corporation
entitled to racaivs such datributon,

{vily Incascat suy timc after the date hersof, of sny capital reczganization, or
any reclassification of the stock of the corpuration {other than 38 = regnit of # stack dividend or
subdivision, split-up or combination of shares), o the covaclidation or merges of the corporation with
o fle another person (other than & copsolidation of METEer in which the corparation is the continuing
entity zud which does not resuls i any change fn the Comzmon Stack or 2 consolidution or marger where
Section 5.2 applies), the shaves of Preferned Stack shall, afier such peacganization, raclzusification,
consolidation, merger, sals oz otier dispositdog, be convestible into the kind and amber of shaves of
stack or uther securities or prapesty of the sarporstion of otharwise to which such holder would have
bees sntitied if immediztsly price to such reorganization, ceclessiBoation, consolidation, merger, sals
ge ether dispositon such holderbad copverted ite shaces of Prefered Stock fnte Common Stock. The
peovizions of this clauss (vii) shsll similarly spply W suceessive reorganizations, veclassificarions,
sonsolidations, mergsrs, sales or othex dispositions,
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(v} Al caloulations under Section 5.4(s) chall be made to the neayest cenl ot
4 the meatest one hundredth (1/100) of & share, a5 the case may be.

(  Minimal Adjustments, No sdjustmant in the Conversion Price for any sevies of
Proforred Stock nead Br whds 1 sush sdstmant wold Tesult in 8 changs In the Convession Price of
Toms tham $0.01. Any sdiustrment of lass than 50.01 ewitich is not tuade shall be earried forward and shall
e mude 2t the tme of and togather with any subseguent adjustment which, on 2 curnelative basls,
amounts 1o &0 adjustment of 50.01 or more dnths Conversion Prcs.

{8 Mo Impaimment, The eorporation will mot theough sny reergsnizaten,
vecapitatization, transfer ot aasels, consolidution, METILL, Hosolution, issue oy eale of seougities of a0y
other volnstary action, svold o sed to svoid the gbsegvancs oF porformanse of suy of the terms 1o be
phsarved of performed hereunder by the carporation, Bur will gt all times in good fith ssaist in the
carrying out of 51l the provisions of this Seetion 5.4 zod in the taking of all such sction &s may be
nevessary or approprizis in order t protect the conversion rights of the holdess of Praferved Siock set
Sopth in Section 3.4(6) againgt fmpairment. This provisien shall fot estrict the sorporation’s ¥ight (o
smiend s Certifcate of Incorporation with the reguisite stoxkholder sonsent.

{y  Certificate ss to Adjustments. Upon the aceurrense of sach adiustment o
readjtatment of the Cduvernon Re 100 0y Senss = Preferred Stock prrsuant to Section §.4(x), the
eovporstion 28 its sxpense shall promptly comapute such sdjnstens or veadinstment in scoordance wiih
ths terms hereof and mrepars and furnish to sash haldst of such series of Preferred Stock 2 cetificats
satting forth such adjustmecnt or ysadjustmont end showing in detall the ficts wpon which such
adfustrnent ov readjustment is based. The sorporation shall, upen wiiitsn veqnest &t any thoe of wny
Belder of any series of Prefeered Stock, furnish ov sause to be funlshed @ such holder = liks canificate
setting forth () alt such afjustments and readjustments, (if) the Conversion Rate at the thoe in offsct,
and (57} e membes of shrres of Commen Stock md e amount, i£ aaty, of other propesty which at the
tzas would be eceived upon the conversion of such hnlder’s shaces of Prefired Stock,

& Motices of Rovovd Date and Pro quidarion Distelbution. In the event 0
myf&@gﬁyﬁem@@f&@aﬁﬁar&mﬁmﬁ@ Idexs 7 winss oL % jes
determiving the holders therenf who xrs entitled to esive 2oy dividend (other than s vash dividend)
o ather distbution, any Haks to subseribe for, purchase or stherwise aequive sny shares of stock of any
slasy or oy other secvaities or propesty 030 recuive any other fight, the corporation shall mail 1o each
holder of Praferred Stock st least twenty (20} days prior to such sseand date, & notice specifying the date
s which any such recosd 1810 be taken for the purpose of such dividend or distritvsrion or vight, and e
amowst and clumacter of such dividend, dlaxilndion orvight. In the event of 3 Uguidadon dintribution
purmaant o Sestion 5.1 heeand, the corporation thall il o aneh holder of Prefirved Stock net later ian
twenty (20} days peior to the stockholders” mpeting ealled o approve such transaction ov twenty {20}
days pelor to the closing of such trangaction, whichever is earlier, & notice (1) caxtifiing as to () the
anticipated aggregate procesds available for dlauibution W wolders af Preferred Stock and Comumon
Sreak, () the amonat expected to be distributed purstant o Section 5.2 In respect of sach shars of gach
swstanding sevies of Prafomed Stock wnd sackh ghars of Common Stock xnd (7) the amownl sxpected ©
e dixuibuted pursusns fo Seotion 5.2 in respact of sach share of each outstanding serizs of Preforrad
Siock If the bolder of sach such shore of Freferred Stock convested such share of Freferrad Stack into
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Comman Stock immediasaly prior to the lquidation diztribution and (i) stating that fu comnection with
such liguidation distribution the holders of shares of eack series of Prefinved Stock may prior to such
hauidation diswihution conver: their sharss of such seviss of Prafered Stock e Comymon Stock st the
applicable Conversion Rate for such saudss. :

3 Wotices, Any notice required by the movigions of Sectons 5.2 and 5.4 1o be
given to the holders of Shiros of the Prefesred Stock dhall be deesied given upon pasonal dslivery, upan
detivery by nationally resogrized courier or thres business days after deposit in the United States mail,
postage prepaid, sud sddressed 1o each holder of resord at such holder’s address sppewriog on the

_eorporation’s books.

(&)  Resexvation of Stock Issusble Upon Conversion. The corporation shall st &l
firnes reserve sod keep Svallnbis Oul OF e BubenZed BUE wmssusd snares of Common Stack solsly for
tha purposs of effecting the conversion of the shares of Preféwred Stock such ramnber of its shayes of
Conunon Stock a5 shall fom thos to time be sufficlent to effect the conversion of a¥l autsding shases
of Preferrad Stock; and if at any tme the numbser of amborized ot wnigsned shares of Commen Stock
shall net be suffcient o effest the conversion of all then cutstanding shaves of Preferred Stock, tha
sorporation will take such estporats action a3 muy, in the opinfon of }s counsed, be necessary o ntrsase
its wuthorized but uniseued shares of Cammon Stock 1o such mumiber of shares as shall be sufficient for
such purpose.

(3}  Reizsuance of Convered Shares. Mo shares of Praferred Stock which have heen
comverted into Conamon SIach sher The oHgnal suance thersof shall ever again be relssued and ol
such shares so converted shall upos such conversion ceass to be a part of the authorized shares of'the
corporation.

5.5  EResdemption.

{a)  Rederaption on Demand. I the event that holdors of at least shay percent (50%)
of the the cutstanding Beries A Preferred Stoac and Sedes B Preferred Stock, taken together a2 3 gingle
class, 50 request n writing, #t any Sme on or afer the soventh anpivertary of the Scries B Original Tssus
Drats, this eorporation shall, an the date staty (60) days afler such request is given (the “Rademption
Drate’), to the extent it may lawfully do 30, tedesm up to 50% of the number shares of e Beries &
Preterred Stock and Sexics B Preforred Stock then eld by such halders, or if such demand ls wade s
smy time on oF s8er the cighth soniversgry of the Sexizs B Origingd Isaue Date, up ta 100% of the sheoas
afthe Serios A Preferred Stock mmd Sedes B Proferesd Stock then hald by such bolders by the paylog
the Redemption Price (as dofined below) thoreof. Notwithstanding the forsgoing, eny holder of Sexies
A Preferred Stock or Sexies B Preferred Stock who did not vots and vegmest in writiog that bis shases
be redeemed may slect mot to pattivipate in any rademption without prefudice to such holdex’s
redemyption rights uader this Seotian 5.5,

(5}  Redemgtion Prive. The piice per share to be paid to redeem the Serjss A
Preferred Stock shall b 7a mnonnt squal to the Series & Liguidston Amount and the price per shars
10 he paid to redeem the Seriss B Praferred Stock shall be an smount equal to the greater af (f) the
Series B Liquidation Amount or (if) the fair macket value per share 5s detormained by agreement hatwoen
the holders of sixty percent (60%) of the then sutstanding shares of Series B Prafered Stock and the
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corporation or, if such holders and the corporalon cannot agree on the fakr maker valus, by =
independent agpeaiser mutually acceptable to the holders of & sixly peroesut {60%) of the then
outstanding shares of Series B Prafirred Stock and this coaporation; provided, beweves, that if such
holders and this corpovation are unable to sgree on 2 stagle sppxiser, the AolGers of & sixty peresnt .
(60%) of the then outstanding shares of Series B Peeferred Stock, oo the one hand, and s sorporation,
st the other hand, shall sach select & single independént appraiser reasonsbly qualified to condust
business vahiations of such nature, ead such gppraisers:shall agres on the Redemmption Price o shall
select & fivd sppraiser who shall determine the Redemption Price.

{)  Purtial Redemption. buthe svant of suy redempiion of ouly & part of the then
outstanding Series A and Sexes B Proserred Stock, corporation shall effect such redsmption pro 7ata
among the holders of Series A aud Series B Prefered Stock ascording to the aggregate wmumher of
outstanding shares of Scwies A and Series B Preferred Stock beld by ench holder

%

ihe Business aay next preseding the day on which notics is gives) of the Secles A snd
Series B Preferrad Stock. a¢ the addoess 1ast shown on the records of the gorpuetion for such holdsr or
given by fhe holdes o the corporation for the puspese of notive or ifus such address appesss or is given,
at the place where the principal exevutive office of the soporation is located, notifying such halder of
the redemyrion to be effscted, specifying the sumber of sharss to be redesmad, the Redemption Price,
the place at which payment may be chiaiged snd caling upon such holder to swyender 10 the
cospotation, in the manner and 2t the plave designated, its certifivate or cextifoates roprosenting the
shares to be redesmmed. Except a5 providad in subseetion (2) below, on or after the Redemption Date,
sach holder of Seriss A ot Series B Proferred Stock i be radermed shall surrender to the corporation
the cextiBeate or cartificates representing such shares, in the manner and at the place designated futhe
Redemption Notics, apd thersupon, subject 1o the pravisions of sabsection (g} sbave, the aggregals
Rederoption Prive of such shares shall bepayuble to t order of the person Whoss REmS IPpSATE o8 such
certificate or sertficates as the owner thereof and each surrendered sertificate shall be caucelled. Inthe
svent lass than all the shares represented by any such certifizate are redsemed, 8 new vertificats shall
be issued represanting the wredesmed shares,

(¢}  Effect of Redemption. From and afier the Redaemption Dass, uniess thers shall
have been a default i payrnenE of the Aedemption Prise, all rights of the holders of such ghares a3
holders of Serist A and Series B Prafared Stock (axvept the right to receive their vospective Redemption
Price without inferest vpon surrender of their certificats or corhificatss) shall cease with respect to such
shares, snd such shares shelf not thereafier be wansfected on, te books of the cotposation of be desmed
10 be cutstinding for wiy pucposs whatsesver, Ifthe fands of the corporation legally available for
redemption on any Redangtion Dats sre suificlent t redesm the total munber of ghares requested o
be redesmed an such date, thoss funds which are legally available will be used o redesms the maximuin
possihis number of such shares provala 83 described in subsection (o) above. The shures not recdesmad
ahall remain vutstanding and be entitled to 2l the rights snd preforances provided herein. AL auy thue
thereafter when sdditional fmds of the scrpcration are Jogally svailable far the redemoption of shares not
redemned, such fimds will irmmediately be set aside for the redemption of the balance of the shares
which the corpoeration has become shligated to redeemn on any Redegnption Tate but which it hag not
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redsemad; provided that the holders ofsuch Sédes A and Sexies B Prefered Stock shall
14 daya notice of such redemption. '

(f  Redsroption Fanding. Cm op prier t the Redovption Dats, the corparation shall
depasit the Radetantion Price of 4l sharss of Preferred Stock designated for redempiion, with 2 bak
o trust company having agpregste capital and surpins in excess of $100,000,000 a3 2 touat fund for the
bonefit of the mspoctive hwlders of the shares designnted S cedemuption and not ¥t vedesmed
Simultanconsly, the coporation shall deposit irvevacable inswuctions snd anthordty te such hank gy frust
sompany (o pay, on amd afier the dats fixed v redemption or pulor therste, the Redepption Prive of the
Sedes A sl Series B Profemred Stock to the helders theveof, tespectively, upsn survander of their
certifivdtes, Any money or notss depasited by fhe corporation pursusst to this subsection () frthe
redemption of shares which are Sieresfier converied Into shares of Conumon $tock ne later than the closs
of tusiness on the last business day prior o the Redermption Dats shall be penuned to the corporstion
forthwith upon guch conpversion. The balancs of sy money of notes deposited by the carporation
pursoant to 9k subsection. () romehdng wnelsimed at the explmtion of six months following the
Redemption Dats shall thereafier b seturned 1o the corporation, provided that the steckholder to which
guch monsy wourld be payable herennder shall be sntitled, upon proof of s ownership of the Sexles &
and Series B Praferred Stock snd payment of sny bend reduested by the curporation, to recelve suc
menies but without interest fom the Badenpton Date. ‘

56  Preferred Stock Protective Provisions,

(g3  Series A Protective Provision. So long as ot Jeast 100,000 shaves of Serles A
Preferred Stock are oulstonding, (he sorpotaten sl not, without Srst obtaining the sffirmative vals
o writtan coment of the holders of &t Jeast S8y percont (50%) of the then puistanding Serles A |
Preferred Stoek talie any action that would alter or chaoge the rights, preferences ox privilegss of the
Series & Proferred Stock materially or adversaly.

. (B Seciez B Prowctive Provision. So long as a Jeast S00,000 shaves of Sesies B
Proferred Stock are oulsianiing, the corpotaton saall not, without first obtaining the alfftmative vois
or writtan consent of the holders of a2 least sixty percent {60%]) of the then sutstanding Serfes B
Profiwced Stock wke any action that would slter or change the rights, preferageas op priviloges of the
Bexies B Preforred Stock materially op sdversely. .

{z} Gemeral, So long 2 af leeet 500,000 shares of Secles B Prefored Stock sro
outstanding, the corporanion Shall not, without Srst obtaining the affxeaative vote or weitten consent of
the holders of at Jeast sixty prrcent {60%) of tis then outstanding Sedes A and Serien B Praderred Stack,
voting together 33 8 single class:

@) auwthorize sny othw equity secudity, ineluding any other sesurity
saavartible huto or exercisable for sny equity seommity, baving aprefarencs over, of on parity with, the
Serfes A Preferred Stock or Serles B Praforred Stack with vespect to votlng, dividends of upen
lipudstion;

. () sall, convey, or otherwise disposs of or encuzmber ail ov substangally all
of its property or business or mergs intw or consolidate with any ather sorporation {other than & wholly
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owned subsidiary corporatian) or effect any transaction or sezies of related transactions in which more
than fifty psrcent (50%) of the voting pewer of this corporation is dispased of;

@ii) declare orpay any dividends on the Cemmon Stack, or w.pmthase any
Preferred Stock or Comunon Stock (other than the redemption rights provided by Section 5.5 or the
exercise of repurchasa rights pursuant to any right of first rofusal or rastricted stock grant approved by
amajority of the Board of Directors);

Gv)  unless umanimously approved by the Board of Directors, make any loans
ar advances to, employees or consultants of this corporation, except (i) in the ordinary caurse of business
as part of travel advances or other remuneration for services and (i) pursuant to secured promissory
notes for the purchase of stock; -

() unless unanimously spproved by the Bomd of Divestcrs, make any
gusranioss, excspt in the ordinary course ol usiness;

(vi) mongage pledgs or create any scouxity interest im, or permit any
subsidiary corporation to mortgags, pledge or create ay security mnterest in, all ar substannal_ly all of
the real or persanal property of this cotporation or any subsidiary corporation, unléess unanixponsty
appraved by the Board of Directors!

(vil) own or perrnit any subsidiary corporation to owa auy securities of any
subsidiary corporation or other corporation, partnership or other entity unless it is wholly-owned by this
corporatian unless unanimously approved by the Board of Directors;

(viti) repurchase any shares of this corporation’s capital stack from 2
stockholder of this corporation if the corporation and the holdets ol at least sixty percent (60%) of the
then outstanding Series A and Sesies B Preferved Stock, taken together as 3 single clgss. reasonably
datermine that such repurchase would cause either the Serics A Preferred Stock or Series B Proferred
Stock to fail to qualify as “qualified small business stock™ mder Section 1202 of the [ntemal Revenue
Code of 1986, a5 amended;

(ix) increasc the size of the Board of Directors ta mare than seven (7)
membets, unless unanimously approved by the Board of Directors; or

(x) amend the corporation’s Certificate of Incorporation.

The provisions of this Section 5.6 shall ot be in limitation of any rights which any holder of Prefemred
Steck may have under the DGCL.

ARTICLE V%

P

In furtherance snd not in limitarion of the pawers conferred by statute, the Baard of Directors
is expresaly authorized to make, alter, amend or repeal the Bylaws of the corporatian.
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ARTICLE VI

The sramber of divectors which constituts the whole Board of Directars of the corporation shall
e a3 specified in the Bylaws of the gorporation. :

ARTICLE VI

__ Election of dirsctors aed not be by wrinen ballot unless the Bylaws of the corporation shall 30
provide,

Meetings of stockholders may be held withis or without the State of Delawars, as the Bylaws
may provide. The books of the carporation may be kept (subject to any provision contained in the
statutes) outsids the State of Delaware at such place or places as may be designated from time to time
by the Board of Directors or in the Bylaws of the corporation.

ABRTICLE X

 Advange notics of pew business and stockbolder sominations for the electiom of dirastors shall
be given in the manner sid to the et provided in the Bylaws of the corporation.

ARTICLE XD

To the fullzst extent peomitted by the DGCL, a8 the game may be amended from thue to e,
% director of this comporation shall not be pepsonally Hables to this corporation ar it8 srackholders for
seonetazy demages for breach of Sduclary duty 85 2 direnior. Any repesl o modification of the
provisions of this ARTICLE X1, by smendmant of this ARTICLE XI e by specation of law, shall nat
adverssly affect any might ar protection of & divector of the corperation with respedt to ANy acis oF
orsissions of such director cosnrring prior to such repead o modification.

To the fullest extent parmittad by applicsble Taw, this corpagation is suthorized to provide
(s Soation of {and sdvancement of £xpenscs 1o} direstors, offices, employses and other agents of
this corporstion (and any sther persons to which Trelawage Jiw permits this corparation to provide
ndenmification), through Bylaw provisions, agreements with any such direvtor, officey, engplayes of
other agent ot other person, vate of stockhalders of Sisinterestd divectars, of otherwise, I sxoess of the
indemnification and advancement otherwise permitted by Section 143 of the DOCL, subject only W
{imits created by applicebls Delaware law, statutary oF panstatutory, with respect to astiona foz resch
of duty to @ corporation, s stockholders and others. Any repeal ov modification of any of the provisions
of this ARTICLE XII, by amendment of this ARTICLE K11 ar by operation of law, thall nat adversely
affect ay tight or protection of 2 director, officen, emyployse or other agent oF Gl person existing 2
the dme of, or mcresss the Hability of any digector of this carporation with zespest 10 any s oF
ouissions of such director, officer oF agent GCoUIng prior to such repeal of modificadon.
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