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RPAZE 1

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DQ BEREBY CERTIFY THE ATTACHED IS A TRUE AND CURRECT
COPY OF THE RESTATED CERTIFICATE OF V"WIDEDEGGE, IRC.V, CHANGING
ITS NAME FROM "VIDEQEGRG, IRC.'™ IO "SAY MEDIA, INC.", FILED IN
THIZ OFFICE ON THE TRELFTHE DAY QF JANUARY, &.D. 2031, &% 2:4¢
CHCLOCR P oM.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER QF DEEDS.
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State of Delawars
Becretary of State
Diwision of Corporations
Deliversd U2:50 FM 0l/12/3013
FILED O2:46 PO VIS 12/2088
SRV 110037135 « 3044482 FIIR
EIGHTH AMENDED AND RESTATED
CERTIFICATE OF NCORPORBATION
O
YVIDEQEGE, INCL

{Pursuant to Sections 242 and 245 of the
{reneral Corporation Law of the State of Delaware)

 VideoBgg, Inc., 2 corporation organized and existing under and by virtue of the
provisions of the General Corporation Law of the State of Delaware {the “General Corporation
Law™},

DOES BEREBY CERTIFY THAT:

1 The nams of this corporation is VideoEgg, Ino, (the “Corperation™. The
Corporation was originslly incorporeted pursuant to the Generst Corporation Law on March 17,
2005 under the ngwe VideoBge, lne. On Apeil 20, 2003, the Corporation fled an Amended aud
Restated Cortiticate of Incorporation with the Secretary of State of the State of Delaware, Un
January 4, 2006, the Corporstion filed a Second Amended and Restated Cerlificate of
Incorporation with the Secretary of State of the State of Delaware, On Septembsr 26, 2006, the
Corporation filed & Third Amended and Restated Certificaie of Tavorporation with the Secretary
of Niste of the Stste of Delawars, On February 13, 2007, the Corporation fikd & Pourth
Amended and Restated Certificate of Incorporation. On Augnst 20, 2007, the Corporation filed
Catificate of Amendment to the Fourth Amended ond Restated Certificate of Incorporation. {n
August 28, 2007, the Corporation filed a Fith Amended and Restated Centificate of
Incorporation. On Felwuary 26, 2008, the Corporation filed » Certificate of Amendment to the
Fifth Amended sud Restaved Certificate of Tncorporation. On fanuary 28, 2604, the Corporation
filed a Sixth Amended and Reststed Cextificate of Incorporation. On March 19, 2018, the
Corporstion filed a Seventh Amended and Restated Certifieate of Incorporation.

_ 2. This Bighth Amended snd Restated Certificate of Incorporation {the
“Cortificate”) amends and restates the Seventh Apended and Restated Certificate of
Incorporation of the Corporation, as agtended and was duly adopted n accordance with the
provisions of Sections 242 and 245 of the Geperal Corporation Law, snd was approved by
written consent of the stockhaiders of the Corprration given ln accordapce with the provisions of
Seotion 228 of the General Corporation Law. The resofution seiting forth the Bighth Amended
and Restated Certificate of Incorporation of the Corporation is as follows:

RESOLVED, that the Seventh Amended and Restated Ceriificate of
Incorporation of the Corporation, as amended, be, and it hereby i, smended and
restated in i sutirety o read as follows:

FIRST: The name of the corporation is Say Media, Ine. {the “Corporation”),

SECOND: The address of the registered office of the Corporation in the State of
Delaware is 1209 Orange Strest, Wilnmington, Delaware 19801, The name of il registered sgent
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at such sddeess is Corporation Trust Company, In the City of Wilmingion, Clounty of New
Castle.

THERD: The nature of the business of purposes to be vonducted or promoted i
1o engage in any lawful act or activity for which corporations may be organized under the
General Corporation Law,

FOURTH: The total number of shares of all classes of stock which ihe
Corporation shall have awhority fo jasue is 160,738,285 shares, cousisting of (i} 116,000,000
sharss of Common Stock, $0.000123 par wvalue per share (“Commmon Stock’™), and
{11} 50,738,285 shares of Preferred Stock, $0.000125 par value per share (“Preferyed Stoek™), of
which (A} 3,000,000 shares shall be designated “Sedfes A Convertible Preforved Stock”
(heveinafler, “Series A Preferved Stock™), (B) 768,248 shares shall be designated “Series B
Ceonvertible Freferced Stock™ (hereinafier, “Series B Preforred Stock”), (€} 9,657,186 shares
shall be designsted “Series © Convertible Preferred Stock” {hescinafter, “Berigs € Preforred
Stock™), (D $,776,919 shares shall be designated “Serfes D Convertible Preferved Slock”
{hereinafior, “Series It Prefeered Stock™), (E) 9,664,871 shares shall be designated “Geries E
Convertible Preferred Siock” (hereinafter, “Series E Preferved Stack™), (F) 4,961,061 shaves
shall be designated “Sevies F Conveniible Preferred Stock™ (hereinafier, “Series F Preferred
Stock™), (3) 1,830,000 shares shall be designated “Serigs -] Convertitble Preforred Stock™
{hereinafter, “Seriss G-1 Preferved Stoek™), (M) 1,140,000 shares shall be designated *Berien
Y Convertible Preferred Stock” (hereinafier, “Series G-2 Preferved Stock™), (D 4250000
shares shall be desipnated “Serex (-3 Convertible Prefarred Stock” (herelnafier, “Series &3
Preferved Steck™ and (I} 1,690,000 shares shall be desipnated “Seriss G4 Convertible
Preferred Stock” (hereinafier, “Series G-4 Preferved Stock” and together with the Serigs UO-1
Preforred Stock, Series (3-2 Preferred Stock and Series (-3 Preforred stock, bereinafier “Series
G Preferred Siock”).  The following 15 o statement of the designstions and the powers,
privileges and vights, and the qualifications, limitations or restrictions thereof 1o respect of each
class of capital stock of the Corporation. Unless otherwise indicated, references to “Sections™ or
“Subsections” in this Article refer to sections and subssctions of this Article Fourths

A, COMMON STOCK

1.  Geperal. The voting, dividend and liguidation tights of the holders of the
Cotamon Stock are subject to and qualified by the sights, powers and preferences of the holders
of the Proferred Stock set fosth herein and as may be designated by resolution of the Bosrd of
Diirectors with respect to any series of Praferred Stock as suthorized herein.

2. Yoting, The holders of the Common Siock are entitled to ane vote for sach share
of Common Stock held #t sll meetings of stockholders (and written actions in fien of meetings).
Thers shall be no cumulative vading, The number of authorized shares of Common Stouk may:
be increased or decreased (but not below the mumber of shares thereof then cutstanding) by the
affirmative vote of the holders of shares of stock of the Corporation representing a majority of
the votes represented by all outstanding shares of siock of the Craporvation entitled & vote,
irrespective of the provisions of Seetion 242(b)(2) of the General Corporation Law.
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3 Dvidends. Drividends may be declared and paid oy the Common Stock fow
funds lawfully available therefor as and when determined by the Board of Direciors and subjgot
to-any preferentisl dividend rights of auy then outstandiog Preferred Stock, Any dividends, after
payment of any of any preferential dividends o te Preferred Stock, shall be paid to the bolders
of shares of the Common Stock and Preferred Stock pro rata based on the numaber of shares of
Common Stock then held by sach holder (assuming conversion of all such Preferred Sinck into
Common Stock). ' '

4, Ligmidation. Upon the dissolution or lquidstion of the Corporation, whether
valantary or involuntary, holders of the Common Block will be entitled 1o receive all assets of
the Corpuration available for distribution to its stoekhalders, subject to any preferential rights of
any then owistandlng Preferred Stock.

B. PREFERRED STOCK

Preferred Stock may be issued from time 10 time i one or more series, each of such
series 1o have such terms as stated or expressed berein. Any shares of Preferred Stock wiiich
gy be tedesmed, purchased or soquited by the Corporation may be relssued, except as
otherwise provided by law or by the terms of any series of Proferred Stock, Different sevies of
Dreforred Stoek shall not be construed to constitute different classes of shares for the purposes of
voting by classes, except as expressly provided hersin or under the applicable law.

LN SERIES A, SERIES B, SERIER C, SERIES [y, SERIES E, SERIES F, SERIES G-1,
SERIES G-2, SERIES (-3 AND SERIES G-4 CONVERTIBLE FREFERRED STQCK

The 3,000,000 shares of Series & Preferred Stock, £,768.248 shares of Series B Preferred.
Stock, 9,657,186 shares of Series © Preferred Stock, 5,776,919 shares of Swries D Preferrad
Stock, 9,664,871 thares of Series E Preforred Stock, 4,861,061 shares of Serles F Preferred
Gtock, 1,830,000 shaves of Series G+1 Preferred Stock, 1,140,000 shares of Serles G2 Preforred
Stock, 4,250,000 shaves of Series G-3 Preferted Stock and 1,650,000 sharey of Series G4
Preferred Stock shall have the following rights, preferences, powers, privileges and restrictions,
gualifications and limitations

kR
shres of Common Stock [n any calendar year, other than dividends on shares of Cormmon Swek
payable In shases of Common Stock, vnless {in addition to vhtaining any comsents required
elsewhers in the Certificate of Incorperation) the holders of the Preferred Stock then outstanding
shat! first receive a dividend on each outstanding share of Preferred Stock in an amount equal to
() $0:01 per share, in the case of the Series A Preferred Stock, { b} §0.033173 per share, in the
case of the Beries B Preferred Stock, (¢} $0.1313405 per share, iv the vase of the Benes C
Preferred Stock, (d) 50,208 per share, In the vass of Series I Preforred ek, () $0.0R3312 per
<hare, in the case of Series E Preferred Stock, (§) $0.1387 per share, in the case of Series F
Preferred Stock, (g} $0.1384 per shaye, in the case of Seriex (-1 Preforred Stock, (hy 801384
pet share, in the case of Serles (-2 Prefened Stock, (i) $0.1384 per share, b the case of Series
{33 Preferred Stock and (3) $0.1384 per sharg, o the case of Series (-4 Preforved Stock in each
case subject 1o appropriate adiustiment ju the event of apy stock dividend, swock splig

Dividenids, The Corporation shall not declare; pay or set aside any dividends on
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combination or other similar recapitalization affecting such shaces. The foregoing dividend shall
be paid when, as and if declaved by the Board of Directons of the Corporation and shall not be.
sumulative.

2. Liguidatiop, Dissolution or Winding Ups Certaln Mergers, Consolidations. and
Assel Sales.

{8)  Proferential Faviment to Holders of Freferred Stock, In the event of any
volurttary or vvoluntary Houidation, dissohution or winding up of the Corpovation, the Solder of
pach share of Preferred Stock then outstanding shall be entitled to be paid out of the assets
available for distribution to its stockbolders before any payent shall be made 1o the holders of
Compmuon Stock by reason of s ownership thereof, an amount per share equal 1i% respective
Liquidation Amount. 1f upts any such Hauidation, dissolution or winding up of the Corporation
the assets available for distribution 1o its stockbolders shall e insufficient fov pay the holders of
sharex of Preforred Stock the full aforesaid preferential amounts, the haolders of shares of
Preferred Stock shall shave ratably in any disiribution of the agsets available for distribution i
propartion to the full preferentinl amount that gach such holder is otherwise entitled 10 receive
pursuant to this subsection {a). *Ligaidation Amount” shall mean the Original Issus Price of a
particular share of Preferred Stock, plus any dividends declared but unpaid thereorny “Crriginal
fssue Prive” means the Series A Qviginal Jssug Prive, the Serles B Original Issue Price, the
Series € Driginal Issue Price, the Sevies I Original Issue Price, the Sevies E Original Issue Price,
the Seriex F Original Tssue Price, the Series G-1 Original Issue Prive, the Series G-2 Original
Issue Price, the Seriss G-3 Original Tssus Price or the Series O-4 Uriginal Issue Prive, as
applicable; “Series A Originel Issue Price” means an amount equal to $0.125 per share, subjoct
fo appropeiate adiustment in the event of any stock dividend, stock split, combination or other
similar recapitatization with sespect to the Series A Preferved Stock; “Beries B Original Issue
Price” means an amonnt egual i 30414685863 per shave, subjest to appropriate adiusiment in
the event of any stock dividend, stock split, combination or othet similar recapitalization with
respest to the Serier B Preferved Stock; “Series € Original Iusue Priee” means an amount equsl
to §1.64175623 per share, subject to appropriate adjustment in the event of any stock dividend,
stock split, combination or other similar recapitalization with respect 1o the Seriss C Preferved
Stock: “Serites I Original Toswe Price” means an amownt eqnal 1o 52.60 per shars, subject to
appropriate sdjusiment in the everw of any stock dividend, stock split, combination or other
similar recapitalization with respent 1o the Serjes D Prefersed Stock; “Series E Original Issue
Price™ means an amount squal to $1.0414 per share, subject to appropriate adjustiment in the
event of any stock dividend, stock split, cotnbination or other sitmilar recapitalization with
respest to the Series E Preferred Stock; “Series F Original Tssue Price” means an amount equal
16 $1.7335 per share, subjest to appropriate adjustment in the event of any stock dividend, stock
split, combination or other similar recapitalization with respect to the Series F Preferred Stogk;
“Series G-1 Original fsue Price™ means an amount equal to $0.3439 per share, subject to
sppropriate adjustment in the event of any stock dividend, stock split, combination or wther
simitar recapiialization with respect to the Seriws (-1 Preforred Siosks “Series G2 Original
Tssus Prive™ means an amount equal to 82420483 per share, subject {o appropriate adjustment
in the event of any stock dividend, stock split, combination or other similar recapitalization with.
respect o the Series G-2 Prefomed Btock; “Series G-3 Original Issue Price” means ap smount
squal fo 52903876 per share, subject to appropriate adiustment dn the event of any sieck
dividend, stook split, combination or other shodlar recapitalization with respest to the Serjes G-3
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Preforred Btock; and *Berles G-4 Oviginal Issue Prive” means an amount equal to $8.040962
per share, subject so appropriste adiustment in the event of any steck dividend, stock split,
combination or ather similar recapitalization with respect 10 the Sevizs O-4 Preferred Stock.

(b Disgibdion of Remaining Assets. In the event of any voluntery or
inveluntery liguidation, dz%seiutwn or winding up of the Corporation, aifer the payment of all
praferential amonnts requirad 1o be paid to the holders of shares of Preferred Stock, the assets
svailable for distribution fo the Corporation’s stockholders shall be distributed among the holders
of Common Stock, pro rata based o the number of shaves of Commen Stock held i:w each such
stockholder:

&y Deemed Conversion, Notwithstending the above, for purposes of
determining the mmount each holder of shares of Preforved Stock is entitled 1o recsive with
respoct 1o any veluntary o fnvelumary anm{iatmn, dissahution of winding up of the Corporation,
each such holder of shares of a scries of Preferved Stock shall be deemed to have converted
{rogardiess of whether such holder actially converted) such holder’s sharss of such series into
shares of Commen Stock mﬁmcdm‘miy prior to such E;qmdmm, dissolution or winding up if, asa
result of an actual conversion, such holder would receive, i the agsregate, a0 amount greater
than the amount that would be distributed o such holder if such holder did not convert such
series of Preferred Stock nto shares of Common Stock, taking lnto gocount this sentence with
respact 1o all holders of Preferred Stock s;muitamnusiy If any such holder stall be deemed to
have vonverted shaves of Preferred Stock into Comnion Stock prrsnant to this paragraph, then
such holder shall not be entitled 1o recelve any distribution that would otherwise be made o
holders of Preferred Stouk that have mot converted (or have not besn deemed to have converted)
o shaves of Conunsn Stock,

() Desmed Licuidation Events.

'(‘i,}i The foiiuwmg w:sm‘; ﬁhaii be de&mmi ta:t ?3;3 a hqmdafwn s}i ti‘ze

A I U RMAR Gy

-mmﬁm notm (mhu man {*(‘3 % %.«mt—:s il‘ Exmpmnak i qmdcman Ewsm an dﬁﬁned in %ctmn
5481} below or (¥} & Seriss £ Exceptional Liguidation Event, ss defined in Section C.5(3{(H)
below, in which case the election of the holders of at least a majority of the shates of Series D
Proferred Stock or Series C Preferred Stock, as applicabls; shall alse be reguived) given to the

Corporation at Ieast five ziaya prior o the affective date of any such svent (any such svent, unless
sus s dlestion fs miade, is fefdrred 1o horein a5 a “Deemed qumdmmn FreaniTh

{AY - amerger or consolidation in which
{0y the Corporatinn is a congtituent party or
(1Y asubsidisry of the Cuy e ation {s 2 constituent pasty
' and the Corporation issues shares of it vapital stock
‘pursuant tosuch mefger o consedidation,
except any such merger or consolidation involving the Corporation or a subsidiary in wiich the
sharss of capital stock of the Corporation suistanding tomediately pricy 10 sush mergsr of
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consolidation continue to represent, or are converted or exchanged for shares of vapital stock
which represent, immediately fellowing such merger or consolidation, at least a majority, by
mtmgf power, of the capital stock of {1} the swviving or resulting sorpovation or {2) if ﬂ’lﬁ?
surviving or resulting corporation is 2 wholly owned subsidiary of ancther a,m*potat:m
nnediately fol Eowmg such merger or onselidation, the parent corporation of such swrviving ot
resilting corporation {provided gﬁ;;gf@__ for the purpose of this Subsestion CHQI), all shages of
Common Stock issuable upon exercise of Options (as defined below) aumic,mdmﬂ immediately
prior &5 such merger of consolidation or upon conversion of Convertible Scourities (s defined
below) outstanding immediately prior 1o such merger or consolidation shall be deemad 1o he
outstanding immediately prior to. such merger or consolidation and, if applicable, converted or
exchanged in such merger or consolidation onthe samg ferms as the actual ouistanding shares of
Connnnn Stock are converted or exchangedy;

(B}  the sale, lease, Uansfer, exclusive license of other
disposition, 1 a single teansection or sevies of refated transammsq by the Corporagtion of any
subsidgiary of the Corporation of gil or substantially all the assets of the Corporativn and ifs
subsidiaries taken as a whole, except where such sale, lense, fransfer, exclusive license or other
disposition s to a wholly owned subsidiary of the Corporation; or

(€} the closing of the wansfer (whether by wmerger,
enmbination, consolidation or vtherwise), in onetransaction or a series of refated transactions, o
a gorporation, person Or gr oup of ‘affiliated persons (other then an underwritar of the
Lo p@mtmn securities), of the Corporation’s securities If, after such closing, such corporation,
person or group of affiliated persons would bold 50896 or mare of the omsadndmw voting stock of
the Corporstion {other than an equity financing in which the Corporation is the surviving,
corperation).

{iy  The Corporation shall oot have the power to effect any transaction
constituting a Deemed Liguidation Event pursusnt to Subsestion C2(NIHAYD) above unless the
agreement or plan of merger or consolidation provides ihat the cong sideration payable to ths
stockholders of the Crrporation shall be allocated among the tslders of capital stock of the
Corporation in accordance with Subsestions C 2zl _‘_Q@{,b}_gﬁgl_@ 2ierabove

Wiy o the svent mf‘ the consummnation of a Deemed Liguidation Bvent
pursuant to Subsegtion C26D0OKA KiHB) above, i the Covporation doss not effect &
dissolution of the Corporativg undm’ tha: uz,nsmi Corporation. Law within 45 days afler such
Tieamed Lignidation Bvent, thew the Corporation shall use the wonsideration received by the
Corporation from such ?)asame:d Liquidation Event (set of any tetained Hiabilides associated with
the assets sold or mhnaiagw licenised, as determined in good faith by the Board of E}am,tm of
the Corporation) {the “Met Proeseds™), to the extent legally available therefuss, on the ot day
after the consummation of such Deemed E,ﬁqmdaﬂzmn Event {the ‘%aqmdﬁmn Redemption
Drate™), to redeem all outstanding shares of Prefurred Stotk at a prize per share equal to the
applicable Ligquidation Amount with respect thereto, In the svent of a redemption pursuant io the
preceding sentence, It the Net P Froceeds are not sufficient to redest all satstanding sharss of
Preferved Stock, or if the Corporation does not have sufficient lnwfully availabke ﬁm«:k to effect
such redemption in full, the Corporation shall redesm a pro vata pDrﬁmﬂ of each holdet’s shares
of Praferred Stock to the fullest extent of such Net Procesds or such tawlully available funds, as

US. WEST 2600775506 4

PATENT
REEL: 028275 FRAME: 0856



the case may be, and, where such redemption is limited by the amount of lawfully available
funds, the Corporstion shell redeers the renaining shares to have been redesmed as soon as
practicable after the Ceorporation has fupds legally svallable thersfor. The pmvzsmns of
Subsections &by trough Se) below shall apply, with such necessary chaoges jn the detaiks
theteof as are necessitated by the contexy, i the redemption of the Praferred Stock guas&mi o
this Subssction 2diGiy. Prior to the redemption provided for in this Subsection 26, the
Corporation shall not expend or dissipate the considerstion received from such Deemed
Liguidation BEvent, except 1o discharge expenses incwrsd in connestion with such Deamed
Liguidation Event or in the ordinary conrse of business.

{iv} The amount deemed paid or disteibuted to the holders of capital
stock of the Corporation upon any such merger, consolidation; sale, wansfer, exclusive license,
other disposition ar tedemption shall be the cash or the valus of the property, rights or securities
paid or distributed to such holders by the Corporation or the acquiring person, firm or other
entity. The value of such property, rights or sscurities shall be determined i good Faith by the
Board of Directors of the Corporation, with the approval of bolders of at least 2 majority of the
then ontstanding shares of Preferred Stock {calcnlated on an as-convered to Conmon Stock
hagis). In the event that the Company’s Board of Directors and holders of at least a majority of
the puistanding shares of Preferred Stock {calculsted on an ss-vonwverted o Common Stock
basis) are not able o agree on such value, the Corporation and such holders shall mutually
appoint a reputeble appraiser fo determine such fabr markes value, If such parties are unable to
nratusily agres upon a reputable appraiser, each such party shall designate sn ap‘gamﬁsex and such
two appraisers shall designate o third appraiser; who shall ba the sole appraiser and shall
“determine the value of such property, services or other non-cash vonsideration, a8 appiiuabie ot
fess than thirty (30) days following such engagement.

3. Yoting.

(&) Ouoany maitsr presented to the stockbolders of the Corporation for their
action or consideration at any meeting of stockbolders of the Corporatinn {or by writlen consent
of stoskholders in Hew of meeting), each holder of cutstanding shares of Preferred Stock shall be
entitled o cast the number of votes equal to the number of whole shares of Common Stock ite
which the shares of Preferred Stock held by such holder are convertible as of the sicord date for
éﬁteﬁmmng, stockholders entitied to vote on such matter. Execepd as provided by law or by the
provisioms of Bubsestion 3(b) or 3(x) below; holders of Preferred Stock shall vote together with
the holders of Common Stock, as 2 single class,

Y The holders of record of the shares of SeriesB Prefemred Steck,
exclusively and voling or consenting, as the cass may bo, as a separate class, shall be entitied 1o
elect one director of the Tox g&oratmn {the “Series B Direetor”). The holders of record of s;ha
shares of Series T Profhrresd Stovk, exclusively and voting of sonsenting, as the case may be, as
separate class, shall be entithed 1o elect one director of the Corporation (the: “Series O ﬁireeﬁm’ ”
and tngether with the Serfes B Director, the “Preferred Stock }}mmmrs Any direvtor elected
as provided in the preceding sentenve may be removed without canise by,, and only by, the
affinmaiive vote of the holders of 2 majority of the then outstanding shaces nf Series B Pzafmed
Stock or Series € Preforved Stock, as applicable, given either at a special meeting of such
stoekholders duly called for that purposs or pursuant 1o a written sobsent of such stockhalders,
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The holders of record of the shaves of Common Stook, Series A Proferred, Seties D Preferved,
Serias B Preferred. Sevies F Preferred and Series G Preforred, esclusively and voting together as
a single ¢lass on an as-<converted hssis, shali be entitled to elect the ba'ianm, of the total aumber
of direstors of the Corporation. At any mecting held for the purpose of clecting a divector, the
presence in person or by proxy of the holiers of 8 majority of the ouistanding shares of the class
o sevies entitled to elect such director shall constitute a quorum for the JUIPOSS § of elacting such
director, A vacanty in any dureg,mrﬁup fitied by the holders of any class or series shall be filled
only by vote or written consent in lieu of & meeting of the holders of such cless or series or by
auy vemaining director or direstors wlented by the holders of suth slass or series pursuant to this
Sub*%mimn 3k

€} Avlong us at least 4,000,000 shares of Preferred Stock remain sutstanding
{subjeet to appropriate adjustment in the avent of any stoek dividend, stock split, sombination or
other similar recapitalization sffocting such shares), and in. addition to any other vote requived by
law or the Cenificate of neorparation, withows the wilfen consent ot affirmative vole of the
holders of at Jeast-a majority of the then ﬁmq’(mﬁdmg shares of Preferred Stock {calonlated on an
ss-converted to Common Stack basis), given i writlng or by vole al a meeting, cousenting or
voling (35 the case may be) togetherss a smg%e class, the Corporation shall not, sither divect! ¥or
by amendment, merger, consolidation, reclassification or otherwise:

{ itorease or desreass the authorized numbser of shares of Preferred
Btovk;

(i} teke any action which adversely aliors or changes the rights,
preferences or privileges of the Series A Preferred Stock, Series B Preferred Stock, Serles €
Preferred Stock, Series D Preferved Stock, Seriss B Preforred Stock, Series F Preferred Stock or
Beries {3 Prefemed Rtock;

(iiiy  tiguidate, dissolve or wind-up the busisess and affairs of the
Corporation, effect any Dsanted Liguidatrion Everd, or vonsent to any of the foregoing;

(v} create, ot amthorize the creation of, any additional clags or series of
shates of stock nnless the same ranks jusior 1o the Serles A Preforred Stock, Sevies B Proferved
Srock, Series C Preferred Mook, Series I Preferved Stock, Series B Prefered Stock, Seriss ¥
Preforred Stock and Seriss G Preferrsd Stock with respect to the distribution of askets on the
Tliguidation, dissolution or winding vp of the Corporation and weith Tpapect to the payment of
dividends, voting vights and redemption rights;

{vy  puschase or redeem or pay or declare any dividend, or make auy
distribution on, any shares of stogk other than the Preferred Stock in the manner srpressly
authorized herein, or permit any subsidiary of the Covporation to take any such aa.,’;mn, exwept for
{A) dividends or other distributions paysble on the Common Sicck solely in the foun of
additional sharss of Common Stock and (1) securitics repurchased from time to time from
former employees, afficers, directors, consulfants or othet persons who petformed services: for
the Corperation or any subsidiary in cotmection with the: cessation of such employment or
SErVice;
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{¥i} mereaze  or decrease the suthorized oumber of  directars
comstituting the Board of Dirsetars;

{vil} incresse the number of shares of Common Stock issusble purstant
to the Company’s steck option plans or adopt any new smployes stock option or stock prrchase
plan, stock incentive plan or other similar stock plan without the approval of the Board of
Dirgotors;

(vl lease, transfer, assign, sell or grant an exclusive Hognse to use any
material companent of the intelectus) property of the Corporation or its subsidiaries; or

{(ix}  cause the Corporation, together with any of Bs. subsidiaries, to
incur indebtedness {or guarantess of indebtedness) individually or in the aggresate in excess of
$2,000,000 (unless approved by the Board of Diirectors including the Preferred Stock Disectors).

{dy  Aslong as any shares of Sevies D Preferred Stock remain cutstanding, and
in addition t any other vote required by law or the Cerlificate of Incorperation, without the
writtsn consent or affirmative vote of the holdors of at least « majority of the then outstanding.
shares of Series Tt Preferred Stock, given in writing or by vote at g mesting, consenting or voting
{as the case may be) together as & single class, the Corperation shall not, eithey divectly or by
amendment, merger, consolidation, reclassification o otherwise:

{:u amend, waive, modify or repeal the requirement set forth
Section TN or Sectign C3{a¥0 1o obtain the slection or consent of the holders of &
majority of the Series D Preferred Stock in the circumstances referenced therein;

{iiy  amend, walve, modify of wepeal any provision of Section
C4{diiv) in a manner that would reduge or eliminate the adjusiment to the Conversion Price of
the Serigs T Prefirred Stock in conterplation of of in connection with a Serles I¥ Exceptional
Financiag Event, w5 definad below, pursuant to Sgetion C.3(s)(1) below; or

...............

ity mmend, waive, modify or repeal this Section C3H

{e}  Aslong as any shares of Serfes C Preforred Stack remain owtstanding, and
in addition Wy any other vote required by low or the Certificate of Incorporation, without the
writien consent or affirmative vote of the holders of at least 3 majority of the then sutstanding
shares of Serjes C Proferred Stock, given by welting or by vote af a meeting, consenting or voting
{as the cass may be} together as a single class, the Corporation shall not, slther directly or by
amendment, merger, consolidation, reclassification or otherwise:

{1} amend, waive, modify ot repeal the reqmnﬁwm et foth in
Section T2 or Segtion C.5(a)) to obtain the election or consent of the holders of 3
majority of the Sevies C Preferred Stock in the cltcursstances raferenced therein;

(Y smend,  walve, wmodify or repeal any provision of Sectien
CA(d¥iv) in a manser that would reduce or elimitate the adjustment to the Conversion Prics of
the Serigs € Preferred Stock in contemplation of or in tonnection with a Series € Exceptional
Financing Event, as defined below, pursuant to Section L5110 below or
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(i) amend, walve, modify or repeal this 8

4. Optional Conversion.

The bolders of the Preferrsd Stock shall have conversion rghts as follows {the
“Conversion Rights"}

{(#)  Righi.to Conyert, Each shate of Preferred Stock shall be convertible, ut
she option of the holder thereof, at any thne and from time to time, and without the payment of
adilitional consideration by the bolder thereof, into such number of fully paid and nonassessable
shares of Common Stock e is determined by dividing $6.125 (n the case of the Serfus &
Preferved Stocky, $0.414695865 (n the case of the Series B Preferred Stock), $1.64175625 (in
the case of the Series T Preforred Stock), $2.60 {in the case of the Bertes D Preferred Stock),
$1.0414 (in the case of the Series E Preferred Stock), $1.7333 {in the case of the Series F
Preferred Stock) and $1.7335 (in the case of the Saries G Preferred Stock) by the Conversion
Price (3¢ defined below) in effect at the time of conversion, io each case ::!ﬁ)j&@t o appmopriste
adjustment In the event of sny stock dividend, stock aplﬁ combination or other almilar
recapitalization affscting such shares. The “Conversion Price” for the Seties & Preferred Stogk
shall initially be 80.125; the “Conversion Prive” for the Series B Preferred Stoek shall inliially
be $0.414685865; the “Couversion Price” for the Series C Preferred Stock shall initially be
$1.53182007; the “Conversion Price” for the Series I¥ Prefurred Stock shall initially be
§2,3146; the “Conversion Price® for the Series B Preferred Stock shall initially be $1.0414; the
“Conversion Price” for the Serles F Preforred Stosk shall initially be $1.7338; and the
“Couversion Price® for the Series G Proferred. Stock shall initially be $1.7335, i sach case
subtject to appropriste adjustment in the event of any stock dividend, stock split, combination or
other similar recapitalization affecting such shares. Sugh nitial Conversion Prives, ang the rate
ab which shares of Preforred Stock may b converted into shaves of Comnion Stock, ahaii be
subject to adiustment as provided below.

{3 In the event of & Redemption Notice of any shares of Freferred
Stock pursuant fo Sextion § hereof) the Conversion Righte of all of the shares designated for
redemption (the “Redesmalle Shares”) shall terminate at the close of business an the last full
day pres:edmv the Initial Redﬁﬁ\p‘imﬂ Diste {25 such teriwy is-defined in Ssetion 63, unless (i} the
initial Inctallment (25 such tonm is defined in Section 6) s awt fully pald on the initial
Redemption Date, in which case the Conversion Righis for sl of the Redeemable: Shares shall
continue until such initial Instaltment is pmd fn full, and (1) the second Installment a-not fully
paid on the second Redemption Date, in which case the Conversiog Rights for all of the
Redesmabile Sharss not vet redeemed shall oontinue umtll stch seeond Installment is paid in full,

(b} Fractionsl Shares. No fractional shaves of Cosunon Stock shall bg issued
npon conversion of the Preferved Stock. In Heu of any fractional shares to which the holder
would otherwise be entitled, the Corporation shall pay cash egual to such fraction multiplied by
the fair puarket value of & share of Cormmon Stock as determined o good faith by the Board of
Dirsctors of the Corporation.  Whether o not fections] sheres would be lssuable upon such
conversion shall be determined on the basis of the total number of shares of Praferred Stock the

halder 15 at the time converting into Commeon Stock and the agprepate number of shares of
Common Stock issuable upon such somversion.
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{cy - Merhanics of Conversion.

(&) In order for 3 holder of Prefurred Stock to voluntarily comvert
shares of Preforved Stock into shares of Comymon 3tock, such hedder shall swrender the
certificate or cerlificates for such shaves of Frefarved Stock (or, if such registered holder alleges
that such certificate has been lost, stoden ar destreved, & lost catificate affidavit and agresment
reasonalily avceptable to the Corporation o mdammiv the Corporation against auy claim that

may be made against the Corporativn an account of the alleged loss, theft or destrustion of such
ceriificate), at the pffice af the transfer agent for the Preferred Stock {or &t the principal office of
the Corporation if the Corporation serves as its own transfor agent), together with wiitten notice
that such holder elects to comvert all or sny number of the sharex of the Preforred Stock
.rmprwemed ‘rsy such certificate o curtificates and, if applicable, any event on which such
conversion is comtingent.  Such notice shall state such holder’s name or the names of the
nominegs in which sech holder wishies the certificats or centificates for shares of Comimon Stock
to be issusd. I requited by the Corporation, certificates surrendered for conversion shall be
endorsed o accompanied by a writien instrament of instruments of transfer, in form setlsficiory
to the Corporation, duly sxecuted by the registered holder or his, her or ils sttomey duly
authorized in writing. The close of business on the date of receipt by the ransfer agent {or by the
&Zerpamtmn if the Corporation serves as ifs own transfer agenty of such certificates {or lost
certificate affidavit and agroement) and notice shall be the tme of conversion {the “Conversion
Time™), and the shares of Convnon Stock issuable upon conversion of the shores repressnted by
such vertificate shall be deemsd 1o be cutstanding of record as of such date. Netwithstanding the
foregoing, (1) if the conversion {5 in Sonpection with an underwritten offering of securities
repistered pursuant to the Seowrities Act of 1933, as amendad, the conversion may, gt the option
of any holder tendering Preforred Stock for conversion, be condnmmr} apon the closing with the
anderwriters of the sale of secwities pursuant o such offering, in which event the persons
sntitled to receive the Common Stock upon conversion of the Preferred Stock shall not b
deemed (o have converted such Preferred Stock untih immediately prior o the closing of such
sale of securitics, and (it} if the vonversion ocouy purstiant 10 subserting S(a}B) below, such
conversion shall be deemed 1 have been made on the conversion date described in the
stockholder consent approving such conversion, and the persons entitted 40 recejve shaves of
Compmon Stock fesuable upon such conversion shall be trested for all purposes as the record
holders of such shores of Common Stock as of such date.  The Corporation shall, as soon as
practicabls after the Conversion Time, issue and deliver at such office to such holder of Preforred
Stack, or 6 his, her or its nomdnees, & certificate or certificates for the number of shares of
Commaon Suek to which such holder shall be sntitled, together with rash in lisu of any fraction
of 4 sharg.

s
k37

(il The Corporation shall at all times when the Preferred Stock shall
be outstanding, reserve and keep available owt of s authorized but unissued stock, for the
purpase of effecting the conversion of the Preferred Stock, such number of its duly authorized
shares of Common. Stock as shall From time 1o tine be sufficlent to effect the conversion of alf
putstanding Preferred Stock; and if af any tme the munber of authorized bt unissued shaves of
Common Stock shall not be sufficient 1o effect the conversion of all then outstanding shares of
the Preferred Btock, the Lorporation shall fake such corporale action as may be negessary
increase its suthorized but unissned shares of Common Stock 1o such number of shares as ¢hall
be sutficient for such purposss, including, without limitetion, sugaging in best efforts to siialy
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the requisite stockbolder approval of any nevessery amendment o the Uentificate of
Incorprestion.  Before taking any sction which would csuse su adjustment reducing the
Conversion Price for a serdes of Preforred Stock below the then par valoe of the shares of
Cominon Stock issuable upon conversion of the Preferred Stock, the © mpamﬂm will take any
porporate action which may, in ihe opinion of its counsel, be necessary in order that the
Corporaticn may validly and legally issue fully paid and nonassessuble 5%3&1“@% of Commnon Stock
at such adiusted Conversion Price,

{iify Al shares of Prefasved Stock which shall have bren surrendered
for conversion as herein provided shall o fonger be deemed fo e ontstanding andall rights with
respect o such shares, including the vights, if any, 1o recelve notices and to vate, shall
immediately ceass and terminate at the Conversion Time, except only the right of the holders
thereof to regeive shaves of Commeon Stock in exchange therefor and fo receive payinent of any
dividends declared but unpaid thereon, Any shares of Preferred Rtock so converted shall be
retired and cancelled and shall not be reissued as shares of such class or xe:‘&ea, and the
Corpovation {without the need for stockholder action) may from time to time take such
appropriate detion ag may be necessary to reduce the authorized number of shures of Preferred
Stock sceordinply.

{iv}  Upon any such convarsion, no adjustment to the Conversion Price
shall be made for any deglarad but unpaid dividends on the Preferred Stock surrendered for
conversion or on the Common Stock delivered upon conversion.

{v}  The Corporation shall pay any sod sll issoe and other similar taxes
that may ba payable in respect of any issuance or delivery of shares of Conunon Stock upon
cony ersion of shargs of Preferred Stock pursuant to this Sestion 4 and pursuant to Sgotion 5. The

Corporation shall not, howevey, he required to pay any tax which may be payable in mz,pmi of
any tronsfer nvolved in the issuance and delivery of shares of Common Stock 1o & name other
than thet in which the shares of Preferred Stock 50 counverted were registered, and no such
issuance of delivery shall be made unless and wnti! the PETSOH OF entity requesting suck Issuance
has paid {o the Corporation the amount of any such tax or has establgshgd, 1o the satisfaction of
the Corporation, that such tax has been pald.

{e) Adiustments to Conversion Price for Diluting Issues.

Rabi

defintions shall apply;

(&) “Optien” shall mean rights, options pr wamants Io
subscribe for, purchase or otherwise sequire Cotnmon Stock or Convertible Securities.

(B} “Oviginal Issus Date” shall mean, with respect to a soties
ot Preferred Stock, the date on which ﬁ*xe first share of sush series of Preferved Stock was fiest
ssued.

{0 “Convertible Securities™ shall mesn sny svifences of

indebtedness, shares or other seourities divestly or indirectly convertible into or exchangeable fir
Coraruens Stock, but exclading Options,
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L) “Additional Shares of Cnmmen Stock” shall mean all
shares of Common Stock lasued {or, prrsuant to Subsection 4(d3(i) below, deemed to be issued)
by the Corporation after the applicable Original Issue Date for & series of Preferred Stock, other
than the following (collentively, the “Exempted Securities™):

(I3 shares of Comoon Stock issued or deemed issued
a3 a dividend or distribution on Preforred Stock;

(I shaves of Common Stock issued or issuable by
reason-of @ dividend, stock spdit, split-up ar other
disiribytion on shares of Commwn Stock that s
covered by Subsection 4(s) or 4080 below;

{1y shares of Common Sfock (or Options with respest

' thereto) or vestrivted stock or similar awards issued
or dssugble to eoployees or divectors of, or
congultants of advisess 1o, the Corporation pursuant
to a plan o armngement approved by the Board of
Directors of the Corporation, including at least one
of the Preferred Rtock Directors;

IV sharss of Commen Stock or Convertible Securities
' setually issued wpon the oxercise of Cptlons or
shares of Comnion Sleck actually issued upon the
conversion or sxchange of Conv embic Securities,
in sach case provided smh issuance iy pursuant o

the tesms of such Option or Convertible Recurityy

(V)  shares of Conuton Stock issued or issuable to
banks,  equipmment lesstes or other  fwanclal
maﬁmﬁ;zom ot o real property lessors, pursuantto 2
debi financing, eqmpmum leasing o real property
leasing transactiem spproved by the Beoard of
Dirgciors of the Corporstion, inchuding at least one
‘ofthe Preferred Stock DHrectors;

(V1) sharss of Common Stock fssued or desmed issued
in o conpection  with  acquisition  or  meTger
fransvotions;

VI shares of Common Stock dswed I e publie
offering;

(VI shares of Common Stock issued or issuable {0 2
current o former smployes of the Corposation in
commention with a separation agreement approved o
ratified by the Board of Direciors; including st least
one of the Preferred Stock Directors:
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(1Xy  shares of Series T Preferred Stock or shates of
Connon Stock {ssued or lssuable upow conversion
of shares of Series F Preferred Stock; oy

(X} shares of Series G Preferred Btock or shares of
Conumon Stock issued or fasuable upon sonversion
of shaves of Sertes G Preferred Stock.

{0 Mo Adisstment of Conversion Prics.  No adjustment i the
Conversion Price for a series of Preferred Stock shell be made g8 the result of the isspence or
desmed issuance of Additional Shares of Common Stock I the considerstion per share
{determined pursnant to Subsection 4(d)v)) for such Additional Shares of Common Stock issmedt
or deemed to be issued by the Corporation is squal to or greater than the apphivable Conversion
Price of such series in sffect immediately prior to the Issuance or deemed issuance of such.
Additional Sharse of Comraon Stock.

(i) Deomed Tesue of Additional Shares of Common Stock.

{A}y  If the Corporation at any tme or from time to tme o of
afier the Original Issue Date with respeet to a series of Preferred Stock shall issue any Diptions or
Convertitde Securities (excluding Options or Convertible Securities which, upon exereing,
canversion or exchange thereof, would entitle the holder thereof to reveive Exempied Seourities)
or shall fix a record date for the deteroyination of holders of any cless of sscurities enitled to
reseive any sush Options or Convertible Securities, then the maximum nomber of shares of
Common Stosk {ss set Torth In the instroment relating thersto, assuming the satisfaction of any
conditions o exercisability, vonvertibility or exchangeability but without regard 1o sny provision
contained therein for a subsequent adfustment of such number) issuable upon the exercise of
such Options or, in the case of Convertible Securities and Options therefor, the Lonversion or
exchange of such Convertible Securities, shall be deemed to be Additions! Shares of Common
Srack issued a3 of the time of such issue or, i case such & record daie shall have been fixed, as
of the close of business-on such reeond date.

(BY If the torms of any Option o Convertible Security; the
issuanoe of which resuited in an adiusiment to the Conversion Price of any series of Preferred
Stock pursuant o the terms of Subsection 4(d}iv) below, sre revised {either antomatically
pursusnt to the provisions contained therein o as a result of an wrosndhnant 1o such termsy 1o
provide for either (1) any increase or decrgase in the number of shares of Common Stock
issuable upon the excrcise, conversion and/or exchange of any such Option or Convertible
Sepurity or {2} any increase or decrease in the consideration payable 1o the Corporation upon
such exercise, cowversion andior exchange, them, effective upon such increase or decrease
bhegoming effestive, the Conversion Price of the applicabls series of Preforved Stock compuied
upon the origisal issue of such Option or Convertible Security (or upop the ocourrence of &
record date with respect thereto) shall be readjusted 1o such Conversion Price as would bave
been obitained had such revised torms been In effect upon the originel date of issuanee of such
Option or Convertible Seourity. Motwithstanding the foreguing, 1o readjustment puesuant to this
clawse (B} shall have the effect of increasing the Conversion Price of any sevles of Proforred
Stock to an amount which excesds the lower of (i the Conversion Price for such series of
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Preferred Stock on the original adjustment date, or {1} the Conversion Price for such serles of
Preferred Stock that would have resulted from any issuances of Additional Shares of Comymon
Stack (other than deemed issuances of ‘Additional Shares of Contmon Btock relating o such
Option or Convertible Security) between the original adjustiment date and such readjustnent
date,

{0y If the terms of any Optlon or Convertible Security
fexcluding Options or Convertible Securities which, upnn exgreise, tomversion ov suchange
thereof, would sntitls the holder thereo! to rective Emmpied Ssaumms), the issnance of which
did not resuli In an adiustment to the Conversion Price of any series of Preferred Stock pursuant
to the terms of Subsection Hd)iv) below (either because the consideration per share {determined
purstiant o Subseotion Hdiv) bereof) of the Additional Shares of Common Stock subject
thereto was equai o or greater than the Conversion Price then in effect with respect fo the
applicable series of Preferred Siock, or because sach Option or Convertible Security was issted
before the applicable Originel Issue Date), ave revised after the applicable Original Isswe Date
{either automatically pursuant to the pmvmmns contained thetsin or as & result of an amendment
1 such terms to provide for either (1) any increase or decreass i the number of shaves of
Common Stock issuable upon the exercise, oonversion o sxchange of sny such Option or
Convertible Security or (2) any incrzase or decrease in the considesstion paysble to the
Corporation upon such exercise, conversion or exchangs, then such Qption or Convertible
Seourity, us so amended, smd the Additional Shares of Common Steck subject theraie
{determined in the manner provided in Subsestion A(ANIENA) above) shall be deemed to have
heen issued sffective upon such increase or decrease becoming effective,

(I3 Upon the sxplation or termingtion of any unexsoised
Option or dnconvaited o memhanéed Convertible Securily which vesulted (either upon its
ungmai {ssuance o upon & revision of s termx) in o adjustment o the Conversion Price of any
series of Freferrasd Stock purstant to the terms of Subsection HdNiy) below, the Conversion
Price of such series of Prefecred Stack shall be readiusted o such Conversion Price as would
have obiained had sugh Option of Convertible Security never been issued.

{w d;g_ss,mem ai ti‘w Qomesszon F‘rwm Umn Isauancs: @f Addlﬁi%

Femma:m ef incorparatmn ig niﬁd Wath &he Scu@taw oi &mm of thf: ‘itate of Deiw*ar\, issue
Adsditional Shares of Commion Stock (including i&dd&twmi Bhares of Cemmon Stock deewed to
be isaued purseant to Subsestion AEDCEDY. withont consideration ot fisr a consideration per share
less than the applivable Conversion Prive for a serfes of Preferred Stock in effect rnmedintely
pnm o such issue, then such Conversion Price shall be reduced, ‘.ummr\mi}f with such issug, to
s price {caloulated to the nearest one-hundredth of & cent) determined In accordance with the
fnllowing formula;

CPy =P (A + B e (A +C)
For purposes of the foregoing formula, the following definitions shall apply:

(A} OP, shall mean the Conversion Prics in offect immediately
after such issue of Additional Shaces of Commaen Stock;
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{Hy  CP; shall mean the Conversion Price in effect immediately
prior fo such fxsue of Additional Shasee of Commen Stock:

_ {3 “A” shall mean the number of shares of Covwmon Mook
outstandding immediately pricy to such issue of Additional Shares of Common Steck, provided,
that {1} all shaves of Commaon Stock issuable upon exerciss of Cptions outstanding inwsediately
prier 1o such issue or upon conversion or exchange of Convertible Secwities {(inchuding the
Preferred  Btock) outstonding  (assuming  exercise of sny  outstandding Options  therefor)
immediately prior to such jssue) shall be deemed to be outstanding and (11} the yumber of shares
of Conmuwnon Stock deemed issusble upon conversion of mchmz% of such outstanding
Convertible Seourities shall not give efftct to any adjustments to the conversiin or m,hmmc
price or conversion or exchangs rate of such Convertible Securities resuliing fom the issnance
of Additions! Shares of Common Stock that s the subject to this safoulation;

DY B shall mean the number of shares of Conimon Biock
that would have besn issued if such Additional Shares of Common Stovk had been issued at @
price per share ggual to CF (determined by dividing the aggregate consideration received by the
Corporation in tespect of such issue by CP); and

{(Ey  “C” shall mean the number of such Additional Shares af
Common Siock issued in such fransaction.

{v) Detormination of Copsideration.  For purposes of this
Sui&;mimn 4y, ﬂ‘ze cm&sndcmtmn reaem:ﬁ hxr !.ﬂﬁ Cmpmafion for the issue of any Additional

(A sperty: Such consideration shall:

N insofar s i consists of cash, be computed. at the
agpregate  aroount  of cash received by the
Ceaporation, excluding ameounts pald or payable for
accruad interest

(D insofer a5 it consists of property other than cash, be
computed st the fair market valus thereof at the
time of such fssus, as deternuiued i good fith by
the Bosrd of Drectors of the Qmpommm, inchuding
st Jeast ong of the Pratorred Stock Directors; aud

(U in the event Additional Shares of Common Stoek
sre issued topsther with other shiares or seourities or
ather assets of the Corporation for consideration
which covers both, be the proportion -of such
: mmidmtim 5. recaiy {*d wmputed as ‘gz‘avided‘ in

faxth b\« tﬁs Boam uf I}zrecters of ?Eze {,u: pm*aﬂcn
inchuding at least one of the Preferred Stock
Phiresiors

I
i
=
m
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(B}  QOptions and Convertible Securities, The considerstion per
share veceived by the Corporasion for Additional Sheres of Comroon Stock deemead to have been
issued pursuant to Subsection HdWiE), relating 1o Options and Convertible Securities, shall ba
determined by dividing

Iy the total smount, I any, recolved or receivable by
the Carporation as consideration for the issue of
such Options or Convertible Seourities, phus the
ativiniste  ageregate  amount  of  additional
consideration {ss set forth in the ingbuments
selating thereto, without regard to any provision
comtained therein for a subsequent adjustment of
such congideration) payable o the Corporation upsn
the exsrcise of such Optlons or the conversion of
sxchange of such Convertible Securitics, or in the
case of Options for Convertible Securities, the
exercise of such Options for Convertible Securitiss
angd the conversion or exchangs of such Convertible
Becurities, by

(I the maximum pumber of shares of Commeon Stock
{as set forth in the instruments relating therelo,
without regard o any provision contsined therein
For a subsequent adjustment of such number)
issugble upon the exercise of such Options or the
conversion o eschangé of such Convertible
Recurities, or in the case of Options fr Convertible
Securities, the exewcise of such Options o
Convertible Securities and the  conversion or

exchange of such Convertible Sesurittes.
(viy o Nultiple Closing Dates. In the event the Corporation shall issue on
sapve than one date Additional Shares of Conumon Stock that are a part of one transaction or @
sertex of related transactions and that would resalt in an adjustment tor the Conversion Price of
any serfes of Preferred Stock pursuant to the terms of Subsection A{diiy) above, and such
issuance dates ooouy within a peried of no wore than 90 days from the first such isguance to the
final such issuance, then, upon the fAnal such lssuance, the applicable Conversion Price shalt be
reasjusted to give effect to all such ixguances as i they seousred on the date of the frst such
issuance {and without giving effect © any additionsl adjustments a3 8 result of any such

subsequent issuances within such period),

&y  Adiudment for Stock Splits and Combinations, 1 the Corporation shall at
any time or from time to tme afler the Origing] Issue Date of the Series G Preferred Stook effect
a subdivision of the mt&tmdmg Commoen Stock, the Conversion Price for each series of
Preferred Stock then in effect immediatsly before that subdivision or sombination shall be
proportionately decressed. I the Corporation shall at any time or find time o Hme after the
Driginal Tosue Dare of the Series G Preforred Stock combing the outstanding sharss of Conynon
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Stock, the Conversion Price for sach series of Profkrred Stoek then in effect lmmediately before
the combination or subdivision shall be proportionately incressed, Any adjustinent under this
subsection shall beocome effective at the slose of business on fhe date the subdivision o
combingtion bevmmes sifective,

{H Aduatment for Certain, Dividends and Disbhibutiona. Tn the event the -

Corporation at any time or from time to time after the Original Tssue Date with respect 1o a series
of Preferred Stock shall make or issug, or fix a record date for the determination of holders of
Common Stock entitled to receive, 2 dividend or other disiibutivn paysble on the Common
Stock in additional shares of Comtnon Stock, then and in each such svent the Conversion Price
for such series of Preferred Stock in effect immediately before such svent shall be decrsased as
of the time of such fssuance or, in the event such a record date shall have been fixed, as of the
slose of business on sach record date, by muliplying the Conversion Price then in effect by a
fraction

{H the numerstor of which shall ke the total number of shares of Common
Stock tssued and sutstanding inunediziely prior fo the time of such ssusnce or the close of
husinesy on such record date, ang

{2} the denominator of which shall be the total number of shares of Common
Stock issuad and eutstanding frunediately prior o the time of such issuance or the closs of
business on such record date plus the nsmber of shares of Common Stock issuable in payment of
such dividend or disteibution;

povided. however, that if such record dite shall have heen fixed and such dividend ix not fully
paid or if such distribution iz not fully mads on the date fixed therefor, the Conversion Price shall
be recomputed accordingly as of the close of business on such revord date and thereafter the
LConversion Price shall be adjusted pursuant to this subsection as ol the time of actus] payment of
such dividends or distributions; and provided further, i:sowm ar, that no stoh adjustaient shall be
made if the holders of Preferred Stock simultanecusly reosive (1) a dividend o other distribution
of shares of Comomon Stock in a number vgual to the number of shares of Common Stosk as they
would have received H all outstanding shares of Preferred Stock bad been converied bite
Common Stack on the date of such event or {ify = dividend or other distribution of shares of
Praferred Stock which are convertible, as of the date of such svent, Into such number of shares of

Common Stock as is squal to e number of additional shares of Common Stock heing issued
with vespect to gach share of Common Stock in such dividend or distribation.

() Adiustments for Other Dividends and Distributions.  In the event the
Corporation a8 any time or from tme: ko time aﬁw the Gugmai Tesuz Date with respect to a series
of Preferred Stock shall make or issue, or §x a record date for the determination of holders of
Conwaon Steck entitled to receive, a dividend or other digtribution payable in secyrities of the
Corporation (other than a distribution of shaves of Copnpon Stock In respeet of outstanding
shares of Common Siock) or in othey property and the. provisivas of Seetion (€31} donot appiv
to such dividend or distdbution, then nod in each such event the holders of such series of
Freferred Stock shall recsive, shultaneousty with the distribution io the boldsrs of Commaon
Stock, a dividend or other distribution of such sscurities or other property in s amownt equal o
the ammount of such securities or uther proparty as they would bave recelved if all cutstanding
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shares of such series of Preferred Stock had besn converted inte Conunon Siock on the date of
suoh event,

(hy  Adisstment for Merser or Reorganization, ete. I there shall vcour any
rmrganizegﬁam recapitalization, reclassification, consolidation or merger involving  the
Corporation in whish the Commen Stock (but pot the Preferrad Stock) Is converted into o
exchanged for seourities, cash or other property (other than a Deemed Liguidation Event or a
transaction covered by Subsections {eh (D or {3} of this Ssction 4), then, following sy such
reovganization, recapitalization, reclassification, consolidation or merger, sach share af Pre f@i‘rmiﬁ
Stock shall theveafter be convertible in Yeu of the Common Stock intn which it was convertible
prior to such svent tnto the kind and srvount of securities, cash or other property which a holder
of the number of sharss of Common Stock of the Corporation issuable upon conversion of one
share of Preforred Stock Immediately prior o such rmrgmmaiwn repapiialization,
reclassification, consclidation or merger wmﬁ{i have been enatitled to recsive pursnmit to such
transaction; aud, in such case, appropriste adjub‘imem {as determined in good faith b}' the Board
of Directens of the Corporation shall be made in the application of the provisions in this
Segiion d with respect to the fights and interests thereafler of the hulders of the Preforred Stock,
to the em:i that the provisions set forth in this Section 4 (including provisions with respect ®©
changes in and other %djmmmnib of the Cogversion Priogs) shall thereafier be applicable, as
nearly 38 ressomably may be, in relation to any securities or other property thereafier deliversble
apon the sonversion of the Preferred Stock.

{i} Centificate as to Adiustments. Upon the poonteence of sach adjustment of
readiusiment of any Conversion Price pursuant to thiz Section 4, the Corporation at s expense
shall; as prompily as réasonably p:actxs.abif but tn sny svent not later than 10 days therealler,
compute sach adjusment or readiustment i secordance with the terms hereof and furnish to
cach holder of Preferred Stock so affected a certificate seiting forth such adjustment r
readiustment. {mc huding the Kind and amount of seourities, cash cr other property into which the
Preforved Stock is convertible) and showing in detail the facts upon which such adjustment o
readjusiment s based. T he Corporation ahaii as promptly as reasonably practicable after the
written request &t any time of any holder of Preferred Stock (but in any cvent not later than 10
davs thereafter), farnish or cause 1o be frnished to such belder a sertificate setting forth (3) the
Conversion Prices then in effect, and (i) the number of shares of Common %iacix and the
ameumt, i aay, of other sscurities, cash of property which then would be reselved upen the
cowversion of Preferred Stock.

) Noticenf Record Date. In the event:

() the Corporation shall take a record of the holders of its Cornmaon
Stack tor otlier stock or securities at the fims iscuable upon conversion of the Prefirred Stock)
for the purpose of entitling or enabling them fo recaive any dividend or ather distribution, or to
vecsive any right to subscribe for or pwrchase any shaves of stoek of any class or any other
securities, or to receive any other right; or

iy of wny cepital weorganization of the Corporation. any
reclassification of the Common Stock of the Corporation, or any Deemed Liguidation Bvent; or
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(i) of the vohmtary or iovolustary dissolution, liquidation or windiug-
up of the Cotporation,

then, and In each such gase, the Corporgtion will send nrcause to be sent {o the bolders of the
Freferred Stock & notice specifying, as the case may be, (1) the record date for such dividend,
distribution or right, and the amount and clisracter of such dividend, distibution or right, ar (i)
the effective dale on which such worg,amzatmn reclassification, consolidation, merger, ransfer,
dissohtiog, liguidation or winding-up is proposed to take place, and the time, if any is to be
fixed, as of which the holders of vecord of Common Stock (or such other stock or securities at
the time izsuable upon the conversion of the Preferred Stock) shall be entitled to exchange thely
shares of Common Stock (or such other stosk or ssonrities) for securities or other property
deliverable upon such reorgamivation, veclassification, consolidation, mwgrger, transker,
dissolution, liguidation or winding-up, snd the amountt per share and charasier of auch exchangs
applicabile to the Preferred ook and the Common Stock. Such notice shall be sent gt least 10
business dave prior to the record date or effective date for the event specified in such notice.
Any notiee wquued by the provisions hersof to be given o g holder of shares of Prefersed Stock
shall he deemed given to such holder if deposited i the United States mail, postage prepaid, and
sddressed © such holder at his, her or s address appearing co the tooks of the Corpovation.

4. Mandatory Conversion.

{ay  Upon the ewrtier of (A the moment inmediately pmr ia, bt contingent
upon, the closing of the sale of shares of Common Slock to the public in a Arm-commitment
paderwrilten pubhc osffering pursuant to an sffective repisiration statoment woder the Securities
Act of 1933, as amended, resulting in at least $25,000,000 of provesds, net of the underwriting
discnunt and commissions, to the Corporation ar (B) & date specified by vote or wrilten consent
of the holders of at least a majority of the then outstanding shaves of Preferred Stack, voting of
sonsenting, 98 the case may be, together as o single clags and o an as-converted o Commog
Stopk basis {the date of such closing or such vote or written consent {s reférred o herein g5 the
“Nandatory Conversion Date®), all outstanding shares of Preferred Stock shell automatically
be converfed into shargs of Common Stotk at the then effsctive Conversion Prive; gmvzdcdﬁ
howeyeg, that;

{1} wone of the outstanding shares of Sevies 1 Peeferred Stovk shall be
sonverted pursuant to Section <. S{a} above (X} without the writtent consent of a majority of the
heidms s::f ﬁm then outsmndmg shaz s of %rie& I Prefmes bf(ii.cif in vﬁﬁtﬁaﬂ?iﬁﬁﬁﬁ of or m

i the aggmgats pmwads f&ceiv&{i by t‘m, haidcrx {}f m fes f‘a Freimre;i‘ %mch &enaa B Prsfermci

Stock and Series C Preferred Stock selative to the aggrepate procesds suoh holders would
otherwise receive if shares of Series D Preforred Stock were not so converted in such Desiged
Liguidation Event, and {¥y} a decrease in the aggragate pi()(;i’@d? recsived by the helders of
Series D Preforred Stock 95 & result of such vconversion when cgmpmﬁd o the apgregats
sroceeds such holders of Series I Preforred Stock would otherwise receive in such Deemed
Liquidation Bvent {a “Geries It Exceptional L ﬁqmiimmn Event™ or {¥) In connegction with the
issuance {ov deemed issuance) of Additional Shares of Lamman stock for g consideration pey

share {8 determined in accordance with subsection 4(di(vYy that is less than the applicable
Conversion Price for the Serizs D Preferred Stock snd wm‘sar than the appimhie Copvarsion
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Price for the Series C Preferred Stock, unless the Conversion Price for the Sevies D Preforred
Stock is adivsted pursuant to Qecrion 4(diiv) for such issuance befre such conversion of
Preferred Stock into Comnon Stock pursuant to tis Section 3@} (2 “Series D Exceptional
Fissncing Event™); and

(i nowe of the cutstanding shares of Serles C Preferred Stock shall be
sonverted pursuant to Section C.5(x) sbove (x) without the writlen vonsent of a majority of the
holders of the then outstsnding shaves of Series € Preferted Stock in contemplation of or in
eonnection with a Deemed Liguidation Event, 1f such conversion would result in (x5} an increase
in the aggregale proceeds received by the holders of Serles A Preferred Stoek and Series B
Proferrad Stock relative to the aggregate provesds such holders would otherwise recelve if shares
of Series 1 Preforred Stock were not o converted in such Deawed Liguidation Event, and {yyra
decrease in the aggregale provecds recsived by the holders of Gerigs € Preforred Stock as a result
of such vonverslon when mmpar»d to the sgeregate proceeds such holders of Serles C Preferved
Stock would otherwile reseive in such Deomed Liqmdation Bvent (& “Series © Exce;}tmngﬂ
‘qumaam Event™) or {¥) in connection with the issyance {or deemed lssuance) of Additional
Shaie& oi Common stock for a congideration per share {as determined In sccordance with
; MYy that & fess than the agy{sheahic Conversion Price for the Series C Preferred
Ststk angd gmater than the applicable Conversion Prics for the Series B Preferved Stock, unless
the Conversion Price for the Series C Preferrad Stock ia adjusted pursuant 1o Seetion i for
such isstnes before such conversion of Preferred Stock into Common Stock pur«sxxant o this
Section S{a)il{a “Series O Exceptivnal Financlng Event”)

{by Al holders of record of shares of Preferred Stock shall be ghven written
notice of the Mandatory Converston Date and the place designated for mandstory couversion of
ali sich shares of P‘rei&ue{i Stock pursuant to this Ssction 3. Such wothoe need not be given In
advance of the toeonrrence of the Mandatory Conversion Bate; Such notise shall be sent by frst

class or registered mail, postage prepaid, or given by electronie communication in complianse
with the provisions of the General Corpoation Law, 1o sach renced holder of Preferred Btock
Upon receipt of such notios, sach holder of shares of Preferred Stock shall susrender lus, her or
its certificate or certificates for all such shares (o, if such holder alleges that sych certificate hasg
been lost, stolen or destrayed; a lost contificate affidavit and agreenmient ressonably accepiable o
the Corporation to indemnify the Corporation against amy claim that may be wade against the
Corporatinn on account of the alleged loss, theft or destrustion of such certifivate) to the
Corporstion st the place destgnated in such notice, and shall thereatier receive certificates for the
pomber of shares of Common Stosk to which such Tolder is entitled pursuant to this Seotion 5.
Onthe Mandatory Cmvmwn Thate, all cutstanding shares of Preforred Stock shall be dessned to
have been converted into shaves of Common Stock, which shall tre deemed to be outst snding of
record. and all dgbts with respest tn the Préfarred Stack so converted, including the rights, if
any, o receive notices and vote (other than as 2 holder of Comnion Stock), will terminate, exvept
only the rights of the holders therend, upon surrender of their certificate or certificates {or jost
certificate affidavit and agresment} therefor 0 reseive certificates for the sumber of shares of
Common Stock nto which such Preferred Stock has been converted, cash as provided in
Quhsmtmn 4b) in respeet of any fraction of & sharg of Comman Stock otherwise issuable ipon
such conversion and payment of any declared but &mp&ad dividends thereon. I so required by
the Corporation, certificates surrendered for conversion shall be endorsed o sceompanied by
written instrument or instruments of transfer, in form safisfoctory to the Corporation, duiv
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executed by the repistered holder or by his, her or its atorney duly authorized in wiiting. As
snon as practicable after the Mandatory Conversion Dale and the survender of the vertificate or
certificates {or lost ceniificate affidavit and agreement) for Preferred Btovk, the Corporation shall
cause to be issued and delivered to suich holder, or on his, her or s written arder, s certificate or
certificates fwr the number of full shares of Conwoon Steck issuable on such conversion in
accordance with the provisions hereof and cash as pravided in Subsection 4(b} in respect of auy
fraction of a share of Common Stock othersise issuable upon such conversion

ey All centificates evidencing shares of Preferred Stock which are reguirsd to
b surrenderad for conversion in accordance with the provisions hereof shall, from and afler the
Mandatory Comyversion Date, be deemed o bave been retived and cancelled and the shares of
Proferred Stock represemted thereby converted into Comumon Steck for sl purposes,
momithstanﬁmg the Failure of the hotder or holders thersof to surrender such vertificates on oo
prior to such date. Such converted Praferred Btock may not be refssued as shares of such series,
and the Corporstion may thereafier take such sppropriate action {withowt the nesd Bor
stockbolder action) as may be necessary fo reduce the amhorized number of shares of Preferred
Stock apcordingly.

8. Redemytion.

{3}  Redemption. Shares of Preforred Stock shall be redeonued by the
Corporation ont of funds lawfully available therefor at a price equal to the applizable Original
Issue Price per share with fespect to z series of Preforred Stock, plus sl declarsd but unpaid
dividends thevenn (the *“Redemption Price™), in two installments {sach, an “Instaliment”) the
first Installment of which shall be made 34 days afler receipt by the Corporation at any time on
or after January 31, 2016 from the holders of at least 2 majority of the then outstanding shares of
Prefeered Stack {miwiated on an as-converted to Common Stock basis), of weitten notics
requesting redemption of all shares of Praferred Stock, and the second Installment of which shal
b mads on the 1Z-month anniversary thereof (fhe dute of each Instalbnent belng rofred toas
”‘Rmiamptmn Date”). On sach Redemption Date, the Corporation shiall redesys, on & pro rats
basis in accordance With the number of shares of Proferred Stock vwaed by cach holder, 50% of
the aggrogate number of then shares of Praferred Stock outstanding as of the firxt such
Redemption Date; provided, howeve; that Facleded Shares (ss such terim is defined in
subsection () of this Section 6 v.haii not be redesmed and shall be exchuded from the
calculations st forth in this sentence. If the Corporation doss not heave sufficient funds legally
available 16 redeem on any Redemption Date all sharss of Prefarred Stock and of any other class
or aeries of stock 1o be redesmed on such Redemptinn Date, the Corporation shall vedeers 2 pro
rata portion of cach holder’s redesmable shaves of Proferred Stock (such pro rata portion i be
deterrined based on the aggregate Rademptmn Prive payvable to each such holder) out of funds
legally avsilable therefor, based on the respective amounts which would otherwise be payable in
respect of the shares to be redeemed if the legally available funds were sufficient to redeem all
such shares, and shall redeens the remaining shares to have bean redeermed ag soon as practicable
after the Corporation has funds legally available therefor.

by Bedemiption Notice. Wrilten notice of the mandatory redemption {the
“Redemption Notice” y ghall be mailed, postage prepaid, to each bolder of record of Prefersed
Stock, at ita post office addeess last shown on the records of the Corporation, of given by

WS WEST:2609775508 53

PATENT
REEL: 028275 FRAME: 0872



glectranic comumunication In compliance with the provisions of the General Corporation Law,
not Jess than 40 days prior to the Initial Redemption Date. The Redempiion Notice shall state:

{1}  the sggregate number of shares of Preferred Stock.
held by the holder that the Corporation shall redeem
on the initial Redemption Date specified in the
Redemption Notice and the subsequent Redemption
Daake;

{1y ihe initial Redemption Date, the Redemption Frice
- aod the amount of cach Instalbnent;

{1y the date upon which the holder’s vight to comeent
such shares terniinates (as defermined v accordance
with Subsection 4(aD; and

{(IVy  that the holder {510 survender to the Corporation, In

' the mannerand at the place designated, his, ber oy
it cortifioate or cettifloates reprosenting the shares
of Preferved Stock to be redeemad.

i the Corporation recelves, on or prior to the 20" day after the date of delivery of the
vaiemmzon Notice 1o holder of Preferred Stock, written notice from such holder that such
hotder sleots to be sxchuded from the redemption provided o 1lds Section &, then the shares of

Preferred Stock registered on the books of the Corporation in the name of such holder at the Hime
of the Corporation’s receipt of such notics shall theveafter be “Excluded Shares”,

ey Suwender of Ceriffcates; Paviment, ©On or befwe the spplicable
Redemption Date, each holder of shares of Preferred Stoek to be redeemed on such Redemption
Dhate, unless such bolder has exercised his, her or its vight to convert sueh shares as provided in
Seetion 4 heveot, shall swrender the certificate or certificates reprosenting such shares to the
Corporation, in the manner and at the place designated in the Redemption Notic, and thereupon
the Instalbment of the Redemption Prics fiv such shares shall be payable to the order of the
person whose name appears on such certificate or certificates as the owner thereof. In the event
fess than all of the shares of Preferred Stack represented by a centificate are redeemed, a now
certificate reprosenting the unredeemed shares of Preferr od Stock shall promptly be fssned to
such holder.

(&) Rights Subscouent 1o Redetoption. I the Redemption Notice shall have
heen duly given, and if on the applicable Redemplion Date the Installment of the Redemption
Price payable upon redemption. of the shares of Freferved Stock to be redesmed on such
Redemption Date s paid or tendsred for payment or deposited with an independent payment
agent 50 15 10 be available therefor, then notwithstanding that the centificates svidencing any of
the shares of Preforred Stock so called for redemption shall not have been surrendm:d
dividends, if any, with respeot to such shares of Preferred Stock shall cease to acorye after such
Redemption Date sod all rights with respect to such shares shall forthwith after the Redemption
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Diate terminate, cucept aaly the right of the holders to receive the applicable Installment of the
Redemption Price without interest upon surrsnder of thelr certificate or cortificates therefor,

{e} Redesnied or {therwise Acquired Sharss.  Any shares of Preforred Stock
which are redesmed or otherwise soquired by the Corporation or any of its subsidiaries shall be
sutomatically and immediately canceled and vetived and shall not be retssued, sold ortravefiared,
Neither the Corporation nor any of #xy subsidiaries may exerciss any voting or other rig,hts
grafited to the holders of Preferred Stock following redemption,

{fi  Termination of Redemption Right. The rights described in this Section 6
shall terminate upon sither of (%) the closing of the sals of shares of Commaon Btock to the public
g fro-commitment underwritten public offering purstaat to snelfective reglstration statement
wider the Scourities Act of 1933, as smended, resulting in at Jeast $25.000,000 of pmuegd& filis
of the undevwriting discount and commissions, to the Corporation, of {y) 2 Deened Liguidation
Event.

7. Waiver, Except as otherwise set forth in this Centificate of Incorporation, any of
the rights, powers, prefcrmcm and ather terme of 8 particnlar serfes of Preferved Stock set finth
herein may be walved in weiting on bohalf of all holders of such series of Preforced Stock and
with respect to all shares of such series of Freferred Stock by the affirmative consent or vote of
the holders of at least & majority of the sharss of such series of Preferved Stock thew nutstanding.

FIFTH: Subjett to any additionsl vots required by the Cerfificate of
irzaarpnratmn irs furtherance and not in HmBation of the powers conferved by statute, the Board
of Directors 1% expressly suthorized to make, repeal; alter, amend and rescind any or alt of the
Bylaws of the Corporation.

SIXTH:  Subject to any addivional vete sequired by the Centificate of
Incorporation, the number of directors of the Corporation shall be determined in the manuer set
forth i the Bylaws of the Corposation.

SEVENTH: FEleetions of direciors need not be by written ballot unless the
Bylaws of the Corporation shall so provid,

EIGHTH Meetings of stcckholders may be beld within or withows the State of
Dialvware, a8 the Bylaws of the Corporation may provide. The books of the &m’pﬁm’imﬁ may he
kept outsids the f:tme of Delwevars af 30ch plave or placss as piay be designated frony time
time by the Board of Directors or in the Bylaws of the Corparation.

NINTH:

of Personal Liahility. The Corporation eliminates the

1. Ehmmati 0

personal lability of each menber of its Board of THrectors to the Corp«:zratwn ot its stockholders
for monstary damages for breach of Aduclary duty as a divetor, i

wovided, howeves, that, 1o the
extent provided by ‘appimabie law, the fovepoing shall not eliminate the Hability of 2 direstor
{1} for any breach of such director’s duty of loy alty tir the Corporation or its steckholders, (i) for
acts or outissions not in good faith or which wvolve intentional misconduct or a }ma:wiﬁg_
viskation of law, (1} under Ssction 174 of Title & of the General Corporation Law or (v} for any
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transaction from which such director devived as improper personsl bepefit, No amendment to or
repeal of this provision shall apply to or have any eftect o the lability o alleged Hability of any
director for or with respect t any acts or omissions of such divestor vocutring prior to such
amendment or repsal. '

If the General Carporstion Law s amended in the future 1o guthorize corporste
action Rurthér eliminating or limiting the personal Hability of directors, then the Hability of g
director of the Corporation shall bs sliminated or Bouted 1o the fullest extent permitted by the
General Corporation Law, ag 5o amended from time o time,

Any repeal or modification of this Asticle shall not intrease the personal Rability
of any divector of this Corporation for any aet or oceurrence taking place prmr 16 such repeal or
meddification, or otherwise adversely affect any right or protsction of a diwotw of the
Corporation existing at the thme of such repeal or modification.

2 Eﬁﬁeggggiﬁmﬁm\.

{ay
party or is theeatened o be meds party to or iz cﬁ’&e‘mm mwive:d i zm zie.twn, sui‘f ar
proveading, whether sivil, efiminsl, administrative o investigative {(hereinafter a“‘pmmeduw”},
by reason of the fact that he or she is or was a director or officer of the Corporation or is or was
serving. at the request of the Corporation s & director, officer or agent of another corporation or
of a parmershﬁp, jﬂmi venhere, frust o other enter pt‘iﬂh, nmiuchrw service with respegt to
employee Benefit plans (hereinafi an “indemnitee”), whether the basis of such pmmedw is
alloged action in an official capscity as a director, off icer, employee or agent or in any other
capacity while serving as o divector, officer or agent, shall be indemuified and held harmibess by
the Corporation to the fallest extent authorized by the General Corporation Law, as the same
sxists or may hereafler be amended (but, in the sase of any such smendment, only to the extent
that such amendment permits the Corporation to provide broader inderanification rights than
such Taw permitied the Corporation to provide prior o such amendinent), Against aii SXPENLE,
Habihity and loss (ncluding sttereys” fees, judgments, fines, taes or pfmaims snd groounts paid
i settlerent} reasonably ncutred of suffered by such indemnites i connestion therewith, Such
indemmification shall continue as o an indernites who has ceassd to be a direstoy, officer or
agent and shall inure to the benefit of the indemnites’s belrs, exsoutors and administrators;
provided. however, that except as provided in pacagraph {b_.) hersof with respest to proceadings 1o
enforce rights to indempification, the Corporation shall indemnify any such indewnnitee in
connection with 8 procesding {or paut thereof} initiaied by such indemnitee only i such
procesding {or part thersnl) was autharized by the Board of Diifectors of the Corpovation. The
right to indemnification conferred in this Section shall be a contract right and shall include the
Tight to be paid by the Coporativn the sapenses mcurred in defendhyg any sxch procesding in
advance of its final disposition (berelnafier an “advancement of spenses”™); provided; however,
that, if the (enersl Corparatmn Law %0 requites, an advancement of expenses incurred by an
indemaites in his or her capasity as a director or officer {and not in agy other capacity in which
service was or is rendered by such indemnitee, including without linsitation, servies to an
smployee benetit plany shall be made only upon delivery to the Corporation of an undertaking,
by or on behalf of such indemmites, to repay all amounts so advanced if 1t shall ultinately be
determined by final judicial decision from which there s no further vight to gppeal that such
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Indemnites ia not entithed o be indemmitied for such sxpenses tnder this Section, the Geners)
Corporgtien Law or otherwise (hereinafier an Mundertaking™}.

N Right of Indemuitee to Bripg Spit.  If » claim under
paragraph () of this Section is not paid in full by te Corporation within ningty days afier a
written clain has been received by the Corporation, the indemmiles may st any time thersafier
bring suit 'aggamst the Corpovation to recover the ynpaid stount of the claim, If successful in
whole or in part o oany seeh sult o I e sull brought by the Corporation to rexover an
advancement of sxpenses pursuant o the terms of an wndsriaking, the indewoniter shall be
sutitled to be paid also the expenss of progecuting or defending such suit. In (3) vy suit brought
by the indemnitee (o enforce a right to indemuification herewnder (but oot v @ suit brought by
the indemnitee to eaforce a fight fo an advancement of expenses) it shall be a defense that the
indemnites has not met the applicable standard of conduct set forth in the General Corporation
Law, and (11} any sult by the Corporation io recover an advancement of sxpenses pussuant to the
serits of an ondertaking the Corporstion shall be entitled to tevover such expenses wpon 2 final
adjudication that the indemnites has not met the applicsble aﬂ:andmi of conduct set forth in the
General Corporation Law.  Neither the fatlure of the Corporation {including its Board of
Drirectors, independent logal opunsel, or ils siockholders) to have made 3 detesmination pilm‘ o
the commencement of such sult that indemnification of the indemnitee is propor i the
ciroumstances because the indemnitee has met the spplicabls standard of conduct set forth in the
{General Corporation Law, nor an actual determination by the Corporation {including its Board of
Tsirectors, independent logal counsel, or iis stockhol dm} that the ndemmitee has not met such
ap;:aiwabin standard of conduct, shall creste a presumption that the indemnites has not mat the
apphicable standaed of conduct ar, in the case of such 2 sult brought by the indemnitee, be a
defense 1o sugh sull, T apy suit brought by the indemaitee to enforce & right bersunder, or by
the Corporation io recover an advancement of expenses purswant o the teros of an undertaking,
the nwden of proving that the indémmites is entitled 1o be indemnitied or to sueh advancement of
expenses under this Section or stherwise shall be on the indemnitee. No potentisl indempitee
shall be entitled to advansement of sxpenses under this Certifisate of Incorporation oy the By~
Laws in any action involving a proceeding by the Corporation against the indemnites for any
latmn by the Corporation involving & twesch of fiduclary duty of the indenwitze to the
Carporation, gross negligence, bad faith, intentionslmissonduct or unlewful conduet.

{9} Nop-Exclusivity of Rights, The rights to indem aification and fo
fve advancement of expenses conferred jo this Section shall not be exclusive of any othe tight
which any person may have o hereaflér scquive under any statute, this Certificats of
}ncurmrmwm Byslaw, coniract or amcemam vare of stockholders or disinterested directors or

otherwise,

{dy  Imswramee. The Corpotation moay maimiain insurancs, ab its
expenss, 10 protect Heelf and any dirsctor; officer, employee or agaut af the Corporation or
another corporation, partnevship, jeint venture, trust or other onterprize against any expense
liability oF Toss, whether or fiot the Corporation would have the power to fndemnify such peracm
against such expense, liability or Toss under the Geners] Corperation Law.

(e}

The Corporation may, 1o the extent authm ized from mme 0 tlma by ﬂw Board of Dmutaz 8y rzmif
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rights to Indémaification and to the advancement of sxpenses, lo any employee oragent of the
Corporation to the fullest extent of the provisions of ihis Section with respect io the
indemnification and advancement of expenses of directors, and officers of the Corporation.

TENTH:  Subject to any addifonsl vote required by the Certificate of
Invorporgiion, the Cerporation reserves the right 1o amend, alter, change or repeal any provision
conteined in the Cestificate of Tncorporation, in the manner now or hereafler prescribed by
shatiie,

ELEVERTH: Iy the cvent that g director of the Corporation who is also @
partner or employee of an entity that is a holder of Preferred Stock and that i3 in the business of
mvesting and relnvesting in other companiss or entities, or an emp‘io‘w@ or prineipal of an entity
that manages or condrols such an umﬁ‘y {each, a’ fm‘sai’*}, acquires knowledge of 2 potential
transaction or matist i such person’s vapacity as 4 partner, principsl or emplovee of the Fund or
the mzmagw ot general partaer of the Fund and that may be a corporate opportunity for both the
Corporation and such Fusd (& “Corporate Opportanity’™, then (1) such Corporate Opporiunity
shall belong to wuech Fund, (i) by providing sech Corporate Opportunity to the Fund such
director shall, 1o the extent pmmtted by law, have fully satisfied and fulfilled his Gduciary duty
to the Corporation and ity stoekholders with rebpvu to such Corposate Opportunity, sud m} the
Corporation, to the extent penmitied by law, walves any claim that such Corporate Opporhunity
constituted a corporate opportunity that s hould have been presented to the Corporation; provided,
bowsver, that such director acts in good fhith and such cppertunity was not offered o smh .
divector i hig or her capaciiy as a director of the Corporation,

& S ¥

US_ WESTIS0S7TS0

ol
=

PATENT
REEL: 028275 FRAME: 0877



i NERS WHERROE, Viiaopp, Ine, ke vued hin Bighuh Arosnded g
Revtated ﬁmﬁﬁma ui' &mmmm 0 be exeouied by Mat Senches, By Ot Brdsutive
Lifives, s‘hsgazu;n day of Janusty, 2011,
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