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Delaware .. .

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "IKARIA HOLDINGS, INC."
CHANGING ITS NAME FROM "IKARIA HOLDINGS, INC." TO "IKARIA,
INC.'", FILED IN THIS OFFICE ON THE SEVENTH DAY OF MAY, A.D.
2010, AT 12:36 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

]mllu.y W, l!ullock Secretary of Stale
AUTHEN: TION: 7979373

DATE: 05-07-10

4196771 8100

100477026

You may verify this certificate online
at corp.delaware.gov/authver.shtml
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State of Delaware
Secre of State
Division of Corporations
Delivered 12:42 PM 05/07/2010
FILED 12:36 PM 05/07/2010
SRV 100477026 - 4196771 FILE

RESTATED
CERTIFICATE OF INCORPORATION
OF
IKARIA HOLDINGS, INC.
(Originally incorporated as ITL Holdings, Inc. on August 18, 2006)

ARTICLE |
NAME

The name of the Corporation is lkaria, Inc. (the “Corporation™).

ARTICLE It
REGISTERED OFFICE AND AGENT

The address of the Corporation’s registered office in the State of Delaware is
Corporation Service Company, 2711 Centerville Road, Suite 400, City of Wilmington 19808,
County of New Castle. The name of its registered agent at such address is Corporation Service
Company.

ARTICLE Il
PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for

which corporations may be organized under the Delaware General Corporation Law (the
“DGCL™).

ARTICLE IV
CAPITAL STOCK

The total number of shares of all classes of capital stock which the Corporation
shall have authority to issue is two hundred thirteen million, four hundred two thousand, six
hundred (213,402,600) shares, of which:

One hundred twenty five million (125,000,000) shares, par value
$0.01 per share, shall be shares of common stock, of which one hundred ten
million (110,000,000) shares shall be designated *Voting Common Stock™ (the
“Voting Common_Stock™ and fifteen million (15,000,000} shares shall be
designated Non-Voting Common Stock™ (the “Non-Voting Common Stock™); and

Eighty-eight million, four hundred twe thousand, six hundred
(88,402,600) shares. par value $0.01 per share, shall be shares of preferred stock
(the “Preferred Stock™), of which eleven million, four hundred twenty-one
thousand, threc hundred (11,421,300) shares shail be designated “Scrics A
Convertible Preferred Stock™; seventy-six million, nine hundred eighty thousand,
nine hundred (76,980.900) shares shall be designated “Series B Convertible
Preferred Stock™; one hundred (100) shares Shall be designated “Series C-1 Non-
Convertible Preferred Stock™; onc hundred (100) shares shall be designated
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*Series (-2 Non-Convertible Preferred Stock™; one hundred (100) shares shall be
designated “Series C-3 Non-Convertible Preferred Stock™; and one hundred (100)
shares shall be designated “Serics C-4 Non-Convertible Preferred Stock™.

ARTICLE V
VOTING COMMON STOCK

SECTION 1. GENLERAL.

Except as othenwvise required by law or as expressly provided in this Certificate of
Incorporation, cach share of Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally. share ratably and be identical in all respects as to all matters,
with each othet share of Voting Common Stock and with each share of Non-Voting Common
Stock.

SECTION 2. DIVIDENDS.

() Subject to the rights of the holders of Preferred Stock and to the other
provisions of this Certificatc of Incorporation, holders of Voting Common Stock and Non-
Voting Common Stock shall be entitled to receive equally, on a per share basis, such dividends
and other distributions in cash, securities or other property of the Corporation as may be declared
thereon by the Board of Directors from time 10 time out of assets or funds of the Corporation
legally available therefor.

{b) The Corporation shall not effect a subdivision, combination or
reclassification of the outstanding shares of Voting Common Stock into a greater or lesser
number of shares of Voting Comimon Stock unless a comparable adjustment is at the same time
being made to the Non-Voting Common Stock.

SECTION 3. VOTING RIGHTS.

At every annual or special meeting of stockholders of the Corporation, each
holder of Voting Common Stock shall be entitled to cast one vote for each share of Voting
Common Stock standing in such holder’s name on the stock trunsfer records of the Corporation;
provided, however, that, except as otherwise required by law, holders of Voting Common Stock.
as such, shall not he entitled to vote on any amendment to this Certificate of Incorporation
(including any certificate of designation relating 1o any serics of Preferred Stock) that relates
solely to the terms of one or more outstanding series of Preferred Stock if the holders of such
aftected series are entitled to vote thereon, either separately or together with the holders of one or
more other such series, pursuant to this Certificate of Incorporation (including pursuant to any
certificate of designation relating to any series of Preferred Stock).

ARTICLE VI
NON-VOTING COMMON STOCK
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SECTION I. GENERAL.

Except as otherwise required by law or as expressly provided in this Certificate of
Incorporation, each share of Non-Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,
with cach othcr sharc or Non-Voting Common Stock and with each share of Voting Common
Stock.

SECTION 2. DIVIDENDS.

Subject to the rights of the holders of Preferred Stock and to the other provisions
of this Certificate of Incorporation, holders of Non-Voting Common Stock and Voting Common
Stock shall be entitled to receive equally, on a per share basis, such dividends and other
distributions in cash, sccurities or other property of the Corporation as may be declared thereon
by the Board of Dircctors from time to time out of assets or funds of the Corporation legally
available therefor.

SECTION 3. VOTING RIGHTS.

The holders of Non-Voting Common Stock shall not be entitled to any voting
rights except as required by law.

SECTION 4. CONVERSION.

(a)  Inthe event there shall occur an Initial Public Offering, then, immediately
prior to the consummation of the Initial Public Offering, without any further action by the
Corporation or the holders of shares of Non-Voting Common Stock, cach outstanding share of
Non-Voting Common Stock shall automatically be converted into one fully paid and non-
assessable share of Voting Common Stock.

(b)  The Corporation shall at all times reserve and keep available, free from
licns, charges and security interests and not subject to any preemptive rights, for issuance upon
conversion of the Non-Voting Common Stock, such number of its authorized but unissued shares
of Voting Common Stock as will be sufficient 1o permit the conversion of all outstanding shares
of Non-Voting Common Stock, and shall take or cause to be taken all action required to increase
the authorized number of shares of Voting Common Stock if necessary to pennit the conversion
of all outstanding shares of Non-Voting Common Stock and to ensure that the shares of Voting
Common Stock may be issucd without violation of any applicable law or regulation or of any
requirement of any securities cxchange or inter-dealer quotation system on which the shares of
Voting Common Stock may be listed or traded.

(¢)  The Corporation shall not effect a subdivision, combination or
reclassification of the outstanding shares of Non-Voting Common Stock into a greater or lesser
number of shares of Non-Voting Common Stock unless a comparable adjustment is at the same
time being made to the Voting Common Stock.
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ARTICLE VI
PREFERRED STOCK

The Board of Directors is authorized, subject 1o limitations prescribed by law, to
provide by resolution or resolutions for the issuance of shares of Preferred Stock in one or more
scries, to establish the number of shares to be included in cach such series, and to fix the voting
powers (if any), designations, powers, preferences, and relative, participating, optional or other
rights, if any, of the shares of each such series, and any qualifications, limitations or restrictions
thereof. The rights, preferences and restrictions granted to and imposed on the Scries A
Convertible Preferred Stock, par value $0.01 per share (“Series A Preferred Stock™), and the
Series B Convertible Preferred Stock, par value $0.01 per share (*Series B Preferred Stock™) are
sct forth below in Articles VIII and IX, respectively. The rights, preferences and restrictions
granted to and imposcd on the Series C-1 Non-Convertible Preferred Stock, par value $0.01 per
share (**C-1 Preferred™), the Series C-2 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-2 Preferred™), the Scrics C-3 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-3 Preferred™), and the Scries C-4 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-4 Preferred™ and, together with the C-1 Preferred, C-2 Preferred and C-3 Preferred,
“Scries C Preferred Stock™) are set forth below in Article X.

ARTICLE VIN
SERIES A PREFERRED STOCK

SECTION 1. RANK.

The Series A Preferred Stock shall, with respect to (i) payment of dividends and
distributions and (ii) rights upon any Liquidation (cach of clauses (i) and (i), an “Attributc™),
rank (i) senior to all securities that are Junior Securities with respect to such Attribute, (it) on a
parity with all sccurities that are Parity Securities with respect to such Attribute and (i) junior to
all securities that are Senior Sccurities with respect to such Attribute. The Series A Preferred
Stock shall rank on a parity with the Series B Preferred Stock and the Common Stock with
respect to dividends and distributions and shall rank junior to the Series B Preferred Stock but
senior to the Series C Preferred Stock and the Common Stock with respect to rights upon any
Liquidation.

SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders of the Series A Preferred Stock as
of the record date cstablished by the Board of Directors for such dividend or distribution on the
Common Stock shall be paid, out of funds legally available therefor, dividends in an amount
(whcther in the fonm of cash, sccuritics or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series A Preferred
Stock been converted into Voting Common Stock immediately prior to the record date of such
dividend or distribution on the Common Stock; provided, however, that if the Corporation
declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect of the Series A Preferred Stock on account of the portion of such dividend

4
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or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the
extent that an anti-dilution adjustment under Section 6(b)(i) of this Article VIl is required to be
made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwisc on
the same payment terms as for) the dividends or distribution on the Common Stock established
by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Series B Preferred Stock (other than dividends declared and paid or
distributions made by reason of a dividend or distribution with respect to the Common Stock,
which shall be governed by Section 2(a) of this Article V1II, and other than dividends and
distributions payable in sharcs of Scries B Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series A Preferred Stock as of the record date
cstablished by the Board of Directors for such dividend or distribution on the Series B Preferred
Stock shall be paid, out of funds legally available therefor, dividends in respect of each share of
Series A Preferred Stock in an amount (whether in the form of cash, securitics or other property)
equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Series B Preferred Stock; provided, however, that if the Corporation declares and
pays a dividend or makes a distribution on the Serics B Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series A Preferred Stock on account of the portion of such dividend or
distribution on the Serics B Preferred Stock payable in Common Stock or Convertible Securities,
1o the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article VI is required
to be made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment teri as for) the dividends or distribution on the Series B Preferred Stock
established by the Board of Directors.

©) If, after the Issuance Date, the Series A Preferred Stock or the Series B
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number of shares
without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payable with respect to the Scries A Preferred Stock by reason
of a dividend or distribution payablc with respect to the Series B Preferred Stock shall be
appropriately adjusted.

SECTION 3. REDEMPTION.

The Corporation shall have no right to redeen any shares of Series A Preferred
Stock, nor shall any holder thercof have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the cvent the Corporation shall (i) commence a voluntary case under the
federal bankruptcy laws or any other applicable federal or state bankruptcy, insolvency or similar
law. (ii) consent to the entry of an order for relief in an involuntary case under any law
referenced in clausc (i) above or consent to the appointment of a receiver, liquidator, assignee,
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custodian, trustee, or other similar ofticial, of the Corporation or of any substantial part of its
property, (iii) make a general assignment for the benefit of its creditors, (iv) admit in writing its
inability to pay its debts generally as they become due, (v) have a court of competent jurisdiction
enter an order or decree, which has not been withdrawn, dismissed or reversed, that is for relief
against the Corporation in an involuntary casc under any law referenced in clause (i) above or to
appoint a receiver, liquidator, assignee, custodian, trustee, or other similar official, of the
Corporation or of any substantial part of its property, and any such order or decree remains
unstayed and in effect for 60 consecutive days, or (vi) otherwise liquidate. dissolve or wind up
(any such event, together with any event described in the final sentence of this Section 4(a), but
subject to the proviso therein, a “*Liguidation™), each holder of shares of Series A Preferred Stock
shall be entitled to reccive out of assets of the Corporation available for distribution to its
stockholders, in preference to any distribution to holders of securities that are Junior Securities
with respect to a Liquidation, an amount of cash with respect to each share of Series A Preferred
Stock held by such holder equal to the Liquidation Preference. For purposes of this Certificate
of Incorporation, the sale, conveyance, exchange, lease, transfer or other disposition of all or
substantially all of the property or assets of the Corporation or the consolidation or merger of the
Corporation with or into one or more other entitics (other than a wholly owned Subsidiary of the
Corporation) shall be deemed to be a Liquidation; provided that any transaction in which the
stockholders of the Corporation immediately prior to such transaction own shares representing
more than 50% of the voting power of the outstanding shares of the surviving or acquiring
corporation following the transaction (taking into account only capital stock of the Corporation
held by such stockholders prior to the transaction) shall not deemed to be a Liquidation.

(b)  No payment of the Liquidation Preference shall be made with respect to
any share of Serics A Preferred Stock unless and until the fiquidation preferences payable with
respect to the Series B Preferred Stock and any other securities that are Senior Securities with
respect to payments upon a Liquidation shall have been paid in full. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation
Prefercnce in respect of each share of Series A Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. [f, upon any Liquidation, after the distribution of the
liquidation preferences 1o any sccurities that are Senior Securities with respect to payments upon
a Liquidation, the asscts of the Corporation arc not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series A Preferred Stock and
the full liquidation payments payable with respect to any outstanding sccurities that are Panty
Sccurities with respect to payments upon a Liquidation, then such shares of Series A Preferred
Stock and such Parity Securities shall share ratably in such distribution of asscts in accordance
with the full respective preferential payments that would be payable on such shares of Series A
Preferred Stock and such Parity Securities if alt amounts payable thercon were payable in full.

{c) After the payment to the holders of shares of the Series A Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Scries A Preferred Stock as such shall have no right or claim to any of the
remaining assets or the Corporation.

(d)  Without limiting the voting rights of any holder of Series A Preferred
Stock, the holders of shares of the Series A Preferved Stock shall be entitled to receive at least 10

6
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Business Days prior written notice of any Liquidation, and may convert their Scrics A Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article VIIL

SECTION 5. VOTING RIGHTS.

(a) Gencral. Each holder of Scries A Preferred Stock shall have full voting
rights and powers, and shall be entitled to vote on all matters put to a vote or consent of
stockholders of the Corporation, with each share of Series A Preferred Stock having the number
of votes equal to the number of shares of Voting Common Stock into which such share of Serics
A Preferred Stock could be converted in accordance with Scction 6 of this Article Vil as of the
record date for the vote or consent which is being taken. The holders of the Serics A Preferred
Stock, the holders of the Series B Preferred Stock and the holders of Voting Common Stock (and
any other class or series of capital stock entitled to vote together with the Voting Common
Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders
of the Corporation, except as required by law or by the Certificate of Incorporation or by any
certificate of designations of the Corporation from time to time in cffect. Holders of Series A
Preterred Stock shall be entitled to notice of all stockholders meetings in accordance with the
procedures set forth in the Corporation’s bylaws,

(b) Voting With Respeet to Certain Matters. In addition to any matters
requiring a separate vote of the Series A Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the
issued and outstanding shares of Series A Preferred Stock, voting as a single class:

1)) amend, repeal, or change the rights, preferences or privileges of the
shares of Series A Preferred Stock (as in effect on the Issuance Date) in any manner that would
atfect adversely the shares of Series A Preferred Stock in a manner different from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the
seniority of the Scries A Preferred Stock over certain other classes or series of capital stock of
the Corporation, as set forth in the last sentence of Scction 1 of this Article VIII as in effect on
the Issuance Date); or

(i)  increase or decrease (other than by conversion of the Series A
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series A
Preferred Stock.

(c) Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to Section 5(b) of this Article V1I1, each holder of sharcs of Series A
Preferred Stock shall have one vote for each share held,

SECTION 6. CONVERSION,
(a) Terms of Conversion.

(1) Optional Conversion. Each share of Series A Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
terms and conditions set forth in this Section 6, into a number of tully paid and non-assessable
shares of Voting Common Stock equal to the quotient obtained by dividing (x) the Stated Value

7
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by (y) the Conversion Price in effect on the date of such conversion. In addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Series A Preferred Stock
being converted, out of funds legally available thercfor, an amount in cash equal to any declared
but unpaid dividends on the shares of Serics A Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(e)(ii) of this Article VIII.

(v)  Awtomaiic Conversion Upon Initial Public Offering. In the event
of an automatic conversion of the Series B Preferred Stock pursuant to Section 6(a)(ii) of
Article IX, then, concurrently with and effective upon such conversion of the Series B Preferred
Stock, without any turther action by the Corporation or the holders of shares of Series A
Preferred Stock. each then outstanding share of Series A Preferred Stock shall automatically be
converted into a number of fully paid and non-asscssable shares of Voting Common Stock cqual
to the quoticent ubtained by dividing (x) the Stated Value by (y) the Conversion Price in effect on
the date of such conversion. In addition, upon such conversion, the Corporation shall pay to
cach holder of any shares of Series A Preferred Stock so converted, out of funds legally available
thercfor, an amount in cash equal to any declared but unpaid dividends on the shares of Series A
Preferred Stock so converted for which the record date is a date prior to the date on which the
Initial Public Offering is consummated. The Corporation shall give cach holder of Series A
Preferred Stock written notice of the results of the vote referred to in Section 6(a)(ii) of
Article [X within five Business Days afier the date the vote is taken.

(b)  Adjustment of Conversion Price. The Conversion Price shall be subject to
adjustment from time to time as follows:

(i) Stock Dividends, Splits, etc. In case the Corporation shall, at any
time or from time to time alter the Issuance Date, (A) declare a dividend or make a distnibution
on the outstanding sharcs of Common Stock or Convertible Securitics, in cither case, in shares of
Common Stock, or (B) effect a subdivision, combination or reclassification of the outstanding
shares of Common Stock into a greater or lesser number of shares of Cornmon Stock (without a
comparablc adjustment being made to the Series A Preferred Stock), then, and in each such case,
the Conversion Price in etfect immediately prior to such event or the record date therefor,
whichever is earlier, shall be adjusted by multiplying such Conversion Price by a fraction of
which (x) the numerator is the number of shares of Common Stock that were outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately prior to such
cvent and (y) the denominator is the number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article V1II) immediately after such
cvent. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x) in the case
of any such dividend or distribution, immediately after the close of business on the date for the
determination of holders of shares of Common Stock entitled to receive such dividend or
distribution, or (y) in the case ol any such subdivision, combination or reclassification, at the
closc of business on the day upon which such corporate action becomes effective.

(i) Issuances of Additional Shares. In casc the Corporation shall at
any time or from time to time after the Issuance Date issuc any Common Stock or Convertible
Securities (collectively, “Additional Shares™) without consideration or for a consideration per
share (or having a conversion, exchange or exercise price per share) less than the Conversion
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Price in eftect immediately prior to such issuance, then, and in each such case, the Conversion
Price in effect immediately prior to such issuance shall be reduced to an amount determined by
multiplying the Conversion Price in effect immediately prior to such issuance by a fraction of
which (x) the numerator is the sum of (i) the product of (A) the number of shares of Common
Stock outstanding (as determined in accordance with Section 6(b)(vi) of this Article VIIT)
immediately prior to such issuancc multiplied by (B) the Conversion Price in cffect immediately
prior to such issuance and (ii) the aggregate consideration received by the Corporation for the
total number of shares of Common Stock so issued (or, in the case of Convertible Securities, the
aggregate consideration received by the Corporation for the total amount of Convertiblc
Securities so issued plus the aggregate consideration receivable by the Corporation for the
Common Stock into or for which the Convertible Securities are convertible, exercisable or
cxchangcable), and (y) the denominator is the product of (i) the sum of (A) the total number of
shares of Common Stock outstanding (as determined in accordance with Section 6(b)(vi) of this
Article VIII) immediately prior to such issuance and (B) the number of additional shares of
Common Stock so issued (or into or for which the Convertible Securities may be converted,
exercised or exchanged), multiplied by (ii) the Conversion Price in effect immediately prior to
such issuance. An adjustment made pursuant to this Section 6(b)(ii} shall be made on the next
Business Day following the date on which any such issuance is made and shall be effective
retroactively to the close of business on the date of such issuance. Notwithstanding the
foregoing, no adjustment shall be made pursuant to this Scction 6(b)(ii) in connection with any
Excluded [ssuances.

(i1i)  General. For the purposes of any adjustment of the Conversion
Price pursuant to Section 6(b)(ii) of this Article VIII, the following provisions shall be
applicable:

(1) In the case of the issuance of Common Stock or
Convertible Sccurities for cash in a public offering or privatc placcment, the aggregate
consideration shall be deemed 1o be the amount of cash paid before deducting any discounts,
commissions or placement tees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the value of the non-cash consideration
reccived shall be the Fair Market Value of such non-cash consideration.

(3)  Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving cntity in connection with any
merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be decmed to be the Fair Market Value of such portion of the net asscts and
business of the non-surviving cntity as is attributable to such Additional Shares.

4) If Common Stock is sold as a unit with other securities, the
apgregate consideration received for such Common Stock shall be deemed to be net of the Fair
Market Value of such other securitics.

(5) In the case of the issuance of Convertible Securities:
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(A)  The aggregate maximum number of shares of
Common Stock (as sct forth in the instruments relating thercto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or
in exchange for, or upon the exercise of, such Convertible Securitics and subsequent conversion,
cxchange or exercise thereof shall be deemed to have been issued at the time such Convertible
Sccurities were issued and for a consideration equal to the consideration received by the
Corporation for any such Convertible Securities, plus the minimum amount of consideration (as
sct forth in the instruments relating thereto, without regard to any provision contained therein for
a subsequent increase of consideration), if any. to be received by the Corporation upon the
conversion, excrcise or exchange of such Convertible Sccuritics; provided, however. that if in the
casc of Convertible Securitics, the minimum amount of such consideration cannot be ascertained,
but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
rcceive the minimum amount of consideration without reference to such clause;

(B) With respect to any Convertible Sccuritics issued
after the Issuance Date for which an adjustment to the Conversion Price previously has been
made pursuant to Section 0(b)(ii) of this Article VIII, upon any increase in the number of shares
of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the
exercise price of, such Convertible Sceurities other than a change resulting from the anti-dilution
provisions thereof; the applicable Conversion Price shall forthwith be readjusted retroactively to
give effect to such increase or decrease;

(C)  With respect to any Convertible Sccurities issued
afier the Issuance Date for which an adjustment to the Conversion Price has previously not been
made pursuant to Section 6(b)(ii) of this Article VIII, if there is any increasc in the number of
shares of Common Stock deliverable upon exercise. conversion or exchange of, or a decrease in
the exercise price of, such Convertible Sccurities other than a change resulting from the anti-
dilution provisions thercof, such Convertible Securitics shall be treated as if they had been
cancclled and reissucd and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant 1o Section 6(b)(ii) of this Article V11, if applicable;

(D)  With respect to any Convertible Securities issued
prior to the issuance Date. if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrease in the excercise price of, such
Convertible Sceurities other than a change resulting from the anti-dilution provisions thercof,
such Convertible Sccurities shall be treated as if they had been cancelled and reissued and an
adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Scction 6(b){ii) of this Article VIII, if applicable;

(E) No further adjustment of the Conversion Price
adjusted upon the issuance of any such Convertible Securitics shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F)  Onthe expiration or termination of any Convertible
Securitics, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been caleulated had the adjustment been made upon the basis of the issuance of only
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the number of shares of Common Stock actually issued upon the exercise, conversion or
exchange of such Convertible Securities (but tuking into account other adjustments (or potential
adjustments) made following the time of issuance of such Convertible Sccurities).

(iv)  Riglus Distributions. No adjustment of the Conversion Price
pursuant to Scction 6(b)(ii) of this Article VIII shall be made as the result of the adoption of a
plan commonly referred to as a “*Stockholders’ Rights Plan™ which provides for the issuance of
rights to acquire shares of capital stock of the Corporation upon the occurrence of some event
that is not within the control of the rights holders, or the issuance of rights under such plan:
provided, however, that the issuance of capital stock of the Corporation pursuant to such rights
shall require adjustment to the Conversion Price pursuant to Scction 6(b)(ii) of this Article VIII.

(v) Calculations. All calculations of the Conversion Price shall be
made to the nearest four decimal places. Anything in Scction 6(b) of this Article VIII to the
contrary notwithstanding, in no event shall the then current Conversion Price be increased as a
result of any calculation made at any time pursuant to Section 6(b)(ii) of this Article VIII. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article VIII shall be required
unless such adjustment would require an increase or decrease of at least 1% in the Conversion
Price; provided, however, that any adjustiments which by rcason of this Section 6(b)(v) are not
required to be made shall be carried torward and taken into account in any subsequent
adjustment.

(vi)  Quistanding Shares. The number of shares of Common Stock at
any time outstanding shall include all shares of Common Stock outstanding at such time and any
shares of Common Stock issuable upon conversion or exercisc of or in exchange for any
Convertible Securities to the extent any such Convertible Securities are (i) convertible,
exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a
pricc that is Iess than the Fair Markct Value of a share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any
time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Pcrson

other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii)  Successive Adjustments. Successive adjustments in the Conversion
Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or
Scction 6(b)(i1) of this Article VIII shall oceur.

(<) Reorganization, Consolidation, Merger, Assct Sale.

(i) In case of any capital reorganization or reclassification of
outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article VIII), or in case of any consolidation or merger of the Corporation with or into
another Person, or in case of any sale, lease, exchange, transfer, conveyance or other disposition
(other than by way of merger or consolidation) of all or substantially all of the Corporation’s
assets. on a consolidated basis, in one transaction or a serics of related transactions, to any
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Person (including any group that is deemed to be a Person) (each of the foregoing being referred
to as a “Serics A Transaction”), in each case which is cffected in such a manner that the holders
of Common Stock are entitied to reccive (either directly or upon subsequent liquidation) stock or
other securilies or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series A Preferred Stock then outstanding shall thereafier be convertible into.
in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series A Transaction, the kind and amount of shares ot stock and other sccuritics and
property (including cash) reccivable upon the consummation of such Series A Transaction by a
holder of that number of shares of Voting Common Stock inte which one share of Series A
Preterred Stock was convertible immediately prior to the consummation of such Series A
Transaction (including, on a pro rata basis, the cash, securities or property received by holders of
Common Stock in any tender or exchange offer that is a step in such Scries A Transaction);
provided that if the Serics A Preferred Stock becomes convertible into property, then such
conversion shall be out of funds legally available therefor; and provided, however, that, in any
Series A transaction where a holder effectuates a conversion pursuant to this Section 6(c), such
holder shall not be entitled 10 receive any payment of Liquidation Preference pursuant to

Section 4 of this Article VIl (it being understood that where both Section 4 of this Article VIlI
and this Section 6(c) arc applicable to a Series A ‘F'ransaction, the Corporation shall give each
holder of the Series A Preferred Stock the right to elect whether to reccive the Liquidation
Preference pursuant to Section 4 of this Article V111 or to receive, upon conversion of the

Series A Preferred Stock, the kind and amount of shares of stock and other securitics and
property referred to in the immediately preceding sentence). In any such case, the Corporation
or the Person formed by the consolidation or resulting from the merger or which acquires such
assets or which acquires the Corporation’s shares. as the case may be, shall make appropriate
provisions in its certificate of incorporation or other constituent document and in the definitive
transaction documents relating to the Scries A Transaction as to the rights and interest thercafier
of the holder of shares of Series A Preferred Stock, 10 the end that the provisions set forth herein
(including provisions with respect to changes in and other adjustments of the number of shares of
Voting Common Stock issuable upon conversion of the Series A Preferred Stock and the
Conversion Price) shall thercafter be applicable in relation to any shares of stock or other
securities or other property deliverable upon the conversion of the shares of Series A Preferred
Stock. The Corporation shall not effect any such Series A Transaction unless prior to or
simultaneously with the consummation thercof the surviving corporation or purchascr, as the
case may be, shall assume by written instrument the obligation to deliver to cach holder of shares
of Series A Preferred Stock such shares of stock, sceuritics or other property as, in accordance
with the forcgoing provisions, such holder is entitled to reccive, and shall have delivered such
assumption agreement to such holder. In case securities or property other than Common Stock
shall be issuable or deliverable upon conversion as aforesaid, then all references to Common
Stock in this Section 6 shall be dcemed to apply, so far as appropriate and as nearly as may be, to
such other securities or property. The provisions of this Section 6(c) shall similarly apply to
successive Series A Transactions. The Corporation shall give written notice to the holders of
Serics A Preferred Stock at Jeast 20 Business Days prior to the date on which any Scries A
Transaction or similar transaction affecting the Corporation shall take place.

(ii)  Nothing containcd in this Section 6(c) shall limit the rights of
holders of the Serics A Preferred Stock to convert the Series A Preferred Stock or to vote their

shares of Series A Preterred Stock in connection with a Series A ‘Transaction.
§2
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(d) Reports. Whenever the number of shares of Voting Common Stock into
which cach share of Series A Preferred Stock is convertible is adjusted as provided in this
Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series A Preferred Stock, at their respective addresses as the same shall appear in the
Corporation’s transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series A
Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and
certifying the calculation of such adjustment), the new number of shares of Voting Common
Stock (or describing the new stock, securities, cash or other property) into which each share of
Serics A Preferred Stock is convertible as a result of such adjustment, a brief statement of the
facts requiring such adjustment and when such adjustment became cftective.

() Conversion Procedures.

)] The holder of any shares of Series A Preferred Stock may excercise
its right to convert any or all such outstanding shares into shares of Voting Common Stock at any
time by surrendering for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, a certificate or certificates
representing the shares of Series A Preferred Stock to be converted. duly endorsed in blank,
accompanied by a written notice stating that such holder elects to convert all or a specified
number of such shares in accordance with the provisions of this Section 6.

(ii)  As promptly as practicable, and in any event within two Business
Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto. the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear
legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock to which the holder of shares of Scries A Preferred Stock so converted
shall be entitled. (y) if less than the full number of shares of Series A Preferred Stock evidenced
by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered centificate or certificates less the number
ot shares converted and (z) payment of all amounts to which a holder is entitled pursuant to
Sections 6(a)(i) and 6(f) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion ot the Series A Preferred Stock shall he issued without charge to the holders of Serics
A Preferred Stock and upon issuance shall be tully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been madc at the close of
business on the date of receipt of such notice and of such surrender of the certificate or
certificates representing the shares of Series A Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being converted shall cease except for the right to receive
shares of Voting Common Stock and any payment of amounts due pursuant to Scctions 6(a)(1)
and 6(f) of this Article VIII, and the Person entitied to receive the shares of Voting Common
Stock shall be treated for all purposes as having become the record holder of such shares of
Voting Common Stock at such time.

(iii)  If a conversion of Series A Preferred Stock is to be made in
/ connection with an Initial Public Otfering (subject to the provisions of Scction 6(a)§1|) of this
@v Atticle VIHI), a Scries A Transaction or a similar transaction atfecting the Corporation (other
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than a tender or cxchange ofter), the conversion of any shares of Series A Preferred Stock may,
at the election of the holder thereof, be conditioned upon the consuinmation of such transaction,
in which case such conversion shall not be deemed to be effective untit such transaction has been
consummated. In connection with any tender or exchange offer for shares of Common Stock,
holders of Series A Preferred Stock shall have the right to tender (or submit for exchange) sharcs
of Serics A Preferred Stock in such a manner so as to preserve the status of such shares as Serics
A Preferred Stock until immediately prior to such time as shares of Common Stock are to he
purchased (or exchanged) pursuant to such offer, at which time that portion of the shares of
Serics A Preferred Stock so tendered (or submitted for exchange) which is convertible into the
number of shares of Voting Common Stock to be purchased (or exchanged) pursuant to such
offer shall be automatically converted into the appropriate number of shares of Voting Common
Stock. Any shares of Serics A Preferred Stock not so converted shall be returned to the holder as
Series A Preferred Stock.

(iv)  The Corporation shall not close its books against the transfer of
Scries A Preferred Stock or of Voting Common Stock issued or issuable upon conversion of
Series A Preferred Stock in any manner which interferes with the timely conversion of Series A
Preferred Stock.

(v) In the event of an automatic conversion of the Series A Preferred
Stock pursuant to Section 6(a)(ii) of this Article V111, each holder of shares of Series A Preferred
Stock shall surrender for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, the certificate or certificates
representing the shares of Series A Preferred Stock held by such holder, duly endorsed in blank.
As promptly as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Offering, and, provided that such holder has effected such
surrender at least 10 Business Days following the receipt by it of the notice referred to in Section
6(a)(ii) of this Article VIII, in sufficient time to allow such holder to participate in the Initial
Public Offering, if such holder is participating, the Corporation shall deliver or cause to be
delivered (x) certificates (which shall bear legends, if appropriate) registered in the name of such
holder representing the number of shares of Voting Common Stock to which such holder shall be
entitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections
6(a)(i1) and 6(f) of this Article VII1. All shares of Voting Common Stock issuable upon
conversion of the Serics A Preferred Stock shall be issued without charge 1o the holders of Series
A Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created. in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to
(but contingent upon) the consummation of the initial Public Offcring, so that, upon the
consummation of the Initial Public OtYering, the rights of the holder thereof shall cease except
for the right to receive shares of Voting Common Stock and any payment of amounts due
pursuant to Sections 6(a)(ii) and 6(f) of this Article VIII, and the Person entitled to reccive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

(H Fractional Shares. In connection with the conversion of any sharcs of
Series A Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common
Stock shall be issued, but in lieu thereot the Corporation shall pay a cash adjustment in respect of
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such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value of a share of Voting Common Stock on the day on which such shares of Series A
Preferred Stock are deemed to have been converted. If more than one share of Series A
Preferred Stock shall be surrendered for conversion at one time by the same holder, the number
of full shares of Voting Common Stock issuable upon conversion thereof shall be computed on
the basis of the total number of shares of Series A Preferred Stock so surrendered.

() Reservation of Shares. The Corporation shall at all times reserve and keep
available, free trom liens, charges and security interests and not subject to any preemptive rights,
tor issuance upon conversion of the Serics A Preferred Stock, such number of its authorized but
unissued shares of Voting Common Stock as will from time to time be sufficient to permit the
conversion of all outstanding shares of Series A Preferred Stock, and shall take or cause to be
taken all action required to increase the authorized number of shares of Voting Common Stock if
necessary to permit the conversion of all outstanding shares of Series A Preferred Stock and to
cnsure that the shares of Voting Common Stock may be issued without violation of any
applicable law or regulation or of any requirement of any sccurities exchange or inter-dealer
quotation system on which the shares of Voting Common Stock may be listed or traded.

(h)  Certain Events. If any event occurs as to which the foregoing provisions
of this Section 6 arc not strictly applicable or, if strictly applicable, would not, in the good faith
judgment of the Board of Directors, fairly protect the conversion rights of the Series A Preferred
Stock in accordance with the cssential intent and principles of such provisions, then the Board of
Directors shall make such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the effect of increasing the Conversion Price, or otherwise adversely aftect
the holders of Serics A Preferred Stock,

SECTION 7. REACQUIRED SHARES.

Any shares of Serics A Preferred Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to
rcissuance by the Board of Directors as shares of anyone or more series.

ARTICLE IX
SERIES B PREFERRED STOCK

SECTION 1. RANK.

The Series B Preferred Stock shall, with respect to cach Attribute, rank (i) scnior
to all securities that arc Junior Sccurities with respect to such Attribute, (i) on a parity with all
securitics that are Parity Securities with respect to such Attribute and (iii) junior to all securities
that are Senior Securities with respect to such Attribute. The Serics B Preferred Stock shall rank
on a parity with the Series A Preferred Stock and the Common Stock with respect to dividends
and distributions and shall rank senior to the Serics A Preferred Stock, the Series C Preferred
Stock and the Common Stock with respect to rights upon any Liquidation.

15

PATENT
REEL: 028828 FRAME: 0737



SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders of the Series B Preferred Stock as
of the record date established by the Board of Dircctors for such dividend or distribution on the
Common Stock shall be paid, out of funds legally available therefor, dividends in an amount
(whether in the form or cash, sccuritics or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series B Preferred
Stock been converted into Voting Common Stock immediately prior to the record date of such
dividend or distribution on the Common Stock; provided, however, that if the Corporation
declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect of the Scries B Preferred Stock on account of the portion of such dividend
or distribution on the Common Stock payable in Common Stock or Convertible Securitics, to the
extent that an anti-dilution adjustment under Section 6(b)(i) of this Article 1X is required to be
made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the sume payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Common Stock cstablished
by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Serics A Preferred Stock (other than dividends declared and paid or
distributions made by rcason of a dividend or distribution with respect to the Common Stock,
which shall be govemed by Section 2(a) of this Article IX. and other than dividends and
distributions payable in shares of Series A Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series B Preferred Stock as of the record date
established by the Board of Directors for such dividend or distribution on the Serics A Preferred
Stock shall be paid, out of funds legally available therefor, dividends in respect of each share of
Series B Preferred Stock in an amount (whether in the form of cash, securities or other property)
equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Scrics A Preferred Stock; provided, however, that if the Corporation declares and
pays a dividend or makes a distribution on the Series A Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securitics, then no such dividend or distribution shall be
payable in respect of the Serics B Preferred Stock on account of the portion of such dividend or
distribution on the Serics A Preferred Stock payable in Common Stock or Convertible Securitics,
to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article IX is required to
be made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Series A Preferred Stock
established by the Board of Directors.

(¢)  [f. afler the Issuance Date, the Series B Preferred Stock or the Scries A
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number of shares
without a corresponding action being taken with respect to the other serics of Preferred Stock,
then any dividend or distribution payable with respect to the Serics B Preferred Stock by reason
of a dividend or distribution payable with respect to the Series A Preferred Stock shall be
appropriately adjusted.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redecem any shares of Series B Preferred
Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event of a Liquidation, each holder of shares of the Series B
Preferred Stock shall be entitled 1o receive out of assets of the Corporation available for
distribution to its stockholders, in preference to any distribution to holders of securities that are
Junior Securitics with respect to a Liquidation, an amount of cash with respect to cach share of
Series B Preferred Stock held by such holder equal to the Liquidation Preference.

(b)  No payment of the Liquidation Preference shall be made with respect to
any share of Series B Preferred Stock unless and until the liquidation preferences payable with
respect to any securities that are Senior Securities with respect to payments upon a Liquidation
shall have been paid in full. No full preferential payment on account of any Liquidation shall be
made with respect to any class of securities that are Parity Securitics with respect to payments
upon a Liquidation unless the Liquidation Preference in respect of each share of Series B
Preferred Stock shall likewise be paid at the same time in connection with such Liquidation. If,
upon any Liquidation, afier the distribution of the liquidation preferences to any securities that
are Senior Securities with respect to payments upon a Liquidation, the assets of the Corporation
are not sufficient to pay in full the Liquidation Preference payablc with respect to all of the
outstanding shares of Series B Preterred Stock and the full liquidation payments payable with
respect to any outstanding securities that are Parity Securities with respect to payments upon a
Liquidation, then such shares of Series B Preferred Stock and such Parity Sccuritics shall share
ratably in such distribution of assets in accordance with the full respective preferential payments
that would be payable on such shares of Series B Preferred Stock and such Parity Securities if all
amounts payable thercon were payable in full.

(c) After the payment to the holders of shares of the Series B Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series B Preferred Stock as such shall have no right or claim to any of the
remaining assets of the Corporation.

(d)  Without limiting the voting rights of any holder of Series B Preferred
Stock, the holders of shares of the Series B Preferred Stock shall be entitled to receive at least 10
Business Days prior wrilten notice of any Liquidation, and may convert their Scries B Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article IX

SECTION 5.  VOTING RIGHTS.

(@)  General. Each holder of Series B Preferred Stock shall have full voting
rights and powers, and shall be entitled to vote on all matters put 1o a vote or consent of
stockholders of the Corporation, with each share of Series B Preferred Stock having the number
of votes cqual to the number of shares of Voting Common Stock into which such share ot Series
B Preterred Stock could be converted in accordance with Section 6 of this Article IX as of the
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record date for the vote or consent which is being taken. The holders of the Series B Preferred
Stock. the holders of the Series A Preferred Stock and the holders of Voting Common Stock (and
any other class or series of capital stock entitled 1o vote together with the Voting Common
Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders
of the Corporation, except as required by law or by the Certificate of Incorporation or by any
certiticate of designations of the Corporation from time to time in cffect. Holders of Series B
Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the
procedures sct forth in the Corporation’s bylaws.

b) Voting With Respect to Certain Matters. In addition to any matters
requiring a scparate vote of the Series B Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the
1ssued and outstanding shares of Series B Preferred Stock. voting as a single class:

(1) amend, repeal. or change the rights, preferences or privileges of the
shares of Serics B Preferred Stock (as in effect on the Issuance Date) in any manner that would
aftect adversely the sharces of Series B Preferred Stock in a manner ditferent from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the
seniority of the Scries B Preferred Stock over certain other classes or serics of capital stock of
the Corporation, as set forth in the last sentence of Section | of this Article X as in effect on the
Issuance Date); or

(i)  increase or decrease (other than by conversion of the Series B
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series B
Preferred Stock.

(c)  Number of Voles Per Share. In connection with any right to vote as a
single class pursuant 1o Section S(b) of this Article 1X, each holder of shares of Scrics B
Preferved Stock shall have one vote for each share held.

SECTION 6. CONVERSION.

(a) Terms of Conversion.

(i) Optional Conversion. Each share of Series B Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
terms and conditions sct forth in this Scction 6, into a number of fully paid and non-assessable
shares of Voting Comumon Stock equal to the quotient obtained by dividing (x) the Stated Value
by (y) the Conversion Price in eftect on the date of such conversion. In addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Scries B Preferred Stock
being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series B Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(c)(i1) of this Article IX.

(i1) Automatic Conversion upon Initial Public Offering. In the event
there shall occur an Initial Public Offering, then, at least 30 days prior to the effective date of the
registration statement relating to the Initial Public Offering, there shall be submitted to a vote of
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the holders of the Series B Preferred Stock as to whether all of the outstanding shares of Series B
Preferred Stock shali be converted into shares of Voting Common Stock immediately prior to the
consummation of the Initial Public Offering. [f the holders of at least 75% of the outstanding
shares of Series B Preterrced Stock vote in favor thereof, then, effective immediately prior to (but
contingent upon) the consumimation of the Initial Public Offering, without any further action by
the Corporation or the holders of shares of Series B Preferred Stock, cach then outstanding share
ot Series B Preferred Stock shall automatically be converted into a number of fully paid and non-
assessable shares of Voting Common Stock equal to the quotient obtained by dividing (x) the
Stated Value by (y) the Conversion Price in effect on the date of such conversion. In addition,
upon such conversion, the Corporation shall pay to each holder of any shares of Series B
Preferred Stock so converted, out of funds legally available therefor, an amount in cash equal to
any declared but unpaid dividends on the shares of Series B Preferred Stock so converted for
which the record date is a date prior to the date on which the Initial Public Offering is
consummated. The Corporation shall give cach holder of Series B Preferred Stock written notice
of the results of the vote referred to in this Section 6(a)(ii) within five Business Days after the
date the vote is taken.

(b)  Adjustment of Conversion Price. The Conversion Price shall be subject to
adjustment from time to time as follows:

(i) Stock Dividends, Splits, ctc. In case the Corporation shall, at any
time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution
on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of
Common Stock, or (B) effect a subdivision, combination, consolidation or reclassification of the
outstanding shares of Common Stock into a greater or lesser number of shares of Common Stock
(without a comparable adjustment being made to the Series B Preferred Stock), then, and in cach
such case, the Conversion Price in effect immediately prior 10 such cvent or the record date
herefor, whichever is carlier, shall be adjusted by multiplying such Conversion Price by a
fraction of which (x) the numecrator is the number of shares of Common Stock that were
outstanding (as determined in accordance with Section 6(b)(vi) of this Article IX) immediately
prior to such event and (y) the denominator is the number of shares of Common Stock
outstanding (as determined in accordance with Section 6(b){(vi) of this Article IX) immediatcly
after such event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x)
in the case of any such dividend or distribution, immediately afier the close of business on the
date for the determination of holders of shares of Common Stock entitled to receive such
dividend or distribution, or (y) in the case of any such subdivision, combination or
reclassification, at the closc of business on the day upon which such corporate action becomes
effective.

(i) Issuances of Additional Shares. 1n case the Corporation shall at
any time or from time to time after the Issuance Date issuc any Additional Shares without
consideration or for a consideration per share (or having a conversion, exchange or exercise price
per share) less than the Conversion Price in effect immediately prior to such issuance, then, and
in each such case, the Conversion Price in cffect immediately prior to such issuance shall be
reduced to an amount determined by multiplying the Conversion Price in effect immediately
prior to such issuance by a fraction of which (x) the numerator is the sum of (i) the product of
(A) the number of shares of Common Stock outstanding (as determined in accordance with
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Section 6(b)(vi) of this Article 1X) immediately prior to such issuance multiplied by (B) the
Conversion Price in effect immediately prior 1o such issuance and (ii) the aggregate
consideration reccived by the Corporation for the total number of shares of Common Stock so
issued (or, in the case of Convertible Sccurities, the aggregate consideration received by the
Corporation for the total amount of Convertible Securities so issued plus the aggregate
consideration receivable by the Corporation for the Common Stock into or for which the
Convertible Securities are convertible, exercisable or exchangeable), and (y) the denominator is
the product of (i) the sum of (A) the total number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article IX) immediately prior to such
issuance and (B) the number of additional shares of Common Stock so issued (or into or for
which the Convertible Sccurities may be converted, exercised or exchanged), multiplied by (ii)
the Conversion Price in eftect immediately prior to such issuance. An adjustment made pursuant
to this Section 6(b)(ii) shall be made on the next Business Day following the date on which any
such issuance is made and shall be cffective retroactively to the close of business on the date of
such issuancc. Notwithstanding the forcgoing, no adjustment shall be made pursuant to this
Section 6(b)(ii) in connection with any Excluded Issuances.

(iii)  General. For the purposes of any adjustment of the Conversion
Price pursuant lo Scction 6(b)(i1) ol this Article X, the following provisions shall be applicable:

n In the case of the issuance of Common Stock or
Convertible Sccuritics for cash in a public offering or private placement, the aggregate
consideration shall be decemed to be the amount of cash paid before deducting any discounts,
commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the value of the non-cash consideration
received shall be the Fair Market Value of such non-cash consideration.

(3)  Subparagraph (2) notwithstanding, in the casc of the
issuance of Additional Shares to the owners of the non-surviving cntity in connection with any
merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and
business of the non-surviving entity as is attributablc to such Additional Shares.

(4) If Common Stock is sold as a unit with other securities, the
aggregaie consideration reccived for such Common Stock shall be deemed to be net of the Fair
Market Value of such other other securities.

&) In the case of the issuance of Convertible Securities:

(A)  The aggregate maximum number of shares of
Common Stock (as sct forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or
in exchange for, or upon the exercise of, such Convertible Sccurities and subsequent conversion,
exchange or exercise thercof shall be deemed to have been issued at the time such Convertible
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Sccuritics were issued and for a consideration cqual to the consideration received by the
Corporation {or any such Convertible Securities, plus the minimum amount of consideration (as
set forth in the instruments relating thercto, without regard to any provision contained thercin for
a subscquent increasce of consideration), if any, to be received by the Corporation upon the
conversion, exercise or exchange ot such Convertible Securitics; provided, however, that if in the
casc of Convertible Sccuritics, the minimum amount of such consideration cannot be ascertained,
but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B)  With respect to any Convertible Securities issued
after the Issuance Date for which an adjustment to the Conversion Price previously has been
made pursuant to Section 6(b)(ii) of' this Article [X, upon any increase in the number of shares of
Comimon Stock deliverable upon exercise, conversion or exchange of, or a decrease in the
exercise price of, such Convertible Securities other than a change resulting from the anti-dilution
provisions thereot, the applicable Conversion Price shall forthwith be readjusted retroactively to
give etfect to such increase or decrease:

(C)  With respect to any Convertible Securities issued
after the Issuance Date for which an adjustment to the Conversion Price has previously not been
made pursuant to Scction 6(b)(ii) of this Article 1X, if there is any increase in the naumber of
shares of Common Stock dcliverable upon exercise, conversion or exchange of, or a decrease in
the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thercof, such Convertible Securities shall be treated as if they had been
cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant to Section 6(b)(ii) of this Article 1X, if applicable;

(D)  With respect to any Convertible Securities issued
prior to the Issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrcasc in the exercise price of, such
Convertible Sccurities other than a change resulting from the anti-dilution provisions thereof,
such Convertible Securities shall be treated as if they had been cancelled and reissued and an
adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
1o Scction 6(b)(ii) of this Article X, if applicable:

(E)  No turther adjustment of the Conversion Price
adjusted upon the issuance of any such Convertible Sccurities shall be made as a result of the
actual issuancc of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securitics; and

(F)  On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been calculated had the adjustment been made upon the basis of the issuance of only
the number of shares or Common Stock actually issued upon the exercise, conversion or
exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made following the time of'issuance of such Convertible Securitics).

(iv)  Rights Distributions. No adjustment of the Conversion Pricc
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pursuant to Section 6(h)(i1) of this Article IX shall be made as the result of the adoption of a plan
commonly referred to as a “*Stockholders’ Rights Plan™ which provides for the issuance of rights
to acquire shares of capital stock of the Corporation upon the occurrence of some event that is
not within the control of the rights holders, or the issuance of rights under such plan; provided,
however, that the issuance of capital stock of the Corporation pursuant to such rights shall
require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article IX.

(v) Calculations. All calculations ot the Conversion Price shall be
made to the nearest four decimal places. Anything in Section 6(b) of this Article [X to the
contrary notwithstanding, in no event shall the then current Conversion Price be increased as a
result of any calculation made at any time pursuvant to Section 6(b)(ii) of this Article IX. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article 1X shall be required
unless such adjustment would require an increase or decreasc of at least 1% in the Conversion
Price; provided, however, that any adjustments which by reason of this Section 6(b)(v) are not
required to be made shall be carried forward and taken into account in any subsequent
adjustment.

(vi)  Qustanding Shares. The number of sharcs of Common Stock at
any time outstanding shall include all shares of Common Stock outstanding at such time and any
shares of Common Stock issuable upon conversion or exercise of or in exchange for any
Convertible Sceuritics to the extent any such Convertible Securitics are (i) convertible,
exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a
price that is less than the Fair Market Valuc of a share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any
time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or uny Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vity  Successive Adjustments. Successive adjustments in the Conversion
Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or
Section 6(b)(ii) of this Article IX shall occur.

(<) Reorganization, Consolidation, Merger, Asset Sale.

() In case of any capital reorganization or reclassification of
outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article 1X), or in case of any consolidation or merger of the Corporation with or into another
Person, or in casc of any sale, lease, exchange, transfer, conveyance or other disposition (other
than by way of merger or consolidation) of all or substantially all of the Corporation’s asscts, on
a consolidated basis. in one transaction or a series of related transactions, to any Person
(including any group that is decemed 1o be a Person) (each or the foregoing being referred to as a
“Series B Transaction™), in each case which is effected in such a manner that the holders of
Common Stock arc entitled to receive (either directly or upon subsequent liquidation) stock or
other securitics or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series B Preferred Stock then outstanding shall thereafler be convertible inta,
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in licu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series B Transaction, the kind and amount of shares of stock and other securities and
property (including cash) receivable upon the consummation of such Series B Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series B
Preferred Stock was convertible immediately prior to the consummation of such Series B
Transaction (including. on a pro rata basis, the cash, securities or property reccived by holders of
Common Stock in any tender or exchange offer that is a step in such Scrics B Transaction),
provided that if the Series B Preferred Stock becomes convertible into property, then such
conversion shall be out of tunds legally available therefor; and provided, further, that, in any
Series B Transaction where a holder cffectuates a conversion pursuant to this Section 6(c), such
holder shall not be entitled to receive any payment of Liquidation Preference pursuant to

Section 4 of this Article [X (it being understood that where both Scction 4 of this Article 1X and
this Section 6(c) are applicable to a Scrics B Transaction, the Corporation shall give each holder
of the Scrics B Preferred Stock the right to clect whether to receive the Liquidation Preference
pursuant 1o Section 4 of this Article 1X or to receive, upon conversion of the Series B Preferred
Stack, the kind and amount of shares of stock and other securities and property referred to in the
immediately preceding sentence). In any such case, the Corporation or the Person formed by the
consolidation or resulling from the merger or which acquires such assels or which acquires the
Corporation's shares, as the case may be, shall make appropriate provisions in its certificate of
incorporation or other constituent document and in the definitive transaction documents relating
to the Series B Transaction as to the rights and interest thereafter of the holder of shares of Series
B Preferred Stock, to the end that the provisions set forth herein (including provisions with
respect to changes in and other adjustments of the number of shares of Voting Common Stock
issuable upon conversion of the Series B Preferred Stock and the Conversion Price) shall
thereafler be applicable in relation to any shares of stock or other sccuritics or other property
deliverable upon the conversion of the shares of Series B Preferred Stock. The Corporation shall
not effect any such Series B Transaction unless prior to or simultancously with the
consummation thereof the surviving corporation or purchaser, as the casc may be, shall assume
by written instrument the obligation to deliver to each holder of shares of Series B Preferred
Stock such shares of stock. sccurities or other property as, in accordance with the foregoing
provisions, such holder is entitled to receive, and shall have delivered such assumption
agreement to such holder. In case securities or property other than Common Stock shall be
issuablc or deliverable upon conversion as aforesaid, then all references to Common Stock in this
Scction 6 shall be decimed to apply, so far as appropriate and as nearly as may be, to such other
securities or property. The provisions of this Scction 6(c) shall similarly apply to successive
Scries B Transactions. The Corporation shall give written notice to the holders of Series B
Preferred Stock at least 20 Business Days prior to the date on which any Series B Transaction or
similar transaction affecting the Corporation shall take place.

(ii)  Nothing contained in this Section 6(c¢) shall limit the rights of
holders of the Series B Preferred Stock to convert the Series B Preferred Stock or to vote their
shares of Series B Preferred Stock in connection with a Series B ‘Transaction.

(d) Reports. Whenever the number of shares of Voting Common Stock into
which cach share of Series B Preferred Stock is convertible is adjusted as provided in this
Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series B Preferred Stock, at their respective addresses as the same shall appear in the
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Corporation’s transfer books, a certificate signed by an exccutive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series B
Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and
certifying the caleulation of such adjustiment). the new number of shares of Voting Common
Stock (or describing the new stock, securities, cash or other property) into which cach share of
Series B Preferred Stock is convertible as a result of such adjustment, a brief statement of the
facts requiring such adjustment and when such adjustment became effective.

(e) Conversion Procedures.

(i) The holder of any shares of Scrics B Preferred Stock may exercise
its right to convert any or all such outstanding shares into shares of Voting Comion Stock at any
time by surrendering for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, a certificate or certificates
representing the shares of Senes B Preferred Stock to be converted, duly endorsed in blank,
accompanied by a written notice stating that such holder elects to convert all or a specified
number of such shares in accordance with the provisions of this Scction 6.

(1)  As promptly as practicable, and in any event within two Business
Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto, the Corporation shall deliver or cause 1o be delivered (x) certificates (which shall bear
legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock 1o which the holder of shares of Serics B Preferred Stock so converted
shall be entitled, (y) if lcss than the full number ot shares of Scries B Preferred Stock evidenced
by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered centificate or certificates less the number
of shares converted and (z) payment of all amounts to which a holder is entitled pursuant to
Sections 6(a)(i) and 6(f) of this Article 1X. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Scries
B Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thercof. Such conversion shall be deemed to have been made at the close of
business on the date of receipt of such notice and of such surrender of the centiticate or
certificates representing the shares of Serics B Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being converted shall cease except for the right to receive
shares of Voting Common Stock and any payment of amounts due pursuant to Scctions 6(a)(i)
and 6(f) of this Article [X, and the Person entitled to receive the shares of Voting Common Stock
shall be treated for all purposes as having become the record holder of such shares of Voting
Common Stock at such time.

(iit) I a conversion of Series B Preferred Stock is to be made in
connection with an Initial Public Offering (subject to Section 6(a)(ii) of this Article 1X), a Series
B Transaction or a similar transaction affecting the Corporation (other than a tender or exchange
offer), the conversion of any shares of Series B Preferred Stock may, at the clection of the holder
thereof, be conditioned upon the consummation of such transaction, in which case such
conversion shall not be deemed to be effective until such transaction has been consummated. In
connection with any tender or exchange offer for shares of Common Stock, holders of Serics B
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Preterred Stock shall have the right to tender (or submit for exchange) shares of Series B
Preferred Stock in such a manner so as to preserve the status of such shares as Series B Preferred
Stock until immediately prior to such time as shares of Common Stock are to be purchased (or
exchanged) pursuant to such offer, at which time that portion of the shares of Serics B Preferred
Stock so tendered (or submitted for exchange) which is convertible into the number of shares of
Volting Common Stock to be purchased (or exchanged) pursuant to such offer shall be
automatically converted into the appropriate number of shares of Voting Common Stock. Any
shares of Series B Preferred Stock not so converted shall be returned to the holder as Series B
Preterred Stock.

(iv)  The Corporation shall not close its books against the transfer of
Series B Preferred Stock or of Voting Common Stock issued or issuable upon conversion of
Series B Preferred Stock in any manner which interferes with the timely conversion of Serics B
Preferred Stock.

(v) In the event of an automatic conversion of the Series B Preferred
Stock pursuant to Scction 6(a)(ii) of this Anticle IX, each holder of shares of Scries B Preferred
Stock shall surrender for such purpose to the Corporation, at its principal office or at such other
oftice or agency maintained by the Corporation for that purpose, the certificate or certificates
representing the shares of Series B Preferred Stock held by such holder, duly endorsed in blank.
As promptly as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Otfering. and, provided that such holder has effected such
surrender af least 10 Business Days following the receipt by it of the notice referred to in Section
6(a)(ii) of this Article IX. in sutficient time to allow such holder to participate in the Initial
Public Offering, it'such holder is participating, the Corporation shall deliver or cause to be
delivered (x) certificates (which shall bear legends, if appropriate) registered in the name of such
holder representing the number of shares of Voting Common Stock 10 which such holder shall be
cntitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections
6(a)(ii) and 6(f) or this Article IX. All sharcs of Voting Common Stack issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series
B Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to
(but contingent upon) the consummation of the Initial Public Offering, so that, upon the
consummation or the Initial Public Offering, the rights of the holder thercof shall cease except
for the right to receive shares of Voting Common Stock and any payment of amounts due
pursuant to Sections 6(a)(ii) and 6(f) of this Article 1X, and the Person entitled to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

(N Fractional Shares. In connection with the conversion of any shares of
Serics B Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common
Stock shall be issucd. but in lieu thereof the Corporation shall pay a cash adjustment in respect of
such fractional interest in an amount cqual 10 such fractional interest multiplicd by the Fair
Market Value of a sharc of Voting Common Stock on the day on which such shares of Series B
Preferred Stock are deemed to have been converted. If more than one share of Series B Preferred
Stock shall be surrendered for conversion at one time by the same holder, the number of full
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shares of Voting Common Stock issuable upon conversion thereof shall be computed on the
basis of the 1otal number of shares of Series B Preferred Stock so surrendered.

() Reservation of Shares. The Corporation shall at all times reserve and keep
available, free from liens, charges and security interests and not subject to any preemptive rights,
for issuance upon conversion of the Series B Preferred Stock, such number of its authorized but
unissued shares of Voting Common Stock as will from time to time be sufficient to permit the
conversion of all outstanding shares of Series B Preterred Stock, and shall take or cause to be
taken all action required to increase the authorized number of shares of Voting Common Stock if
necessary to perimit the conversion of all outstanding shares of Serics B Preferred Stock and to
cnsure that the shares of Voting Common Stock may be issued without violation of any
applicable law or regulation or ot any requirement of any securitics exchange or inter-dealer
quotation system of which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions
ot this Section 6 are not strictly applicable or, if strictly applicable. would not, in the good faith
judgment of the Board of Directors, fairly protect the conversion rights of the Series B Preterred
Stock in accordance with the cessential intent and principles of such provisions, then the Board of
Directors shall make such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Dircectors, to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Scrics B Preferred Stock.

SECTION 7. REACQUIRED SHARES.

Any shares of Scries B Preferred Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissucd shares of Preferred Stock of the Corporation, without designation as to series, subject to
reissuance by the Board of Directors as shares of anyone or more series.

ARTICLE X
SERIES C PREFERRED STOCK

SECTION I. RANK.

The Scries C Preferred Stock shall rank senior to the Common Stock, but junior to
the Scrics A Preferred Stock, the Scries B Preferred Stack and all other capital stock of the
Corporation, with respect to rights on Liquidation. The C-I Preferred, the C-2 Preferred, the C-3
Preterred and the C-4 Preferred shall rank on parity with one another with respect to rights on
Liquidation.

SECTION 2. DIVIDENDS.

The Series C Preferred Stock shall not be entitled to receive any dividends from
the Corporation.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series C Preferred
Stock, nor shall any holder thereot have the right to require the Corporation to redeem any such
share.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the cvent of a Liquidation, each holder of shares of C-l Preferred, C-2
Preterred, C-3 Preferred or C-4 Preferred shall be entitled to reccive out of asscts of the
Corporation available for distribution to its stockholders, in preference to any distribution to
holders of securities that are Junior Securities with respect to a Liguidation, an amount of cash
with respect to each share ot C-1 Preferred, C-2 Preferred, C-3 Preferred or C-4 Preferred held by
such holder cqual to the Liquidation Preference.

(b)  No payment of the Liquidation Preference shall be made with respect to
any share of C-1 Preferred, C-2 Preferred, C-3 Preferred or C-4 Preferred unless and until the
liquidation preferences payable with respect to any securities that are Senior Sccurities with
respect to payments upon a Liquidation shall have been paid in full. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securilies that
arc Parity Securities with respect 1o payments upon a Liquidation unless the Liquidation
Preference in respect of each share of Series C Preterred Stock shall likewise be paid at the same
time in connection with such Liquidation. [f, upon any Liquidation, afier the distribution of the
liquidation preferences to any sccurities that are Senior Sccurities with respect to payments upon
a Liquidation. the assets of the Corporation are not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series C Preferred Stock and
the full liquidation payments payable with respect to any outstanding securitics that are Parity
Securities with respect to payments upon a Liquidation, then all such shares of Series C Preferred
Stock and such Parity Sccurities shall share ratably in such distribution of asscts in accordance
with the full respective preferential payments that would be payable on such shares of Series C
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(¢}  After the payment to the holders of shares of Series C Preferred Stock of
the full amount of any liquidating distribution to which they are entitled under this Section 4, the
holders of Series C Preferred Stock as such shall have no right or claim to any of the remaining
assets of the Corporation,

(d)  Without limiting the voting rights. if any, of any holder of Series C
Preferred Stock, the Corporation shall give the holders of the Serics C Preterred Stock written
notice at least 10 Business Days prior to the date on which the Corporation closes its books or
takes a record, with respect to any Liquidation.

SECTION 5. VOTING RIGHTS.

(a) General. No holder of Series C Preferred Stock shall be entitled to any
voling rights, except as hereinafier provided in this Section 5 or as required by law. Holders of
Scries C Preferred Stock shall be entitled to notice of all stockholders meetings to the extent
provided by, and in accordance with the procedures set forth in the Corporation’s bylaws.
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(b) Voting Rights for Directors.

(i) The holders of C-1 Preferred, voting scparatcly as a class, shall be
cntitled to elect to the Board of Directors a total of three individuals (the “C-1 Directors™), with

all other stockholders of the Corporation specifically denied the right to nominate and clect the
C-1 Directors.

(i) The holders of C-2 Preferred, voting scparately as a class, shall be
entitled to elect to the Board of Directors one individual (the “C-2 Director™), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-2
Director.

(i) The holders of C-3 Preferred, voting separately as a class, shall be
cntitled to clect to the Board of Directors one individual (the *C-3 Director™), with all other

stockholders of the Corporation specifically denied the right to nominate and elect the C-3
Dircctor.

(iv)  The holders of C-4 Preferred, voling scparately as a class, shall be
entitled to elect to the Board of Directors one individual (the *C-4 Director™), with all other
stockholders of the Corporation specifically denied the right to nominate and elect the C-4
Dircctor.

(©) Voting With Respect to Certain Matters. In addition to any matters
requiring a separate vote of the Applicable Scries of the Series C Preferred Stock under
applicable law, the Corporation shall not, without the prior written consent or approval of the
holders of more than 50% of the issucd and outstanding shares of the Applicable Series of the
Scries C Preferred Stock:

(1) amend, repeal, or change the rights, preferences or privileges of the
shares of the Applicable Serics of the Series C Preferred Stock (as in effect on the Issuance Date)
in any manner that would affect adversely the shares of the Applicable Series of the Series C
Preterred Stock in a manner ditferent from the effect on shares of the other classes or series of
capital stock of the Corporation (including maintaining the scnionty of the Series C Preferred
Stock over certain other classes or series of capital stock of the Corporation, as set forth in the
first sentence of Section 1 of this Article X as in cffect on the Issuance Date): or

(ii) increase or decrease the total number of authorized shares of the
Applicable Serics of the Series C Preferred Stock.

(d) Election_Procedures.

(i) The right of the respective holders of the Applicable Series of the
Series C Preferred Stock to elect directors as described in Section 5(b) of this Article X
(including without limitation to fil} any vacancy occurring in the otfice of any director elected
pursuant to Section 5(b) of this Article X) may be exercised cither at a special meeting of the
holders of the Applicable Series of the Series C Preferred Stock, at any annual meeting of
stockholders of the Corporation held for the purpose of electing dircctors, or by the written
consent of the holders of the Applicable Series of the Serics C Preferred Stock acting without a

28

PATENT
REEL: 028828 FRAME: 0750



mecting pursuant to Section 228 of the General Corporation Law of the State of Delaware. The
term of ofticc or any director elected by the holders of the Applicable Serics of the Series C
Preferred Stock pursuant to Section 5(b) of this Article X shall terminate upon the election of his

or her successor or upon his or her earlier death, resignation or removal as provided by Scction
5(d)(i1) of this Article X.

(1)  Notwithstanding anything contained in the Certificate of
Incorporation or bylaws of the Corporation, any director so ¢lected pursuant to Section 5(b) of
this Article X may be removed without cause only by the holders of the Applicable Series of the
Series C Preferred Stock with respect which such director was elected. The right of the holders
of the Applicable Series of' the Scries C Preferred Stock 1o remove directors without cause may
be exercised at any special mecting of such holders or by a written consent of such holders acting
without a meeting pursuant to Scction 228 of the General Corporation Law of the State of
Dclaware.

(i)  In case of a vacancy occurring in the oftice of any director so
clected pursuant to Section 5(b) of this Article X, for whatever reason, the holders of the
Applicable Series of the Series C Preterred Stock with respect which such director was elected
may clect a successor to hold office for the unexpired term ot such director or, if the vacancy is
in the oftice of a C-1 Director, such vacancy may be filled by a majority of the other C-1
Dircctors (or by the sole C-1 Director) then in office.

(iv)  All actions taken by the holders of the Applicable Series of the
Serics C Preferred Stock under this Scction 5 shall be taken by the atfirmative vote, or by written
consent, of the holders of more than 50% of the issued and outstanding shares of the Applicable
Scries of the Series C Preferred Stock.

(¢) Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to this Section 5, or on any matter required by law, each holder of shares of
the Applicable Scrics of' the Series C Preferred Stock shall have one vote for cach share held.

SECTION 6. NO CONVERSION.

The shares of Scrics C Preferred Stock shall not be convertible into Common
Stock or any other security of the Corporation.

SECTION 7. REACQUIRED SHARES.

Any shares of Series C Preferred Stock purchased or otherwise acquired by the
Corporation in any manner whatsoever shall have the status of authorized but unissued shares of
Preterred Stock of the Corporation, without designation as to series, subject to reissuance by the
Board of Directors as shares of anyone or more scries.

ARTICLE XI
BOARD OF DIRECTORS
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SECTION 1. MANAGEMENT.

The business and aftairs of the Corporation shall be managed by or under the
direction of the Board of Directors. The Board of Dircctors may cxercise all such authority and
powers of the Corporation and do all such lawful acts and things as are not by statute or this
Certificate of Incorporation dirccted or required to be exercised or done by the stockholders.

SECTION 2. NUMBER OF DIRECTORS.

The number of directors of the Corporation shall initially be fixed by the Board of
Dircctors at not more than 10. The number of directors of the Corporation shall be fixed from
time to time exclusively by the Board of Directors as set forth in this Scction 2. The Board of
Directors may, by resolution of the Board of Directors, (i) decrease the number of directors
comprising the Board ot Directors, but not below the number of directors then in office and not
below the number that would prevent the holders of any Applicable Series of the Series C
Preferred Stock from clecting their Designated Director or Designated Directors, and (i)
increase the number of directors comprising the Board of Dircctors, in each case by the votc of a
majority of the Designated Directors elected by the holders of the C-1 Preferred and the vote of a
majorily of the other members of the Board of Directors.

SECTION 3. NEWLY-CREATED DIRECTORSHIPS AND VACANCIES.

Subject to the rights of the holders of the Series C Preferred Stock or any other
serics of Preferred Stock then outstanding, newly created directorships resulting from any
increase in the number of dircctors or any vacancies in the Board of Directors resulting from
death, resignation, removal trom office or any other cause shall, unless otherwise required by
law or resolution of the Board of Dircctors, be filled only by the Board of Directors by the vote
of a majority of the Designated Directors elected by the holders of the C-1 Preferred and the vote
of a majority of the other members of the Board of Directors. A director elected to fill a newly
created dircctorship or other vacancy shall hold office until such director’s successor has been
duly elected or until his or her earlier death, resignation or removal as provided in this Certificate
of Incorporation.

SECTION 4. REMOVAL OF DIRECTORS.

Subject to the rights of the holders of the Series C Preferred Stock or any other
series of Preferred Stock then outstanding, any director may be removed, with or without cause,
from office at any time by the affirmative vote of the holders of a majority of the voting power of
the issucd and outstanding shares of Voting Common Stock and the issued and outstanding
shares of Preferred Stock entitled to vote generally with the Voting Common Stock on all
matters all which the holders of Voting Common Stock are entitled to vote, voting together as a
single class; provided, however, that any Designated Director may only be removed without
cause by the vote of the holders of more than 50% of the issucd and outstanding shares of the
Applicable Scrics of the Series C Preferred Stock, voting as a separate class.

SECTION 5. WRITTEN BALLOT NOT REQUIRED.

Elections of directors need not be by written ballot unless the bylaws of the
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Corporation shall otherwisc provide.
SECTION 6. BYLAWS.

The Board of Dircctors is expressly authorized to adopt, amend or repeal the
bylaws or the Corporation. Any bylaws made by the directors under the powers conferred
hereby may be amended or repealed by the Board of Directors or by the stockholders of the
Corporation. The stockholders shall also have power to adopt, amend or repeal the bylaws of the
Corporation; provided, however, that. in addition to any vote of the holders of any class or series
of capital stock of the Corporation required by law. by this Certificate of Incorporation or by the
bylaws, the affinnative vote of the holders of more than 50% of the voting power of the issued
and outstanding shares of Voting Common Stock and the issued and outstanding shares of
I'referred Stock entitled to vote generally with the Voting Common Stock on all matters on
which the holders of Voting Common Stock are entitled to vote, voting together as a single class,
shall be required to adopt, amend or repeal any provision of the bylaws of the Corporation,

ARTICLE X1l
LIMITATION OF LIABILITY: INDEMNIFICATION

A dircctor of the Corporation shall not be personally liable to the Corporation or
its stockholders for monetary damages for breach of fiduciary duty as a director; provided,
however, that the tforegoing shall not eliminate or limit the liability of a director (i) for any
breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of
law, (iii) under Section 174 of the DGCL or (iv) for any transaction from which the director
derived an improper personal benefit. If the DGCL is hereafter amended to permit further
climination or limitation of the personal liability of dircctors, then the liability of a director of the
Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL. as so
amended.

The Corporation shall, to the fullest extent permitted by applicable law, indemnify
and advance expensces 10 each director and ofticer of the Corporation. The Corporation may
indemnify and advance expenses to cach employee and agent of the Corporation, and any other
Person whom the Corporation is authorized to indemnify under the provisions of the DGCL., as
provided in the bylaws or the Corporation.

Any amendment, repeal or modification of the foregoing provisions of this Article
X1l shall not adversely affcet any right or protection of any director, officer or other agent of the
Corporation existing all the time of, or increase the liability of any director, officer or other agent
of the Corporation with respect to any acts or omissions of such director, officer or other agent
occurring prior 10, such amendment, repeal or modification.

ARTICLE XIHI
AMENDMENT

The Corporation reserves the right to amend, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter pres;nbcd by ‘
statute, and all rights conferred upon stockholders herein arc granted subject to this reservation.
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Notwithstanding any other provision of this Certificate of Incorporation or the bylaws of the
Corporation, and notwithstanding the fact that a lesser percentage or scparate class vote may be
specificd by law, this Certiticate of Incorporation, the bylaws of the Corporation or otherwise,
but in addition to any affirmative vote of the holders of any particular class or series of the
capital stock required by law, this Certificate of Incorporation, the bylaws of the Corporation or
otherwise, the affirmative vote of the holders of more than 50% of the voting power of the issued
and outstanding shares of Voting Common Stock and the issued and outstanding sharcs of
Preferred Stock entitled to vote generally with the Voting Common Stock on all matters on
which the holders of Voting Common Stock arc entitled to vote, voting together as a class, shall
be required to adopt any provision inconsistent with, or to amend or repeal any provision of,
Articles X1l or XIII ot'this Certificate of Incorporation.

ARTICLE X1V
NO IMPAIRMENT

The Corporation will not amend its Certificate of Incorporation or reorganize,
transter assets, consolidate. merge. dissolve, or voluntarily effect any other transaction, the sole
purpose of which is to avoid the observance or performance of any of the terms to be observed or
performed hereunder by the Corporation.

ARTICLE XV
PROPERTY OF STOCKHOLDERS

Except as otherwise provided by applicable law, the private property or assets of
the stockholders of the Corporation shatl not to any extent whatsoever be subject 1o the payment
of the debts of the Corporation.

ARTICLE XVIi
DEFINITIONS; HEADINGS

(a) For the purposes of this Certificate of Incorporation, the following
dcfinitions shall apply:

“Additiona) Shares™ has the meaning set forth in Scction 6(b)(ii) of Article VI

“Applicable Series of the Serics C Preferred Stock™ means the C-1 Preferred, the
C-2 Preferrcd, the C-3 Preferred or the C-4 Preferred, as applicable.

“Approved Options™ means (1) options 1o purchasc up to 8,058,834 sharcs of
Cominon Stock granted under the Corporation’s 2007 Stock Option Plan as in cffect on the
Issuance Date (or as such Plan may be amended upon receipt of the Requisite Approval), which
grants reccived the Requisite Approval, and (2) any options to purchase or other rights to acquire
shares of Common Stock granted under any other equity incentive plan, the adoption of which
received the Requisite Approval and which grants received the Requisite Approval.

“Arbiter” shall have the meaning ascribed to such term in the definition of “*Fair
Market Value.”
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“Attribute” has the meaning sct forth in Section [ of Article VIII.

“Beneficially Owned™ shall mean beneficially owned as determined in accordance
with Securities Exchange Act Rule 13d-3.

“Board of Directors™ means the Board of Directors of the Corporation.

“Business Day™ means any day other than a Saturday. Sunday, or a day on which
commercial banks in the City of New York arc authorized or obligated by law or executive order
to close.

*Centificate of Incorporation™ mcans the Certificate of Incorporation of the
Corporation, as amended from time to time.

“Closing Price™ has the meaning set forth in the definition of “Fair Market

Value.'

*Common Stock™ means the Voting Common Stock and the Non-Voting
Common Stock or cither of them.

“Conversion Pricc™ means, with respect to the Series A Preferred Stock, $1.00,
subject to adjustment as provided in Section 6 of Article VIII, and, with respect to the Series B
Preferred Stock, $4.6346, subject to adjustment as provided in Scction 6 of Article 1X.

“Convertible Sccurities” means (i) any options or warrants to purchase or other
rights to acquire Common Stock. (ii) any sccurities by their terms convertible into, or excrcisable
or exchangcable for, Common Stock (directly or indirectly) and (iii) any options or warrants to
purchase or other rights to acquire any such convertible, exercisable or exchangeable securities.

“Designated Director™ means a member of the Board of Directors that was elected
cxclusively by the vote of one of the Applicable Series of the Series C Preferred Stock.

“Excluded Issuances™ means the issuance of any shares of Common Stock or
Convertible Securitics (whether treasury shares or newly issued shares) (1) pursuant to a
dividend or distribution on. or a subdivision, combination or reclassification of, the outstanding
shares of Common Stock which, in the case of the Series A Preferred Stock, requires an
adjustment in the Conversion Price pursuant to Section 6(b)(i) of Article VI, and, in the case of
the Serics B Preferred Stock, requires an adjustment in the Conversion Price pursuant to Scction
6(b)(i) of Article 1X, (2) upon the exercise or conversion of any Convertible Securities issued on,
or outstanding as ol the Issuance Date, including the Series A Preferred Stock and the Serics B
Preterred Stock, except, in the case of the Series A Preferred Stock, as contemplated by Section
6(b)(iii)(5)(D) of Article VIII and, in the case of the Series B Preferred Stock, as contemplated
by Section 6(b)(iii)(5)(D) of Article X, (3) pursuant to the grant or exercise of any Approved
Options, (4) as consideration for the acquisition by the Corporation of another business entity or
interest therein (including a joint venture or strategic alliance) by merger, stock purchase,
purchasc of substantially all the assets or other business combination or investment, in each case,
which received the Requisite Approval, or (5) pursuant to Scction 2.3 of the Preferred Stock
Purchase Agrecment.
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“Fair Market Value™ means, with respect lo any security as of any date, if such
seeurity is listed or traded in a manner referred to below, an amount equal to the average of the
daily Closing Prices on the twenty consecutive Trading Days immediately preceding such date.
As uscd in this Certificate of Incorporation, the term “Closing Price™, on any day, shall mean the
last reported sales price on such day or, in the event no such sale takes place on such day, the
average of the closing bid and asked prices, in each case on the New York Stock Exchange or, if
such security is not then listed or admitted to trading on such exchange, on the principal national
securities exchange on which such security is listed or admitted to trading, or, if such security is
not listed or admitted to trading on any such exchange, the average of the highest reported bid
and lowest reported asked prices as turnished by the National Association of Securitics Dealers
through the National Association of Sccurities Dealers Automated Quotation System (“Nasdaq™)
(or a similar organization if' Nasdaq is no longer reporting such information). If such security is
not listed and traded in a manner that the pricing information referred to above is available for
the period required hereunder, or with respect to an asset other than a sceurity (and other than
cash which shall be valued at its face amount), the Fair Market Value of such security or asset
shall be determined by mutual agreement between the Corporation (acting through the Board of
Dircctors) and the holders of a majority of the outstanding shares of Series A Preferred Stock and
the holders of a majority of the Serics B Preferred Stock (considered as a single class, with each
share of Series A Preferred Stock and each share of Series B Preferred Stock having the number
or votes cqual to the number of shares of Voting Common Stock into which such share of Scries
A Preferred Stock or Series B Preferred Stock, as applicable, may be converted) or, if the partics
are unable to agree within 10 Business Days following the Corporation’s written request to the
holders of the Scrics A Preferred Stock and the holders of the Series B Preferred Stock that
agreement thereon be reached, then as determined by an independent investment banking firm or
valuation firm (an *“Arbiter™) selected by mutual agreement between the Corporation and the
holders of a majority of the outstanding shares of Series A Preferred Stock and the holders of a
majority of the outstanding shares of Series B Preferred Stock (determined as set forth above)
(or, if the parties are unable to agree on an Arbiter within 10 Business Days of the Corporation’s
written request 1o the holders of the Series A Preferred Stock and the holders of the Series B
Preferred Stock that agreement thereon be reached, then by an Arbiter sclected by the New York
City office of the American Arbitration Association) (with the Corporation, on the onc hand, and
the holders of the Series A Preferred Stock and the holders of the Series B Preferred Stock, on
the other hand, cach bearing one halfl of the fees and expenses of the Arbiter). Notwithstanding
the foregoing, the determination of the Fair Market Value ot a share of Voting Common Stock
for purposes of Section 6(f) of Article VIil or Scction 6(f) of Article IX, as applicable, shall be
made by the Board of Directors, which determination shall be final and binding.

*Initial Public Offering™ means the tirst public offering of shares of Common
Stock.

“Investor Stockholders Agreement™ means the Investor Stockholders Agreement,
dated March 28, 2007, by and amony the Corporation, the holders of the Series A Preferred
Stock and the holders of the Serics B Preferred Stock, as such agreement may be amended from
time to time as provided in such agreement. A copy of the Investor Stockholders Agreement will
be made avaitable without charge to any stockholder upon request.

“Issuance Date™ means March 28, 2007,
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“Junior Sccurities™ means:

) with respect to the Series A Preferred Stock, cach class or series of
capilal stock of the Corporation now or hereafter authorized, issued or outstanding which by its
tenms expressly provides that it will rank junior to the Series A Preferred Stock, or which doces
not specify its rank, with respect to one or both of the following Attributes: (i) payment of
dividends and distributions and (ii) the distribution of asscts upon Liquidation;

(2) with respect to the Series B Preferred Stock, cach class or serics of
capital stock of the Corporation now or hercafter authorized, issued or outstanding which by its
terms expressly provides that it will rank junior to the Serics B Preferred Stock, or which does
not specify its rank, with respect to one or both of the following Attributes: (i) payment of
dividends and distributions and (ii) the distribution of assets upon Liquidation; and

(3)  withrespect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its

terms expressly provides that it will rank junior 1o the Series C Preterred Stock with respect to
the distribution of assets upon Liquidation.

This definition ol Junior Securitics shall include any Convertible Securitics excrcisable or
exchangeable for or convertible into any Junior Securities.

*Liquidation' has the meaning set forth in Section 4(a) of Article VIIL

*Liquidation Preference’ means:

(1) with respect to a share of Series A Preferred Stock, the greater of
(x) the sum of (i) the Stated Value plus (i) an amount, if any, equal to the aggregate of any
dividends declared but not yet paid on such share of Series A Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Scrics A Preferred Stock if all outstanding shares of Scrics A
Preferred Stock were converted into Voting Common Stock immediately prior to the Liguidation
in accordance with Section 6 of Article VI

(2) with respect to a share of Series B Preferred Stock, the greater of
(x) the sum of (i) the Stated Value plus (ii) an amount, if any, equal to the aggregate of any
dividends declared but not yet paid on such share of Series B Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Series B Preferred Stock if all outstanding shares of Series B
Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 of Article 1X: and

(3) with respecet to a share of Series C Preferred Stock, $1.00 (as
adjusted lor any split, subdivision, combination, consolidation, recapitalization or similar cvent
wilh respect to the Applicable Series of the Series C Preferred Stock).

“Nasdag™ has the meaning sct forth in the defimition ot “Fair Market Value™.

35

PATENT
REEL: 028828 FRAME: 0757



“Parity Securities”™ means:

n with respect to the Series A Preferred Stock, each class or series of
capital stock of the Corporation now or hereafier authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series A Preferred Stock with
respect o one or both of the following Attributes: (i) payment of dividends and distributions and
(1i) the distribution of assets upon any Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of
capital stock of the Corporation now or hereafier authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series B Preferred Stock with
respect to one or both of the following Attributes: (i) payment of dividends and distributions and
(ii) the distribution of assets upon any Liquidation: and

(3) with respect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hereafier authorized, issued or outstanding which by its
tenms expressly provides that it will rank on a parity with the Series C Preferred Stock with
respect to the distribution of assets upon any Liguidation.

This definition of Parity Sccurities shall include any Convertible Sceurities exercisable or
exchangeable for or convertible into any Parity Sceurities.

“Person’™ means an individual, partnership, corporation, limited liability company
or partnership, unincorporated organization, trust or joint venture, or a governmental agency or
political subdivision thereot or other entity of any kind.

“Preferred Stock Purchase Agreement” means the Preferred Stock Purchase
Agreement. dated as of February 22, 2007, by and among the Corporation, Ikaria, Inc. and
purchasers of the Scries B Preferred Stock, as such agreement may be amended from time to
time as provided in such agrecement. A copy of the Preferred Stock Purchase Agreement will be
made available without charge to any stockholder upon request.

“Requisite Approval™ means the approval of the Board of Directors and, if
required by one or more of Scctions 4.1, 4.2, 4.3, 4.4 and 4.5 of the Investor Stockholders
Agreement, the approval or approvals set forth in the applicable Scction or Sections of the
Investor Stockholders Agreement.

*Senior Sceurities” means:

(1) with respect to the Series A Preferred Stock, each class or series of
capital stock of the Corporation now or hereatter authorized, issucd or outstanding which by its
terms cxpressly provides that it will rank senior to the Series A Preferred Stock with respect to
one or both of the following Attributes: (i) payment of dividends and distributions and (if) the
distribution of assets upon any Liquidation:

(2)  with respect to the Series B Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issucd or outstanding which by its
terms expressly provides that it will rank senior to the Series B Preferred Stock with respect to
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one or both of the following Attributes: (i) payment of dividends and distributions and (ii) the
distribution of assets upon any Liquidation; and

3 with respect to the Series C Preferred Stock, cach class or serics of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Scries C Preterred Stock with respect to
the distribution of assets upon any Liquidation.

This definition of Scnior Sccuritics shall include any Convertible Sccurities exercisable or
exchangeable for or convertible into any Senior Securities.

“Series A Transaction™ has the meaning sct forth in Section 6(c¢)(i) of Article VIIL

“Scries B Transaction™ has the meaning set forth in Section 6(c)(i) of Article IX.

“Stated Valuc™ means, with respect to a share of Series A Preferred Stock, $1.00
(as adjusted for any split, subdivision, combination, consolidation, recapitalization or similar
event with respect to the Series A Preferred Stock) and, with respect to a share of Scries B
Preferred Stock, $4.6346 (as adjusted for any split, subdivision, combination, consolidation,
recapitalization or similar event with respect to the Series B Preferred Stock).

“Subsidiary™ of any Person mcans any corporation or other entity of which a
majority of the voting power of the voting equily securities or equity interest is owned, directly
or indirectly, by such Person.

“Trading Day™ means a day on which the principal national securities exchange
on which the Common Stock is quoted, listed or admitted 1o trading is open for the transaction of
business.

(b)  The headings of the sections, paragraphs, subparagraphs, clauses and sub-
clauses included in this Centificate of Incorporation are for convenience of reference only and
shall not define, limit or affect any of the provisions hereof.

IN WITNESS WIHEREOF, this Restated Certificate of Incorporation, which
restates and integrates and further amends the provisions of the Certificate of Incorporation of
this Corporation, and which has been duly adopted in accordance with Scctions 242 and 245 of
the Delaware General Corporation Law, has been executed by its duly authorized officer this 7th
day of May, 2010.

IKARIA HOLDINGS, INC.

/s/ Matthew M. Bennett
Name: Matthew M. Bennett
Title: Senior Vice President and Sccretary
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RESTATED
CERTIFICATE OF INCORPORATION
OF
IKARIA HOLDINGS, INC.
(Originally incorporated as ITL Holdings, Inc. on August 18, 2006)

ARTICLE |
NAME

The name of the Corporation is Ikaria, Inc. (the “Corporation”).

ARTICLE II
REGISTERED OFFICE AND AGENT

The address of the Corporation’s registered office in the State of Delaware is
Corporation Service Company, 2711 Centerville Road, Suite 400, City of Wilmington 19808,
County of New Castle. The name of its registered agent at such address is Corporation Service
Company.

ARTICLE IlI
PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for
which corporations may be organized under the Delaware General Corporation Law (the
“DGCL”).

ARTICLE IV
CAPITAL STOCK

The total number of shares of all classes of capital stock which the Corporation
shall have authority to issue is two hundred thirteen million, four hundred two thousand, six
hundred (213,402,600) shares, of which:

One hundred twenty five million (125,000,000) shares, par value
$0.01 per share, shall be shares of common stock, of which one hundred ten
million (110,000,000) shares shall be designated “Voting Common Stock” (the
“Voting Common Stock™) and fifteen million (15,000,000) shares shall be
designated Non-Voting Common Stock” (the “Non-Voting Common Stock”); and

Eighty-eight million, four hundred two thousand, six hundred
(88,402,600) shares, par value $0.01 per share, shall be shares of preferred stock
(the “Preferred Stock”), of which eleven million, four hundred twenty-one
thousand, three hundred (11,421,300) shares shall be designated “Series A
Convertible Preferred Stock”; seventy-six million, nine hundred eighty thousand,
nine hundred (76,980,900) shares shall be designated “Series B Convertible
Preferred Stock”; one hundred (100) shares Shall be designated “Series C-1 Non-
Convertible Preferred Stock™; one hundred (100) shares shall be designated
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“Series C-2 Non-Convertible Preferred Stock™; one hundred (100) shares shall be
designated “Series C-3 Non-Convertible Preferred Stock™; and one hundred (100)
shares shall be designated “Series C-4 Non-Convertible Preferred Stock”.

ARTICLE V
VOTING COMMON STOCK

SECTION 1. GENERAL.

Except as otherwise required by law or as expressly provided in this Certificate of
Incorporation, each share of Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,
with each other share of Voting Common Stock and with each share of Non-Voting Common
Stock.

SECTION 2. DIVIDENDS.

(a) Subject to the rights of the holders of Preferred Stock and to the other
provisions of this Certificate of Incorporation, holders of Voting Common Stock and Non-
Voting Common Stock shall be entitled to receive equally, on a per share basis, such dividends
and other distributions in cash, securities or other property of the Corporation as may be declared
thereon by the Board of Directors from time to time out of assets or funds of the Corporation
legally available therefor.

(b) The Corporation shall not effect a subdivision, combination or
reclassification of the outstanding shares of Voting Common Stock into a greater or lesser
number of shares of Voting Common Stock unless a comparable adjustment is at the same time
being made to the Non-Voting Common Stock.

SECTION 3. VOTING RIGHTS.

At every annual or special meeting of stockholders of the Corporation, each
holder of Voting Common Stock shall be entitled to cast one vote for each share of Voting
Common Stock standing in such holder’s name on the stock transfer records of the Corporation;
provided, however, that, except as otherwise required by law, holders of Voting Common Stock,
as such, shall not be entitled to vote on any amendment to this Certificate of Incorporation
(including any certificate of designation relating to any series of Preferred Stock) that relates
solely to the terms of one or more outstanding series of Preferred Stock if the holders of such
affected series are entitled to vote thereon, either separately or together with the holders of one or
more other such series, pursuant to this Certificate of Incorporation (including pursuant to any
certificate of designation relating to any series of Preferred Stock).

ARTICLE VI
NON-VOTING COMMON STOCK
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SECTION 1. GENERAL.

. Except as otherwise required by law or as expressly provided in this Certificate of
Inf:o.rporatlon, each share of Non-Voting Common Stock shall have the same powers, rights and
privileges and shall rank equally, share ratably and be identical in all respects as to all matters,

with each other share or Non-Voting Common Stock and with each share of Voting Common
Stock.

SECTION 2. DIVIDENDS.

Subject to the rights of the holders of Preferred Stock and to the other provisions
of this Certificate of Incorporation, holders of Non-Voting Common Stock and Voting Common
Stock shall be entitled to receive equally, on a per share basis, such dividends and other
distributions in cash, securities or other property of the Corporation as may be declared thereon
by the Board of Directors from time to time out of assets or funds of the Corporation legally
available therefor.

SECTION 3. VOTING RIGHTS.

The holders of Non-Voting Common Stock shall not be entitled to any voting
rights except as required by law.

SECTION 4. CONVERSION.

(a) In the event there shall occur an Initial Public Offering, then, immediately
prior to the consummation of the Initial Public Offering, without any further action by the
Corporation or the holders of shares of Non-Voting Common Stock, each outstanding share of
Non-Voting Common Stock shall automatically be converted into one fully paid and non-
assessable share of Voting Common Stock.

(b) The Corporation shall at all times reserve and keep available, free from
liens, charges and security interests and not subject to any preemptive rights, for issuance upon
conversion of the Non-Voting Common Stock, such number of its authorized but unissued shares
of Voting Common Stock as will be sufficient to permit the conversion of all outstanding shares
of Non-Voting Common Stock, and shall take or cause to be taken all action required to increase
the authorized number of shares of Voting Common Stock if necessary to permit the conversion
of all outstanding shares of Non-Voting Common Stock and to ensure that the shares of Voting
Common Stock may be issued without violation of any applicable law or regulation or of any
requirement of any securities exchange or inter-dealer quotation system on which the shares of
Voting Common Stock may be listed or traded.

() The Corporation shall not effect a subdivision, combination or
reclassification of the outstanding shares of Non-Voting Common Stock into a greater or lesser
number of shares of Non-Voting Common Stock unless a comparable adjustment is at the same
time being made to the Voting Common Stock.
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ARTICLE VII
PREFERRED STOCK

The Board of Directors is authorized, subject to limitations prescribed by law, to
provide by resolution or resolutions for the issuance of shares of Preferred Stock in one or more
series, to establish the number of shares to be included in each such series, and to fix the voting
powers (if any), designations, powers, preferences, and relative, participating, optional or other
rights, if any, of the shares of each such series, and any qualifications, limitations or restrictions
thereof. The rights, preferences and restrictions granted to and imposed on the Series A
Convertible Preferred Stock, par value $0.01 per share (“Series A Preferred Stock™), and the
Series B Convertible Preferred Stock, par value $0.01 per share (“Series B Preferred Stock™) are
set forth below in Articles VIII and IX, respectively. The rights, preferences and restrictions
granted to and imposed on the Series C-1 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-1 Preferred”), the Series C-2 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-2 Preferred”), the Series C-3 Non-Convertible Preferred Stock, par value $0.01 per
share (“C-3 Preferred”), and the Series C-4 Non-Convertible Preferred Stock, par value $0.01 per
share (*C-4 Preferred” and, together with the C-1 Preferred, C-2 Preferred and C-3 Preferred,
“Series C Preferred Stock™) are set forth below in Article X.

ARTICLE VIII
SERIES A PREFERRED STOCK

SECTION 1. RANK.

The Series A Preferred Stock shall, with respect to (i) payment of dividends and
distributions and (ii) rights upon any Liquidation (each of clauses (i) and (ii), an “Attribute”),
rank (i) senior to all securities that are Junior Securities with respect to such Attribute, (ii) on a
parity with all securities that are Parity Securities with respect to such Attribute and (iii) junior to
all securities that are Senior Securities with respect to such Attribute. The Series A Preferred
Stock shall rank on a parity with the Series B Preferred Stock and the Common Stock with
respect to dividends and distributions and shall rank junior to the Series B Preferred Stock but
senior to the Series C Preferred Stock and the Common Stock with respect to rights upon any
Liquidation.

SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders of the Series A Preferred Stock as
of the record date established by the Board of Directors for such dividend or distribution on the
Common Stock shall be paid, out of funds legally available therefor, dividends in an amount
(whether in the form of cash, securities or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series A Preferred
Stock been converted into Voting Common Stock immediately prior to the record date of such
dividend or distribution on the Common Stock; provided, however, that if the Corporation
declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect of the Series A Preferred Stock on account of the portion of such dividend
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or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the
extent that an anti-dilution adjustment under Section 6(b)(i) of this Article VIII is required to be
made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwise on

the same payment terms as for) the dividends or distribution on the Common Stock established
by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Series B Preferred Stock (other than dividends declared and paid or
distributions made by reason of a dividend or distribution with respect to the Common Stock,
which shall be governed by Section 2(a) of this Article VIII, and other than dividends and
distributions payable in shares of Series B Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series A Preferred Stock as of the record date
established by the Board of Directors for such dividend or distribution on the Series B Preferred
Stock shall be paid, out of funds legally available therefor, dividends in respect of each share of
Series A Preferred Stock in an amount (whether in the form of cash, securities or other property)
equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Series B Preferred Stock; provided, however, that if the Corporation declares and
pays a dividend or makes a distribution on the Series B Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series A Preferred Stock on account of the portion of such dividend or
distribution on the Series B Preferred Stock payable in Common Stock or Convertible Securities,
to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article VIII is required
to be made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment term as for) the dividends or distribution on the Series B Preferred Stock
established by the Board of Directors.

(c) If, after the Issuance Date, the Series A Preferred Stock or the Series B
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number of shares
without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payable with respect to the Series A Preferred Stock by reason
of a dividend or distribution payable with respect to the Series B Preferred Stock shall be
appropriately adjusted.

SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series A Preferred
Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event the Corporation shall (i) commence a voluntary case under the
federal bankruptcy laws or any other applicable federal or state bankruptcy, insolvency or similar
law, (ii) consent to the entry of an order for relief in an involuntary case under any law
referenced in clause (i) above or consent to the appointment of a receiver, liquidator, assignee,
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custodian, trustee, or other similar official, of the Corporation or of any substantial part of its
property, (iii) make a general assignment for the benefit of its creditors, (iv) admit in writing its
inability to pay its debts generally as they become due, (v) have a court of competent jurisdiction
enter an order or decree, which has not been withdrawn, dismissed or reversed, that is for relief
against the Corporation in an involuntary case under any law referenced in clause (i) above or to
appoint a receiver, liquidator, assignee, custodian, trustee, or other similar official, of the
Corporation or of any substantial part of its property, and any such order or decree remains
unstayed and in effect for 60 consecutive days, or (vi) otherwise liquidate, dissolve or wind up
(any such event, together with any event described in the final sentence of this Section 4(a), but
subject to the proviso therein, a “Liquidation”), each holder of shares of Series A Preferred Stock
shall be entitled to receive out of assets of the Corporation available for distribution to its
stockholders, in preference to any distribution to holders of securities that are Junior Securities
with respect to a Liquidation, an amount of cash with respect to each share of Series A Preferred
Stock held by such holder equal to the Liquidation Preference. For purposes of this Certificate
of Incorporation, the sale, conveyance, exchange, lease, transfer or other disposition of all or
substantially all of the property or assets of the Corporation or the consolidation or merger of the
Corporation with or into one or more other entities (other than a wholly owned Subsidiary of the
Corporation) shall be deemed to be a Liquidation; provided that any transaction in which the
stockholders of the Corporation immediately prior to such transaction own shares representing
more than 50% of the voting power of the outstanding shares of the surviving or acquiring
corporation following the transaction (taking into account only capital stock of the Corporation
held by such stockholders prior to the transaction) shall not deemed to be a Liquidation.

(b) No payment of the Liquidation Preference shall be made with respect to
any share of Series A Preferred Stock unless and until the liquidation preferences payable with
respect to the Series B Preferred Stock and any other securities that are Senior Securities with
respect to payments upon a Liquidation shall have been paid in full. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation
Preference in respect of each share of Series A Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. If, upon any Liquidation, after the distribution of the
liquidation preferences to any securities that are Senior Securities with respect to payments upon
a Liquidation, the assets of the Corporation are not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series A Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then such shares of Series A Preferred
Stock and such Parity Securities shall share ratably in such distribution of assets in accordance
with the full respective preferential payments that would be payable on such shares of Series A
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of the Series A Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series A Preferred Stock as such shall have no right or claim to any of the
remaining assets or the Corporation.

(d) Without limiting the voting rights of any holder of Series A Preferred
Stock, the holders of shares of the Series A Preferred Stock shall be entitled to receive at least 10
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Business Days prior written notice of any Liquidation, and may convert their Series A Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article VIII.

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series A Preferred Stock shall have full voting
rights and powers, and shall be entitled to vote on all matters put to a vote or consent of
stockholders of the Corporation, with each share of Series A Preferred Stock having the number
of votes equal to the number of shares of Voting Common Stock into which such share of Series
A Preferred Stock could be converted in accordance with Section 6 of this Article VIII as of the
record date for the vote or consent which is being taken. The holders of the Series A Preferred
Stock, the holders of the Series B Preferred Stock and the holders of Voting Common Stock (and
any other class or series of capital stock entitled to vote together with the Voting Common
Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders
of the Corporation, except as required by law or by the Certificate of Incorporation or by any
certificate of designations of the Corporation from time to time in effect. Holders of Series A
Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the
procedures set forth in the Corporation’s bylaws.

(b) Voting With Respect to Certain Matters. In addition to any matters
requiring a separate vote of the Series A Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the
issued and outstanding shares of Series A Preferred Stock, voting as a single class:

@) amend, repeal, or change the rights, preferences or privileges of the
shares of Series A Preferred Stock (as in effect on the Issuance Date) in any manner that would
affect adversely the shares of Series A Preferred Stock in a manner different from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the
seniority of the Series A Preferred Stock over certain other classes or series of capital stock of
the Corporation, as set forth in the last sentence of Section 1 of this Article VIII as in effect on
the Issuance Date); or

(i1) increase or decrease (other than by conversion of the Series A
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series A
Preferred Stock.

() Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to Section 5(b) of this Article VIII, each holder of shares of Series A
Preferred Stock shall have one vote for each share held,

SECTION 6. CONVERSION,
(a)  Terms of Conversion.

() Optional Conversion. Each share of Series A Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
terms and conditions set forth in this Section 6, into a number of fully paid and non-assessable
shares of Voting Common Stock equal to the quotient obtained by dividing (x) the Stated Value
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by (y) the Conversion Price in effect on the date of such conversion. In addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Series A Preferred Stock
being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series A Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(e)(ii) of this Article VIII.

(i)  Automatic Conversion Upon Initial Public Offering. In the event
of an automatic conversion of the Series B Preferred Stock pursuant to Section 6(a)(ii) of
Article IX, then, concurrently with and effective upon such conversion of the Series B Preferred
Stock, without any further action by the Corporation or the holders of shares of Series A
Preferred Stock, each then outstanding share of Series A Preferred Stock shall automatically be
converted into a number of fully paid and non-assessable shares of Voting Common Stock equal
to the quotient obtained by dividing (x) the Stated Value by (y) the Conversion Price in effect on
the date of such conversion. In addition, upon such conversion, thc Corporation shall pay to
each holder of any shares of Series A Preferred Stock so converted, out of funds legally available
therefor, an amount in cash equal to any declared but unpaid dividends on the shares of Series A
Preferred Stock so converted for which the record date is a date prior to the date on which the
Initial Public Offering is consummated. The Corporation shall give each holder of Series A
Preferred Stock written notice of the results of the vote referred to in Section 6(a)(ii) of
Article IX within five Business Days afier the date the vote is taken.

(b)  Adjustment of Conversion Price. The Conversion Price shall be subject to
adjustment from time to time as follows:

@) Stock Dividends, Splits, etc. In case the Corporation shall, at any
time or from time to time after the Issuance Date, (A) declare a dividend or make a distribution
on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of
Common Stock, or (B) effect a subdivision, combination or reclassification of the outstanding
shares of Common Stock into a greater or lesser number of shares of Common Stock (without a
comparable adjustment being made to the Series A Preferred Stock), then, and in each such case,
the Conversion Price in effect immediately prior to such event or the record date therefor,
whichever is earlier, shall be adjusted by multiplying such Conversion Price by a fraction of
which (x) the numerator is the number of shares of Common Stock that were outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately prior to such
event and (y) the denominator is the number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article VIII) immediately after such
event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x) in the case
of any such dividend or distribution, immediately after the close of business on the date for the
determination of holders of shares of Common Stock entitled to receive such dividend or
distribution, or (y) in the case of any such subdivision, combination or reclassification, at the
close of business on the day upon which such corporate action becomes effective.

(i)  Issuances of Additional Shares. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Common Stock or Convertible
Securities (collectively, “Additional Shares”) without consideration or for a consideration per
share (or having a conversion, exchange or exercise price per share) less than the Conversion
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Price in effect immediately prior to such issuance, then, and in each such case, the Conversion
Price in effect immediately prior to such issuance shall be reduced to an amount determined by
multiplying the Conversion Price in effect immediately prior to such issuance by a fraction of
which (x) the numerator is the sum of (i) the product of (A) the number of shares of Common
Stock outstanding (as determined in accordance with Section 6(b)(vi) of this Article VIII)
immediately prior to such issuance multiplied by (B) the Conversion Price in effect immediately
prior to such issuance and (ii) the aggregate consideration received by the Corporation for the
total number of shares of Common Stock so issued (or, in the case of Convertible Securities, the
aggregate consideration received by the Corporation for the total amount of Convertible
Securities so issued plus the aggregate consideration receivable by the Corporation for the
Common Stock into or for which the Convertible Securities are convertible, exercisable or
exchangeable), and (y) the denominator is the product of (i) the sum of (A) the total number of
shares of Common Stock outstanding (as determined in accordance with Section 6(b)(v1) of this
Article VIII) immediately prior to such issuance and (B) the number of additional shares of
Common Stock so issued (or into or for which the Convertible Securities may be converted,
exercised or exchanged), multiplied by (ii) the Conversion Price in effect immediately prior to
such issuance. An adjustment made pursuant to this Section 6(b)(ii) shall be made on the next
Business Day following the date on which any such issuance is made and shall be effective
retroactively to the close of business on the date of such issuance. Notwithstanding the
foregoing, no adjustment shall be made pursuant to this Section 6(b)(ii) in connection with any
Excluded Issuances.

(iii)  General. For the purposes of any adjustment of the Conversion
Price pursuant to Section 6(b)(ii) of this Article VIII, the following provisions shall be
applicable:

¢)) In the case of the issuance of Common Stock or
Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount of cash paid before deducting any discounts,
commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the value of the non-cash consideration
received shall be the Fair Market Value of such non-cash consideration.

3) Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving entity in connection with any
merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and
business of the non-surviving entity as is attributable to such Additional Shares.

4) If Common Stock is sold as a unit with other securities, the
aggregate consideration received for such Common Stock shall be deemed to be net of the Fair
Market Value of such other securities.

5) In the case of the issuance of Convertible Securities:
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(A)  The aggregate maximum number of shares of
Common Stock (as set forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or
in exchange for, or upon the exercise of, such Convertible Securities and subsequent conversion,
exchange or exercise thereof shall be deemed to have been issued at the time such Convertible
Securities were issued and for a consideration equal to the consideration received by the
Corporation for any such Convertible Securities, plus the minimum amount of consideration (as
set forth in the instruments relating thereto, without regard to any provision contained therein for
a subsequent increase of consideration), if any, to be received by the Corporation upon the
conversion, exercise or exchange of such Convertible Securities; provided, however, that if in the
case of Convertible Securities, the minimum amount of such consideration cannot be ascertained,
but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B)  With respect to any Convertible Securities issued
after the Issuance Date for which an adjustment to the Conversion Price previously has been
made pursuant to Section 6(b)(ii) of this Article VIII, upon any increase in the number of shares
of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the
exercise price of, such Convertible Securities other than a change resulting from the anti-dilution
provisions thereof, the applicable Conversion Price shall forthwith be readjusted retroactively to
give effect to such increase or decrease;

(C)  With respect to any Convertible Securities issued
after the Issuance Date for which an adjustment to the Conversion Price has previously not been
made pursuant to Section 6(b)(ii) of this Article VIII, if there is any increase in the number of
shares of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in
the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thereof, such Convertible Securities shall be treated as if they had been
cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant to Section 6(b)(ii) of this Article VIII, if applicable;

(D)  With respect to any Convertible Securities issued
prior to the issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decrease in the exercise price of, such
Convertible Securities other than a change resulting from the anti-dilution provisions thereof,
such Convertible Securities shall be treated as if they had been cancelled and reissued and an
adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) of this Article VIII, if applicable;

(E)  No further adjustment of the Conversion Price
adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F)  On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been calculated had the adjustment been made upon the basis of the issuance of only
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the number of shares of Common Stock actually issued upon the exercise, conversion or
exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made following the time of issuance of such Convertible Securities).

(iv)  Rights Distributions. No adjustment of the Conversion Price
pursuant to Section 6(b)(ii) of this Article VIII shall be made as the result of the adoption of a
plan commonly referred to as a “Stockholders’ Rights Plan™ which provides for the issuance of
rights to acquire shares of capital stock of the Corporation upon the occurrence of some event
that is not within the control of the rights holders, or the issuance of rights under such plan;
provided, however, that the issuance of capital stock of the Corporation pursuant to such rights
shall require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article VIII.

) Calculations. All calculations of the Conversion Price shall be
made to the nearest four decimal places. Anything in Section 6(b) of this Article VIII to the
contrary notwithstanding, in no event shall the then current Conversion Price be increased as a
result of any calculation made at any time pursuant to Section 6(b)(ii) of this Article VIII. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article VIII shall be required
unless such adjustment would require an increase or decrease of at least 1% in the Conversion
Price; provided, however, that any adjustments which by reason of this Section 6(b)(v) are not
required to be made shall be carried forward and taken into account in any subsequent
adjustment.

(vi)  Outstanding Shares. The number of shares of Common Stock at
any time outstanding shall include all shares of Common Stock outstanding at such time and any
shares of Common Stock issuable upon conversion or exercise of or in exchange for any
Convertible Securities to the extent any such Convertible Securities are (i) convertible,
exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a
price that is less than the Fair Market Value of a share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any
time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii)  Successive Adjustments. Successive adjustments in the Conversion
Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or
Section 6(b)(ii) of this Article VIII shall occur.

(c) Reorganization, Consolidation, Merger, Asset Sale.

i) In case of any capital reorganization or reclassification of
outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article VIII), or in case of any consolidation or merger of the Corporation with or into
another Person, or in case of any sale, lease, exchange, transfer, conveyance or other disposition
(other than by way of merger or consolidation) of all or substantially all of the Corporation’s
assets, on a consolidated basis, in one transaction or a series of related transactions, to any
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Person (including any group that is deemed to be a Person) (each of the foregoing being referred
to as a “Series A Transaction”), in each case which is effected in such a manner that the holders
of Common Stock are entitled to receive (either directly or upon subsequent liquidation) stock or
other securities or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series A Preferred Stock then outstanding shall thereafter be convertible into,
in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series A Transaction, the kind and amount of shares of stock and other securities and
property (including cash) receivable upon the consummation of such Series A Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series A
Preferred Stock was convertible immediately prior to the consummation of such Series A
Transaction (including, on a pro rata basis, the cash, securities or property received by holders of
Common Stock in any tender or exchange offer that is a step in such Series A Transaction);
provided that if the Series A Preferred Stock becomes convertible into property, then such
conversion shall be out of funds legally available therefor; and provided, however, that, in any
Series A transaction where a holder effectuates a conversion pursuant to this Section 6(c), such
holder shall not be entitled to receive any payment of Liquidation Preference pursuant to

Section 4 of this Article VIII (it being understood that where both Section 4 of this Article VIII
and this Section 6(c) are applicable to a Series A Transaction, the Corporation shall give each
holder of the Series A Preferred Stock the right to elect whether to receive the Liquidation
Preference pursuant to Section 4 of this Article VIII or to receive, upon conversion of the

Series A Preferred Stock, the kind and amount of shares of stock and other securities and
property referred to in the immediately preceding sentence). In any such case, the Corporation
or the Person formed by the consolidation or resulting from the merger or which acquires such
assets or which acquires the Corporation’s shares, as the case may be, shall make appropriate
provisions in its certificate of incorporation or other constituent document and in the definitive
transaction documents relating to the Series A Transaction as to the rights and interest thereafter
of the holder of shares of Series A Preferred Stock, to the end that the provisions set forth herein
(including provisions with respect to changes in and other adjustments of the number of shares of
Voting Common Stock issuable upon conversion of the Series A Preferred Stock and the
Conversion Price) shall thereafter be applicable in relation to any shares of stock or other
securities or other property deliverable upon the conversion of the shares of Series A Preferred
Stock. The Corporation shall not effect any such Series A Transaction unless prior to or
simultaneously with the consummation thereof the surviving corporation or purchaser, as the
case may be, shall assume by written instrument the obligation to deliver to each holder of shares
of Series A Preferred Stock such shares of stock, securities or other property as, in accordance
with the foregoing provisions, such holder is entitled to receive, and shall have delivered such
assumption agreement to such holder. In case securities or property other than Common Stock
shall be issuable or deliverable upon conversion as aforesaid, then all references to Common
Stock in this Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to
such other securities or property. The provisions of this Section 6(c) shall similarly apply to
successive Series A Transactions. The Corporation shall give written notice to the holders of
Series A Preferred Stock at least 20 Business Days prior to the date on which any Series A
Transaction or similar transaction affecting the Corporation shall take place.

(i)  Nothing contained in this Section 6(c) shall limit the rights of
holders of the Series A Preferred Stock to convert the Series A Preferred Stock or to vote their
shares of Series A Preferred Stock in connection with a Series A Transaction.
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(d) Reports. Whenever the number of shares of Voting Common Stock into
which each share of Series A Preferred Stock is convertible is adjusted as provided in this
Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series A Preferred Stock, at their respective addresses as the same shall appear in the
Corporation’s transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series A
Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and
certifying the calculation of such adjustment), the new number of shares of Voting Common
Stock (or describing the new stock, securities, cash or other property) into which each share of
Series A Preferred Stock is convertible as a result of such adjustment, a brief statement of the
facts requiring such adjustment and when such adjustment became effective.

(e) Conversion Procedures.

i) The holder of any shares of Series A Preferred Stock may exercise
its right to convert any or all such outstanding shares into shares of Voting Common Stock at any
time by surrendering for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, a certificate or certificates
representing the shares of Series A Preferred Stock to be converted, duly endorsed in blank,
accompanied by a written notice stating that such holder elects to convert all or a specified
number of such shares in accordance with the provisions of this Section 6.

(i)  As promptly as practicable, and in any event within two Business
Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto, the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear
legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock to which the holder of shares of Series A Preferred Stock so converted
shall be entitled, (y) if less than the full number of shares of Series A Preferred Stock evidenced
by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number
of shares converted and (z) payment of all amounts to which a holder is entitled pursuant to
Sections 6(a)(i) and 6(f) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shall he issued without charge to the holders of Series
A Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of
business on the date of receipt of such notice and of such surrender of the certificate or
certificates representing the shares of Series A Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being converted shall cease except for the right to receive
shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 6(f) of this Article VIII, and the Person entitled to receive the shares of Voting Common
Stock shall be treated for all purposes as having become the record holder of such shares of
Voting Common Stock at such time.

(iii)  If a conversion of Series A Preferred Stock is to be made in
connection with an Initial Public Offering (subject to the provisions of Section 6(a)(ii) of this
Article VIII), a Series A Transaction or a similar transaction affecting the Corporation (other
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than a tender or exchange offer), the conversion of any shares of Series A Preferred Stock may,
at the election of the holder thereof, be conditioned upon the consummation of such transaction,
in which case such conversion shall not be deemed to be effective until such transaction has been
consummated. In connection with any tender or exchange offer for shares of Common Stock,
holders of Series A Preferred Stock shall have the right to tender (or submit for exchange) shares
of Series A Preferred Stock in such a manner so as to preserve the status of such shares as Series
A Preferred Stock until immediately prior to such time as shares of Common Stock are to he
purchased (or exchanged) pursuant to such offer, at which time that portion of the shares of
Series A Preferred Stock so tendered (or submitted for exchange) which is convertible into the
number of shares of Voting Common Stock to be purchased (or exchanged) pursuant to such
offer shall be automatically converted into the appropriate number of shares of Voting Common
Stock. Any shares of Series A Preferred Stock not so converted shall be returned to the holder as
Series A Preferred Stock.

(iv)  The Corporation shall not close its books against the transfer of
Series A Preferred Stock or of Voting Common Stock issued or issuable upon conversion of
Series A Preferred Stock in any manner which interferes with the timely conversion of Series A
Preferred Stock.

(v) In the event of an automatic conversion of the Series A Preferred
Stock pursuant to Section 6(a)(ii) of this Article VIII, each holder of shares of Series A Preferred
Stock shall surrender for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, the certificate or certificates
representing the shares of Series A Preferred Stock held by such holder, duly endorsed in blank.
As promptly as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Offering, and, provided that such holder has effected such
surrender at least 10 Business Days following the receipt by it of the notice referred to in Section
6(a)(ii) of this Article VIII, in sufficient time to allow such holder to participate in the Initial
Public Offering, if such holder is participating, the Corporation shall deliver or cause to be
delivered (x) certificates (which shall bear legends, if appropriate) registered in the name of such
holder representing the number of shares of Voting Common Stock to which such holder shall be
entitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections
6(a)(ii) and 6(f) of this Article VIII. All shares of Voting Common Stock issuable upon
conversion of the Series A Preferred Stock shall be issued without charge to the holders of Series
A Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to
(but contingent upon) the consummation of the initial Public Offering, so that, upon the
consummation of the Initial Public Offering, the rights of the holder thereof shall cease except
for the right to receive shares of Voting Common Stock and any payment of amounts due
pursuant to Sections 6(a)(ii) and 6(f) of this Article VIII, and the Person entitled to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

® Fractional Shares. In connection with the conversion of any shares of
Series A Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common
Stock shall be issued, but in lieu thereof the Corporation shall pay a cash adjustment in respect of
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such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value of a share of Voting Common Stock on the day on which such shares of Series A
Preferred Stock are deemed to have been converted. If more than one share of Series A
Preferred Stock shall be surrendered for conversion at one time by the same holder, the number
of full shares of Voting Common Stock issuable upon conversion thereof shall be computed on
the basis of the total number of shares of Series A Preferred Stock so surrendered.

(g)  Reservation of Shares. The Corporation shall at all times reserve and keep
available, free from liens, charges and security interests and not subject to any preemptive rights,
for issuance upon conversion of the Series A Preferred Stock, such number of its authorized but
unissued shares of Voting Common Stock as will from time to time be sufficient to permit the
conversion of all outstanding shares of Series A Preferred Stock, and shall take or cause to be
taken all action required to increase the authorized number of shares of Voting Common Stock if
necessary to permit the conversion of all outstanding shares of Series A Preferred Stock and to
ensure that the shares of Voting Common Stock may be issued without violation of any
applicable law or regulation or of any requirement of any securities exchange or inter-dealer
quotation system on which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions
of this Section 6 are not strictly applicable or, if strictly applicable, would not, in the good faith
judgment of the Board of Directors, fairly protect the conversion rights of the Series A Preferred
Stock in accordance with the essential intent and principles of such provisions, then the Board of
Directors shall make such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Series A Preferred Stock,

SECTION 7. REACQUIRED SHARES.

Any shares of Series A Preferred Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to
reissuance by the Board of Directors as shares of anyone or more series.

ARTICLE IX
SERIES B PREFERRED STOCK

SECTION 1. RANK.

The Series B Preferred Stock shall, with respect to each Attribute, rank (i) senior
to all securities that arc Junior Securities with respect to such Attribute, (ii) on a parity with all
securities that are Parity Securities with respect to such Attribute and (iii) junior to all securities
that are Senior Securities with respect to such Attribute. The Series B Preferred Stock shall rank
on a parity with the Series A Preferred Stock and the Common Stock with respect to dividends
and distributions and shall rank senior to the Series A Preferred Stock, the Series C Preferred
Stock and the Common Stock with respect to rights upon any Liquidation.
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SECTION 2. DIVIDENDS AND DISTRIBUTIONS.

(a) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Common Stock unless and until the holders of the Series B Preferred Stock as
of the record date established by the Board of Directors for such dividend or distribution on the
Common Stock shall be paid, out of funds legally available therefor, dividends in an amount
(whether in the form or cash, securities or other property) equal to the amount (and in the form)
of the dividends or distribution that such holder would have received had the Series B Preferred
Stock been converted into Voting Common Stock immediately prior to the record date of such
dividend or distribution on the Common Stock; provided, however, that if the Corporation
declares and pays a dividend or makes a distribution on the Common Stock consisting in whole
or in part of Common Stock or Convertible Securities, then no such dividend or distribution shall
be payable in respect of the Series B Preferred Stock on account of the portion of such dividend
or distribution on the Common Stock payable in Common Stock or Convertible Securities, to the
extent that an anti-dilution adjustment under Section 6(b)(i) of this Article IX is required to be
made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Common Stock established
by the Board of Directors.

(b) No dividends shall be paid, and no other distribution shall be made, on or
with respect to the Series A Preferred Stock (other than dividends declared and paid or
distributions made by reason of a dividend or distribution with respect to the Common Stock,
which shall be governed by Section 2(a) of this Article IX, and other than dividends and
distributions payable in shares of Series A Preferred Stock, which shall be governed by the
proviso below) unless and until the holders of the Series B Preferred Stock as of the record date
established by the Board of Directors for such dividend or distribution on the Series A Preferred
Stock shall be paid, out of funds legally available therefor, dividends in respect of each share of
Series B Preferred Stock in an amount (whether in the form of cash, securities or other property)
equal to the amount (and in the form) of the dividends paid or distribution made with respect to a
share of the Series A Preferred Stock; provided, however, that if the Corporation declares and
pays a dividend or makes a distribution on the Series A Preferred Stock consisting in whole or in
part of Common Stock or Convertible Securities, then no such dividend or distribution shall be
payable in respect of the Series B Preferred Stock on account of the portion of such dividend or
distribution on the Series A Preferred Stock payable in Common Stock or Convertible Securities,
to the extent that an anti-dilution adjustment under Section 6(b)(i) of this Article IX is required to
be made and is made in connection with such dividend or distribution. Any such dividends or
distribution shall be payable on the same payment date as the payment date for (and otherwise on
the same payment terms as for) the dividends or distribution on the Series A Preferred Stock
established by the Board of Directors.

(c) If, after the Issuance Date, the Series B Preferred Stock or the Series A
Preferred Stock is subdivided, combined or reclassified into a greater or lesser number of shares
without a corresponding action being taken with respect to the other series of Preferred Stock,
then any dividend or distribution payable with respect to the Series B Preferred Stock by reason
of a dividend or distribution payable with respect to the Series A Preferred Stock shall be
appropriately adjusted.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series B Preferred
Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
shares.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event of a Liquidation, each holder of shares of the Series B
Preferred Stock shall be entitled to receive out of assets of the Corporation available for
distribution to its stockholders, in preference to any distribution to holders of securities that are
Junior Securities with respect to a Liquidation, an amount of cash with respect to each share of
Series B Preferred Stock held by such holder equal to the Liquidation Preference.

(b)  No payment of the Liquidation Preference shall be made with respect to
any share of Series B Preferred Stock unless and until the liquidation preferences payable with
respect to any securities that are Senior Securities with respect to payments upon a Liquidation
shall have been paid in full. No full preferential payment on account of any Liquidation shall be
made with respect to any class of securities that are Parity Securities with respect to payments
upon a Liquidation unless the Liquidation Preference in respect of each share of Series B
Preferred Stock shall likewise be paid at the same time in connection with such Liquidation. If,
upon any Liquidation, after the distribution of the liquidation preferences to any securities that
are Senior Securities with respect to payments upon a Liquidation, the assets of the Corporation
are not sufficient to pay in full the Liquidation Preference payable with respect to all of the
outstanding shares of Series B Preferred Stock and the full liquidation payments payable with
respect to any outstanding securities that are Parity Securities with respect to payments upon a
Liquidation, then such shares of Series B Preferred Stock and such Parity Securities shall share
ratably in such distribution of assets in accordance with the full respective preferential payments
that would be payable on such shares of Series B Preferred Stock and such Parity Securities if all
amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of the Series B Preferred Stock
of the full amount of any liquidating distribution to which they are entitled under this Section 4,
the holders of the Series B Preferred Stock as such shall have no right or claim to any of the
remaining assets of the Corporation.

(d)  Without limiting the voting rights of any holder of Series B Preferred
Stock, the holders of shares of the Series B Preferred Stock shall be entitled to receive at least 10
Business Days prior written notice of any Liquidation, and may convert their Series B Preferred
Stock at any time prior to any such Liquidation in accordance with Section 6 of this Article IX

SECTION 5. VOTING RIGHTS.

(a) General. Each holder of Series B Preferred Stock shall have full voting
rights and powers, and shall be entitled to vote on all matters put to a vote or consent of
stockholders of the Corporation, with each share of Series B Preferred Stock having the number
of votes equal to the number of shares of Voting Common Stock into which such share of Series
B Preferred Stock could be converted in accordance with Section 6 of this Article IX as of the
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record date for the vote or consent which is being taken. The holders of the Series B Preferred
Stock, the holders of the Series A Preferred Stock and the holders of Voting Common Stock (and
any other class or series of capital stock entitled to vote together with the Voting Common
Stock) shall vote together as a single class on all matters submitted to a vote of the stockholders
of the Corporation, except as required by law or by the Certificate of Incorporation or by any
certificate of designations of the Corporation from time to time in effect. Holders of Series B
Preferred Stock shall be entitled to notice of all stockholders meetings in accordance with the
procedures set forth in the Corporation’s bylaws.

(b) Voting With Respect to Certain Matters. In addition to any matters
requiring a separate vote of the Series B Preferred Stock under applicable law, the Corporation
shall not, without the prior written consent or approval of the holders of more than 50% of the
issued and outstanding shares of Series B Preferred Stock, voting as a single class:

(i) amend, repeal, or change the rights, preferences or privileges of the
shares of Series B Preferred Stock (as in effect on the Issuance Datc) in any manner that would
affect adversely the shares of Series B Preferred Stock in a manner different from the effect on
shares of the other classes or series of capital stock of the Corporation (including maintaining the
seniority of the Series B Preferred Stock over certain other classes or series of capital stock of
the Corporation, as set forth in the last sentence of Section 1 of this Article IX as in effect on the
Issuance Date); or

(ii)  increase or decrease (other than by conversion of the Series B
Preferred Stock into Voting Common Stock) the total number of authorized shares of Series B
Preferred Stock.

(c) Number of Votes Per Share. In connection with any right to vote as a
single class pursuant to Section 5(b) of this Article IX, each holder of shares of Series B
Preferred Stock shall have one vote for each share held.

SECTION 6. CONVERSION.
(a) Terms of Conversion.

(i) Optional Conversion. Each share of Series B Preferred Stock shall
be convertible, at the option of the holder thereof, at any time, and from time to time, on the
terms and conditions set forth in this Section 6, into a number of fully paid and non-assessable
shares of Voting Common Stock equal to the quotient obtained by dividing (x) the Stated Value
by (y) the Conversion Price in effect on the date of such conversion. In addition, upon such
conversion, the Corporation shall pay to the holder of any shares of Series B Preferred Stock
being converted, out of funds legally available therefor, an amount in cash equal to any declared
but unpaid dividends on the shares of Series B Preferred Stock surrendered for conversion for
which the record date is a date prior to the date on which the conversion is effective pursuant to
Section 6(e)(ii) of this Article IX.

(i)  Automatic Conversion upon Initial Public Offering. In the event
there shall occur an Initial Public Offering, then, at least 30 days prior to the effective date of the
registration statement relating to the Initial Public Offering, there shall be submitted to a vote of
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the holders of the Series B Preferred Stock as to whether all of the outstanding shares of Series B
Preferred Stock shall be converted into shares of Voting Common Stock immediately prior to the
consummation of the Initial Public Offering. If the holders of at least 75% of the outstanding
shares of Series B Preferred Stock vote in favor thereof, then, effective immediately prior to (but
contingent upon) the consummation of the Initial Public Offering, without any further action by
the Corporation or the holders of shares of Series B Preferred Stock, each then outstanding share
of Series B Preferred Stock shall automatically be converted into a number of fully paid and non-
assessable shares of Voting Common Stock equal to the quotient obtained by dividing (x) the
Stated Value by (y) the Conversion Price in effect on the date of such conversion. In addition,
upon such conversion, the Corporation shall pay to each holder of any shares of Series B
Preferred Stock so converted, out of funds legally available therefor, an amount in cash equal to
any declared but unpaid dividends on the shares of Series B Preferred Stock so converted for
which the record date is a date prior to the date on which the Initial Public Offering is
consummated. The Corporation shall give each holder of Series B Preferred Stock written notice
of the results of the vote referred to in this Section 6(a)(ii) within five Business Days after the
date the vote is taken.

(b) Adjustment of Conversion Price. The Conversion Price shall be subject to
adjustment from time to time as follows:

M) Stock Dividends, Splits, etc. In case the Corporation shall, at any
time or from time to time afier the Issuance Date, (A) declare a dividend or make a distribution
on the outstanding shares of Common Stock or Convertible Securities, in either case, in shares of
Common Stock, or (B) effect a subdivision, combination, consolidation or reclassification of the
outstanding shares of Common Stock into a greater or lesser number of shares of Common Stock
(without a comparable adjustment being made to the Series B Preferred Stock), then, and in each
such case, the Conversion Price in effect immediately prior to such event or the record date
herefor, whichever is earlier, shall be adjusted by multiplying such Conversion Price by a
fraction of which (x) the numerator is the number of shares of Common Stock that were
outstanding (as determined in accordance with Section 6(b)(vi) of this Article IX) immediately
prior to such event and (y) the denominator is the number of shares of Common Stock
outstanding (as determined in accordance with Section 6(b)(vi) of this Article IX) immediately
after such event. An adjustment made pursuant to this Section 6(b)(i) shall become effective (x)
in the case of any such dividend or distribution, immediately after the close of business on the
date for the determination of holders of shares of Common Stock entitled to receive such
dividend or distribution, or (y) in the case of any such subdivision, combination or
reclassification, at the close of business on the day upon which such corporate action becomes
effective.

(ii)  Issuances of Additional Shares. In case the Corporation shall at
any time or from time to time after the Issuance Date issue any Additional Shares without
consideration or for a consideration per share (or having a conversion, exchange or exercise price
per share) less than the Conversion Price in effect immediately prior to such issuance, then, and
in each such case, the Conversion Price in effect immediately prior to such issuance shall be
reduced to an amount determined by multiplying the Conversion Price in effect immediately
prior to such issuance by a fraction of which (x) the numerator is the sum of (i) the product of
(A) the number of shares of Common Stock outstanding (as determined in accordance with
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Section 6(b)(vi) of this Article IX) immediately prior to such issuance multiplied by (B) the
Conversion Price in effect immediately prior to such issuance and (ii) the aggregate
consideration received by the Corporation for the total number of shares of Common Stock so
issued (or, in the case of Convertible Securities, the aggregate consideration received by the
Corporation for the total amount of Convertible Securities so issued plus the aggregate
consideration receivable by the Corporation for the Common Stock into or for which the
Convertible Securities are convertible, exercisable or exchangeable), and (y) the denominator is
the product of (i) the sum of (A) the total number of shares of Common Stock outstanding (as
determined in accordance with Section 6(b)(vi) of this Article IX) immediately prior to such
issuance and (B) the number of additional shares of Common Stock so issued (or into or for
which the Convertible Securities may be converted, exercised or exchanged), multiplied by (ii)
the Conversion Price in effect immediately prior to such issuance. An adjustment made pursuant
to this Section 6(b)(ii) shall be made on the next Business Day following the date on which any
such issuance is made and shall be effective retroactively to the close of business on the date of
such issuance. Notwithstanding the foregoing, no adjustment shall be made pursuant to this
Section 6(b)(ii) in connection with any Excluded Issuances.

(ili)  General. For the purposes of any adjustment of the Conversion
Price pursuant to Section 6(b)(ii) of this Article IX, the following provisions shall be applicable:

(1) In the case of the issuance of Common Stock or
Convertible Securities for cash in a public offering or private placement, the aggregate
consideration shall be deemed to be the amount of cash paid before deducting any discounts,
commissions or placement fees payable by the Corporation to any underwriter or placement
agent in connection with the issuance thereof.

(2) In the case of the issuance of Common Stock for a
consideration in whole or in part other than cash, the value of the non-cash consideration
received shall be the Fair Market Value of such non-cash consideration.

(3)  Subparagraph (2) notwithstanding, in the case of the
issuance of Additional Shares to the owners of the non-surviving entity in connection with any
merger in which the Corporation is the surviving corporation, the amount of consideration
therefor shall be deemed to be the Fair Market Value of such portion of the net assets and
business of the non-surviving entity as is attributable to such Additional Shares.

4) If Common Stock is sold as a unit with other securities, the
aggregate consideration received for such Common Stock shall be deemed to be net of the Fair
Market Value of such other other securities.

(5) In the case of the issuance of Convertible Securities:

(A)  The aggregate maximum number of shares of
Common Stock (as set forth in the instruments relating thereto, without regard to any provision
contained therein for a subsequent reduction of such number) deliverable upon conversion of or
in exchange for, or upon the exercise of, such Convertible Securitics and subsequent conversion,
exchange or exercise thereof shall be deemed to have been issued at the time such Convertible

20

PATENT
REEL: 028828 FRAME: 0780



Securities were issued and for a consideration equal to the consideration received by the
Corporation for any such Convertible Securities, plus the minimum amount of consideration (as
set forth in the instruments relating thereto, without regard to any provision contained therein for
a subsequent increase of consideration), if any, to be received by the Corporation upon the
conversion, exercise or exchange of such Convertible Securities; provided, however, that if in the
case of Convertible Securities, the minimum amount of such consideration cannot be ascertained,
but is a function of anti-dilution or similar protective clauses, the Corporation shall be deemed to
receive the minimum amount of consideration without reference to such clause;

(B)  With respect to any Convertible Securities issued
after the Issuance Date for which an adjustment to the Conversion Price previously has been
made pursuant to Section 6(b)(ii) of this Article IX, upon any increase in the number of shares of
Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in the
exercise price of, such Convertible Securities other than a change resulting from the anti-dilution
provisions thereof, the applicable Conversion Price shall forthwith be readjusted retroactively to
give effect to such increase or decrease;

(C)  With respect to any Convertible Securities issued
after the Issuance Date for which an adjustment to the Conversion Price has previously not been
made pursuant to Section 6(b)(ii) of this Article IX, if there is any increase in the number of
shares of Common Stock deliverable upon exercise, conversion or exchange of, or a decrease in
the exercise price of, such Convertible Securities other than a change resulting from the anti-
dilution provisions thereof, such Convertible Securities shall be treated as if they had been
cancelled and reissued and an adjustment to the Conversion Price with respect to such deemed
issuance shall be made pursuant to Section 6(b)(ii) of this Article IX, if applicable;

(D)  With respect to any Convertible Securities issued
prior to the Issuance Date, if there is any increase in the number of shares of Common Stock
deliverable upon exercise, conversion or exchange of, or a decreasc in the exercise price of, such
Convertible Securities other than a change resulting from the anti-dilution provisions thereof,
such Convertible Securities shall be treated as if they had been cancelled and reissued and an
adjustment to the Conversion Price with respect to such deemed issuance shall be made pursuant
to Section 6(b)(ii) of this Article IX, if applicable;

(E)  No further adjustment of the Conversion Price
adjusted upon the issuance of any such Convertible Securities shall be made as a result of the
actual issuance of Common Stock upon the exercise, conversion or exchange of any such
Convertible Securities; and

(F)  On the expiration or termination of any Convertible
Securities, the Conversion Price shall forthwith be recalculated to such Conversion Price as
would have been calculated had the adjustment been made upon the basis of the issuance of only
the number of shares or Common Stock actually issued upon the exercise, conversion or
exchange of such Convertible Securities (but taking into account other adjustments (or potential
adjustments) made following the time of issuance of such Convertible Securities).

(iv)  Rights Distributions. No adjustment of the Conversion Price
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pursuant to Section 6(b)(ii) of this Article IX shall be made as the result of the adoption of a plan
commonly referred to as a “Stockholders’ Rights Plan” which provides for the issuance of rights
to acquire shares of capital stock of the Corporation upon the occurrence of some event that is
not within the control of the rights holders, or the issuance of rights under such plan; provided,
however, that the issuance of capital stock of the Corporation pursuant to such rights shall
require adjustment to the Conversion Price pursuant to Section 6(b)(ii) of this Article IX.

(v) Calculations. All calculations of the Conversion Price shall be
made to the nearest four decimal places. Anything in Section 6(b) of this Article IX to the
contrary notwithstanding, in no event shall the then current Conversion Price be increased as a
result of any calculation made at any time pursuant to Section 6(b)(ii) of this Article IX. No
adjustment to the Conversion Price pursuant to Section 6(b) of this Article IX shall be required
unless such adjustment would require an increase or decrease of at least 1% in the Conversion
Price; provided, however, that any adjustments which by reason of this Section 6(b)(v) are not
required to be made shall be carried forward and taken into account in any subsequent
adjustment.

(vi)  Outstanding Shares. The number of shares of Common Stock at
any time outstanding shall include all shares of Common Stock outstanding at such time and any
shares of Common Stock issuable upon conversion or exercise of or in exchange for any
Convertible Securities to the extent any such Convertible Securitics are (i) convertible,
exercisable or exchangeable at such time and (ii) convertible, exercisable, or exchangeable at a
price that is less than the Fair Market Value of a share of Common Stock issuable upon such
conversion, exercise or exchange at such time. The number of shares of Common Stock at any
time outstanding shall not include any shares of Common Stock then owned or held by or for the
account of the Corporation or any Subsidiary of the Corporation, and the disposition of any
shares owned or held by the Corporation or any Subsidiary of the Corporation to any Person
other than the Corporation or any Subsidiary of the Corporation shall be considered an issuance
or sale of Common Stock.

(vii)  Successive Adjustments. Successive adjustments in the Conversion
Price shall be made, without duplication, whenever any event specified in Section 6(b)(i) or
Section 6(b)(ii) of this Article IX shall occur.

(c) Reorganization, Consolidation, Merger, Asset Sale.

(1) In case of any capital reorganization or reclassification of
outstanding shares of Common Stock (other than a reclassification covered by Section 6(b) of
this Article IX), or in case of any consolidation or merger of the Corporation with or into another
Person, or in case of any sale, lease, exchange, transfer, conveyance or other disposition (other
than by way of merger or consolidation) of all or substantially all of the Corporation’s assets, on
a consolidated basis, in one transaction or a series of related transactions, to any Person
(including any group that is deemed to be a Person) (each or the foregoing being referred to as a
“Series B Transaction”), in each case which is effected in such a manner that the holders of
Common Stock arc entitled to receive (either directly or upon subsequent liquidation) stock or
other securities or property (including cash) with respect to or in exchange for Common Stock,
then each share of Series B Preferred Stock then outstanding shall thereafter be convertible into,
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in lieu of the Voting Common Stock issuable upon such conversion prior to the consummation of
such Series B Transaction, the kind and amount of shares of stock and other securities and
property (including cash) receivable upon the consummation of such Series B Transaction by a
holder of that number of shares of Voting Common Stock into which one share of Series B
Preferred Stock was convertible immediately prior to the consummation of such Series B
Transaction (including, on a pro rata basis, the cash, securities or property received by holders of
Common Stock in any tender or exchange offer that is a step in such Series B Transaction);
provided that if the Series B Preferred Stock becomes convertible into property, then such
conversion shall be out of funds legally available therefor; and provided, further, that, in any
Series B Transaction where a holder effectuates a conversion pursuant to this Section 6(c), such
holder shall not be entitled to receive any payment of Liquidation Preference pursuant to

Section 4 of this Article IX (it being understood that where both Section 4 of this Article IX and
this Section 6(c) are applicable to a Series B Transaction, the Corporation shall give each holder
of the Series B Preferred Stock the right to elect whether to receive the Liquidation Preference
pursuant to Section 4 of this Article IX or to receive, upon conversion of the Series B Preferred
Stock, the kind and amount of shares of stock and other securities and property referred to in the
immediately preceding sentence). In any such case, the Corporation or the Person formed by the
consolidation or resulting from the merger or which acquires such assets or which acquires the
Corporation’s shares, as the case may be, shall make appropriate provisions in its certificate of
incorporation or other constituent document and in the definitive transaction documents relating
to the Series B Transaction as to the rights and interest thereafter of the holder of shares of Series
B Preferred Stock, to the end that the provisions set forth herein (including provisions with
respect to changes in and other adjustments of the number of shares of Voting Common Stock
issuable upon conversion of the Series B Preferred Stock and the Conversion Price) shall
thereafter be applicable in relation to any shares of stock or other securities or other property
deliverable upon the conversion of the shares of Series B Preferred Stock. The Corporation shall
not effect any such Series B Transaction unless prior to or simultaneously with the
consummation thereof the surviving corporation or purchaser, as the case may be, shall assume
by written instrument the obligation to deliver to each holder of shares of Series B Preferred
Stock such shares of stock, securities or other property as, in accordance with the foregoing
provisions, such holder is entitled to receive, and shall have delivered such assumption
agreement to such holder. In case securities or property other than Common Stock shall be
issuable or deliverable upon conversion as aforesaid, then all references to Common Stock in this
Section 6 shall be deemed to apply, so far as appropriate and as nearly as may be, to such other
securities or property. The provisions of this Section 6(c) shall similarly apply to successive
Series B Transactions. The Corporation shall give written notice to the holders of Series B
Preferred Stock at least 20 Business Days prior to the date on which any Series B Transaction or
similar transaction affecting the Corporation shall take place.

(ii)  Nothing contained in this Section 6(c) shall limit the rights of
holders of the Series B Preferred Stock to convert the Series B Preferred Stock or to vote their
shares of Series B Preferred Stock in connection with a Series B Transaction.

(d) Reports. Whenever the number of shares of Voting Common Stock into
which each share of Series B Preferred Stock is convertible is adjusted as provided in this
Section 6, the Corporation shall promptly mail to the holders of record of the outstanding shares
of Series B Preferred Stock, at their respective addresses as the same shall appear in the
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Corporation’s transfer books, a certificate signed by an executive officer of the Corporation
stating that the number of shares of Voting Common Stock into which the shares of Series B
Preferred Stock are convertible has been adjusted (setting forth in reasonable detail and
certifying the calculation of such adjustment), the new number of shares of Voting Common
Stock (or describing the new stock, securities, cash or other property) into which each share of
Series B Preferred Stock is convertible as a result of such adjustment, a brief statement of the
facts requiring such adjustment and when such adjustment became cffective.

(e) Conversion Procedures.

(i) The holder of any shares of Series B Preferred Stock may exercise
its right to convert any or all such outstanding shares into shares of Voting Common Stock at any
time by surrendering for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, a certificate or certificates
representing the shares of Series B Preferred Stock to be converted, duly endorsed in blank,
accompanied by a written notice stating that such holder elects to convert all or a specified
number of such shares in accordance with the provisions of this Section 6.

(i)  As promptly as practicable, and in any event within two Business
Days after the surrender of such certificate or certificates and the receipt of such notice relating
thereto, the Corporation shall deliver or cause to be delivered (x) certificates (which shall bear
legends, if appropriate) registered in the name of such holder representing the number of shares
of Voting Common Stock to which the holder of shares of Series B Preferred Stock so converted
shall be entitled, (y) if less than the full number of shares of Series B Preferred Stock evidenced
by the surrendered certificate or certificates are being converted, a new certificate or certificates
for the number of shares evidenced by such surrendered certificate or certificates less the number
of shares converted and (z) payment of all amounts to which a holder is entitled pursuant to
Sections 6(a)(i) and 6(f) of this Article IX. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series
B Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by thc Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made at the close of
business on the date of receipt of such notice and of such surrender of the certificate or
certificates representing the shares of Series B Preferred Stock to be converted so that the rights
of the holder thereof as to the shares being converted shall cease except for the right to receive
shares of Voting Common Stock and any payment of amounts due pursuant to Sections 6(a)(i)
and 6(f) of this Article IX, and the Person entitled to receive the shares of Voting Common Stock
shall be treated for all purposes as having become the record holder of such shares of Voting
Common Stock at such time.

(ili)  If a conversion of Series B Preferred Stock is to be made in
connection with an Initial Public Offering (subject to Section 6(a)(ii) of this Article IX), a Series
B Transaction or a similar transaction affecting the Corporation (other than a tender or exchange
offer), the conversion of any shares of Series B Preferred Stock may, at the election of the holder
thereof, be conditioned upon the consummation of such transaction, in which case such
conversion shall not be deemed to be effective until such transaction has been consummated. In
connection with any tender or exchange offer for shares of Common Stock, holders of Series B
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Preferred Stock shall have the right to tender (or submit for exchange) shares of Series B
Preferred Stock in such a manner so as to preserve the status of such shares as Series B Preferred
Stock until immediately prior to such time as shares of Common Stock are to be purchased (or
exchanged) pursuant to such offer, at which time that portion of the shares of Series B Preferred
Stock so tendered (or submitted for exchange) which is convertible into the number of shares of
Voting Common Stock to be purchased (or exchanged) pursuant to such offer shall be
automatically converted into the appropriate number of shares of Voting Common Stock. Any
shares of Series B Preferred Stock not so converted shall be returned to the holder as Series B
Preferred Stock.

(iv)  The Corporation shall not close its books against the transfer of
Series B Preferred Stock or of Voting Common Stock issued or issuable upon conversion of
Series B Preferred Stock in any manner which interferes with the timely conversion of Series B
Preferred Stock.

(v)  Inthe event of an automatic conversion of the Series B Preferred
Stock pursuant to Section 6(a)(ii) of this Article IX, each holder of shares of Series B Preferred
Stock shall surrender for such purpose to the Corporation, at its principal office or at such other
office or agency maintained by the Corporation for that purpose, the certificate or certificates
representing the shares of Series B Preferred Stock held by such holder, duly endorsed in blank.
As promptly as practicable after the surrender of such certificate or certificates and
consummation of the Initial Public Offering, and, provided that such holder has effected such
surrender at least 10 Business Days following the receipt by it of the notice referred to in Section
6(a)(ii) of this Article IX, in sufficient time to allow such holder to participate in the Initial
Public Offering, if such holder is participating, the Corporation shall deliver or cause to be
delivered (x) certificates (which shall bear legends, if appropriate) registered in the name of such
holder representing the number of shares of Voting Common Stock to which such holder shall be
entitled, and (y) payment of all amounts to which such holder is entitled pursuant to Sections
6(a)(ii) and 6(f) or this Article IX. All shares of Voting Common Stock issuable upon
conversion of the Series B Preferred Stock shall be issued without charge to the holders of Series
B Preferred Stock and upon issuance shall be fully paid and non-assessable, free and clear of all
taxes, liens, charges and encumbrances created, in each case, by the Corporation with respect to
the issuance thereof. Such conversion shall be deemed to have been made immediately prior to
(but contingent upon) the consummation of the Initial Public Offering, so that, upon the
consummation or the Initial Public Offering, the rights of the holder thereof shall cease except
for the right to receive shares of Voting Common Stock and any payment of amounts due
pursuant to Sections 6(a)(ii) and 6(f) of this Article 1X, and the Person entitled to receive the
shares of Voting Common Stock shall be treated for all purposes as having become the record
holder of such shares of Voting Common Stock at such time.

H Fractional Shares. In connection with the conversion of any shares of
Series B Preferred Stock pursuant to this Section 6, no fractions of shares of Voting Common
Stock shall be issued, but in lieu thereof the Corporation shall pay a cash adjustment in respect of
such fractional interest in an amount equal to such fractional interest multiplied by the Fair
Market Value of a share of Voting Common Stock on the day on which such shares of Series B
Preferred Stock are deemed to have been converted. If more than one share of Series B Preferred
Stock shall be surrendered for conversion at one time by the same holder, the number of full
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shares of Voting Common Stock issuable upon conversion thereof shall be computed on the
basis of the total number of shares of Series B Preferred Stock so surrendered.

(8)  Reservation of Shares. The Corporation shall at all times reserve and keep
available, free from liens, charges and security interests and not subject to any preemptive rights,
for issuance upon conversion of the Series B Preferred Stock, such number of its authorized but
unissued shares of Voting Common Stock as will from time to time be sufficient to permit the
conversion of all outstanding shares of Series B Preferred Stock, and shall take or cause to be
taken all action required to increase the authorized number of shares of Voting Common Stock if
necessary to permit the conversion of all outstanding shares of Series B Preferred Stock and to
ensure that the shares of Voting Common Stock may be issued without violation of any
applicable law or regulation or of any requirement of any securities exchange or inter-dealer
quotation system of which the shares of Voting Common Stock may be listed or traded.

(h) Certain Events. If any event occurs as to which the foregoing provisions
of this Section 6 are not strictly applicable or, if strictly applicable, would not, in the good faith
judgment of the Board of Directors, fairly protect the conversion rights of the Series B Preferred
Stock in accordance with the essential intent and principles of such provisions, then the Board of
Directors shall make such adjustments in the application of such provisions, in accordance with
such essential intent and principles, as shall be reasonably necessary, in the good faith opinion of
the Board of Directors, to protect such conversion rights as aforesaid, but in no event shall any
such adjustment have the effect of increasing the Conversion Price, or otherwise adversely affect
the holders of Series B Preferred Stock.

SECTION 7. REACQUIRED SHARES.

Any shares of Series B Preferred Stock converted, purchased or otherwise
acquired by the Corporation in any manner whatsoever shall have the status of authorized but
unissued shares of Preferred Stock of the Corporation, without designation as to series, subject to
reissuance by the Board of Directors as shares of anyone or more scries.

ARTICLE X
SERIES C PREFERRED STOCK

SECTION 1. RANK.

The Series C Preferred Stock shall rank senior to the Common Stock, but junior to
the Series A Preferred Stock, the Series B Preferred Stock and all other capital stock of the
Corporation, with respect to rights on Liquidation. The C-1 Preferred, the C-2 Preferred, the C-3
Preferred and the C-4 Preferred shall rank on parity with one another with respect to rights on
Liquidation.

SECTION 2. DIVIDENDS.

The Series C Preferred Stock shall not be entitled to receive any dividends from
the Corporation.
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SECTION 3. REDEMPTION.

The Corporation shall have no right to redeem any shares of Series C Preferred
Stock, nor shall any holder thereof have the right to require the Corporation to redeem any such
share.

SECTION 4. LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) In the event of a Liquidation, each holder of shares of C-1 Preferred, C-2
Preferred, C-3 Preferred or C-4 Preferred shall be entitled to receive out of assets of the
Corporation available for distribution to its stockholders, in preference to any distribution to
holders of securities that are Junior Securities with respect to a Liquidation, an amount of cash
with respect to each share of C-1 Preferred, C-2 Preferred, C-3 Preferred or C-4 Preferred held by
such holder equal to the Liquidation Preference.

(b)  No payment of the Liquidation Preference shall be made with respect to
any share of C-1 Preferred, C-2 Preferred, C-3 Preferred or C-4 Preferred unless and until the
liquidation preferences payable with respect to any securities that are Senior Securities with
respect to payments upon a Liquidation shall have been paid in full. No full preferential
payment on account of any Liquidation shall be made with respect to any class of securities that
are Parity Securities with respect to payments upon a Liquidation unless the Liquidation
Preference in respect of each share of Series C Preferred Stock shall likewise be paid at the same
time in connection with such Liquidation. If, upon any Liquidation, after the distribution of the
liquidation preferences to any securities that are Senior Securities with respect to payments upon
a Liquidation, the assets of the Corporation are not sufficient to pay in full the Liquidation
Preference payable with respect to all of the outstanding shares of Series C Preferred Stock and
the full liquidation payments payable with respect to any outstanding securities that are Parity
Securities with respect to payments upon a Liquidation, then all such shares of Series C Preferred
Stock and such Parity Securities shall share ratably in such distribution of assets in accordance
with the full respective preferential payments that would be payable on such shares of Series C
Preferred Stock and such Parity Securities if all amounts payable thereon were payable in full.

(c) After the payment to the holders of shares of Series C Preferred Stock of
the full amount of any liquidating distribution to which they are entitled under this Section 4, the
holders of Series C Preferred Stock as such shall have no right or claim to any of the remaining
assets of the Corporation.

(d) Without limiting the voting rights, if any, of any holder of Series C
Preferred Stock, the Corporation shall give the holders of the Series C Preferred Stock written
notice at least 10 Business Days prior to the date on which the Corporation closes its books or
takes a record, with respect to any Liquidation.

SECTION 5. VOTING RIGHTS.

(a) General. No holder of Series C Preferred Stock shall be entitled to any
voting rights, except as hereinafter provided in this Section 5 or as required by law. Holders of
Series C Preferred Stock shall be entitled to notice of all stockholders meetings to the extent
provided by, and in accordance with the procedures set forth in the Corporation’s bylaws.

27

PATENT
REEL: 028828 FRAME: 0787



(b) Voting Rights for Directors.

@) The holders of C-1 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors a total of three individuals (the “C-1 Directors™), with
all other stockholders of the Corporation specifically denied the right to nominate and elect the
C-1 Directors.

(i)  The holders of C-2 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors one individual (the “C-2 Director”), with all other
stockholders of the Corporation specifically denied the right to nominate and elect the C-2
Director.

(i)  The holders of C-3 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors one individual (the “C-3 Director”), with all other
stockholders of the Corporation specifically denied the right to nominate and elect the C-3
Director.

(iv)  The holders of C-4 Preferred, voting separately as a class, shall be
entitled to elect to the Board of Directors one individual (the “C-4 Director”), with all other
stockholders of the Corporation specifically denied the right to nominate and elect the C-4
Director.

(©) Voting With Respect to Certain Matters. In addition to any matters
requiring a separate vote of the Applicable Series of the Series C Preferred Stock under
applicable law, the Corporation shall not, without the prior written consent or approval of the
holders of more than 50% of the issued and outstanding shares of the Applicable Series of the
Series C Preferred Stock:

$)] amend, repeal, or change the rights, preferences or privileges of the
shares of the Applicable Series of the Series C Preferred Stock (as in effect on the Issuance Date)
in any manner that would affect adversely the shares of the Applicable Series of the Series C
Preferred Stock in a manner different from the effect on shares of the other classes or series of
capital stock of the Corporation (including maintaining the seniority of the Series C Preferred
Stock over certain other classes or series of capital stock of the Corporation, as set forth in the
first sentence of Section 1 of this Article X as in effect on the Issuance Date); or

(ii)  increase or decrease the total number of authorized shares of the
Applicable Series of the Series C Preferred Stock.

(d) Election Procedures.

(1) The right of the respective holders of the Applicable Series of the
Series C Preferred Stock to elect directors as described in Section 5(b) of this Article X
(including without limitation to fill any vacancy occurring in the office of any director elected
pursuant to Section 5(b) of this Article X) may be exercised either at a special meeting of the
holders of the Applicable Series of the Series C Preferred Stock, at any annual meeting of
stockholders of the Corporation held for the purpose of electing directors, or by the written
consent of the holders of the Applicable Series of the Series C Preferred Stock acting without a
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meeting pursuant to Section 228 of the General Corporation Law of the State of Delaware. The
term of office or any director elected by the holders of the Applicable Series of the Series C
Preferred Stock pursuant to Section 5(b) of this Article X shall terminate upon the election of his
or her successor or upon his or her earlier death, resignation or removal as provided by Section
5(d)(ii) of this Article X.

(ii)  Notwithstanding anything contained in the Certificate of
Incorporation or bylaws of the Corporation, any director so elected pursuant to Section 5(b) of
this Article X may be removed without cause only by the holders of the Applicable Series of the
Series C Preferred Stock with respect which such director was elected. The right of the holders
of the Applicable Series of the Series C Preferred Stock to remove directors without cause may
be exercised at any special meeting of such holders or by a written consent of such holders acting
without a meeting pursuant to Section 228 of the General Corporation Law of the State of
Delaware.

(iii)  In case of a vacancy occurring in the office of any director so
elected pursuant to Section 5(b) of this Article X, for whatever reason, the holders of the
Applicable Series of the Series C Preferred Stock with respect which such director was elected
may elect a successor to hold office for the unexpired term of such director or, if the vacancy is
in the office of a C-1 Director, such vacancy may be filled by a majority of the other C-1
Directors (or by the sole C-1 Director) then in office.

(iv)  All actions taken by the holders of the Applicable Series of the
Series C Preferred Stock under this Section 5 shall be taken by the affirmative vote, or by written
consent, of the holders of more than 50% of the issued and outstanding shares of the Applicable
Series of the Series C Preferred Stock.

(e) Number of Votes Per Share. 1n connection with any right to vote as a
single class pursuant to this Section 5, or on any matter required by law, each holder of shares of
the Applicable Series of the Series C Preferred Stock shall have one vote for each share held.

SECTION 6. NO CONVERSION.

The shares of Series C Preferred Stock shall not be convertible into Common
Stock or any other security of the Corporation.

SECTION 7. REACQUIRED SHARES.

Any shares of Series C Preferred Stock purchased or otherwise acquired by the
Corporation in any manner whatsoever shall have the status of authorized but unissued shares of
Preferred Stock of the Corporation, without designation as to series, subject to reissuance by the
Board of Directors as shares of anyone or more series.

ARTICLE XI
BOARD OF DIRECTORS

29

PATENT
REEL: 028828 FRAME: 0789



SECTION 1. MANAGEMENT.

The business and affairs of the Corporation shall be managed by or under the
direction of the Board of Directors. The Board of Directors may exercise all such authority and
powers of the Corporation and do all such lawful acts and things as are not by statute or this
Certificate of Incorporation directed or required to be exercised or done by the stockholders.

SECTION 2. NUMBER OF DIRECTORS.

The number of directors of the Corporation shall initially be fixed by the Board of
Directors at not more than 10. The number of directors of the Corporation shall be fixed from
time to time exclusively by the Board of Directors as set forth in this Section 2. The Board of
Directors may, by resolution of the Board of Directors, (i) decrease the number of directors
comprising the Board of Directors, but not below the number of directors then in office and not
below the number that would prevent the holders of any Applicable Series of the Series C
Preferred Stock from electing their Designated Director or Designated Directors, and (ii)
increase the number of directors comprising the Board of Directors, in each case by the vote of a
majority of the Designated Directors elected by the holders of the C-1 Preferred and the vote of a
majority of the other members of the Board of Directors.

SECTION 3. NEWLY-CREATED DIRECTORSHIPS AND VACANCIES.

Subject to the rights of the holders of the Series C Preferred Stock or any other
series of Preferred Stock then outstanding, newly created directorships resulting from any
increase in the number of directors or any vacancies in the Board of Directors resulting from
death, resignation, removal from office or any other cause shall, unless otherwise required by
law or resolution of the Board of Directors, be filled only by the Board of Directors by the vote
of a majority of the Designated Directors elected by the holders of the C-1 Preferred and the vote
of a majority of the other members of the Board of Directors. A director elected to fill a newly
created directorship or other vacancy shall hold office until such director’s successor has been
duly elected or until his or her earlier death, resignation or removal as provided in this Certificate
of Incorporation.

SECTION 4. REMOVAL OF DIRECTORS.

Subject to the rights of the holders of the Series C Preferred Stock or any other
series of Preferred Stock then outstanding, any director may be removed, with or without cause,
from office at any time by the affirmative vote of the holders of a majority of the voting power of
the issued and outstanding shares of Voting Common Stock and the issued and outstanding
shares of Preferred Stock entitled to vote generally with the Voting Common Stock on all
matters all which the holders of Voting Common Stock are entitled to vote, voting together as a
single class; provided, however, that any Designated Director may only be removed without
cause by the vote of the holders of more than 50% of the issued and outstanding shares of the
Applicable Series of the Series C Preferred Stock, voting as a separate class.

SECTION 5. WRITTEN BALLOT NOT REQUIRED.

Elections of directors need not be by written ballot unless the bylaws of the
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Corporation shall otherwise provide.
SECTION 6. BYLAWS.

The Board of Directors is expressly authorized to adopt, amend or repeal the
bylaws or the Corporation. Any bylaws made by the directors under the powers conferred
hereby may be amended or repealed by the Board of Directors or by the stockholders of the
Corporation. The stockholders shall also have power to adopt, amend or repeal the bylaws of the
Corporation; provided, however, that, in addition to any vote of the holders of any class or series
of capital stock of the Corporation required by law, by this Certificate of Incorporation or by the
bylaws, the affirmative vote of the holders of more than 50% of the voting power of the issued
and outstanding shares of Voting Common Stock and the issued and outstanding shares of
Preferred Stock entitled to vote generally with the Voting Common Stock on all matters on
which the holders of Voting Common Stock are entitled to vote, voting together as a single class,
shall be required to adopt, amend or repeal any provision of the bylaws of the Corporation,

ARTICLE XII
LIMITATION OF LIABILITY; INDEMNIFICATION

A director of the Corporation shall not be personally liable to the Corporation or
its stockholders for monetary damages for breach of fiduciary duty as a director; provided,
however, that the foregoing shall not eliminate or limit the liability of a director (i) for any
breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of
law, (iii) under Section 174 of the DGCL or (iv) for any transaction from which the director
derived an improper personal benefit. Ifthe DGCL is hereafter amended to permit further
elimination or limitation of the personal liability of directors, then the liability of a director of the
Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL as so
amended.

The Corporation shall, to the fullest extent permitted by applicable law, indemnify
and advance expenses to each director and officer of the Corporation. The Corporation may
indemnify and advance expenses to each employee and agent of the Corporation, and any other
Person whom the Corporation is authorized to indemnify under the provisions of the DGCL, as
provided in the bylaws or the Corporation.

Any amendment, repeal or modification of the foregoing provisions of this Article
XI1I shall not adversely affect any right or protection of any director, officer or other agent of the
Corporation existing all the time of, or increase the liability of any director, officer or other agent
of the Corporation with respect to any acts or omissions of such director, officer or other agent
occurring prior to, such amendment, repeal or modification.

ARTICLE XIII
AMENDMENT

The Corporation reserves the right to amend, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by
statute, and all rights conferred upon stockholders herein arc granted subject to this reservation.

31

PATENT
REEL: 028828 FRAME: 0791



Notwithstanding any other provision of this Certificate of Incorporation or the bylaws of the
Corporation, and notwithstanding the fact that a lesser percentage or separate class vote may be
specified by law, this Certificate of Incorporation, the bylaws of the Corporation or otherwise,
but in addition to any affirmative vote of the holders of any particular class or series of the
capital stock required by law, this Certificate of Incorporation, the bylaws of the Corporation or
otherwise, the affirmative vote of the holders of more than 50% of the voting power of the issued
and outstanding shares of Voting Common Stock and the issued and outstanding shares of
Preferred Stock entitled to vote generally with the Voting Common Stock on all matters on
which the holders of Voting Common Stock arc entitled to vote, voting together as a class, shall
be required to adopt any provision inconsistent with, or to amend or repeal any provision of,
Articles XII or XIII of this Certificate of Incorporation.

ARTICLE XIV
NO IMPAIRMENT

The Corporation will not amend its Certificate of Incorporation or reorganize,
transfer assets, consolidate, merge, dissolve, or voluntarily effect any other transaction, the sole
purpose of which is to avoid the observance or performance of any of the terms to be observed or
performed hereunder by the Corporation.

ARTICLE XV
PROPERTY OF STOCKHOLDERS

Except as otherwise provided by applicable law, the private property or assets of
the stockholders of the Corporation shall not to any extent whatsoever be subject to the payment
of the debts of the Corporation.

ARTICLE XVI
DEFINITIONS; HEADINGS

(@) For the purposes of this Certificate of Incorporation, the following
definitions shall apply:

“Additional Shares” has the meaning set forth in Section 6(b)(ii) of Article VIIL

“Applicable Series of the Series C Preferred Stock™ means the C-1 Preferred, the
C-2 Preferred, the C-3 Preferred or the C-4 Preferred, as applicable.

“Approved Options” means (1) options to purchase up to 8,058,834 shares of
Common Stock granted under the Corporation’s 2007 Stock Option Plan as in effect on the
Issuance Date (or as such Plan may be amended upon receipt of the Requisite Approval), which
grants received the Requisite Approval, and (2) any options to purchase or other rights to acquire
shares of Common Stock granted under any other equity incentive plan, the adoption of which
received the Requisite Approval and which grants received the Requisite Approval.

“Arbiter” shall have the meaning ascribed to such term in the definition of “Fair
Market Value.”
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“Attribute” has the meaning set forth in Section I of Article VIII.

“Beneficially Owned” shall mean beneficially owned as determined in accordance
with Securities Exchange Act Rule 13d-3.

“Board of Directors” means the Board of Directors of the Corporation.
“Business Day” means any day other than a Saturday, Sunday, or a day on which

commercial banks in the City of New York are authorized or obligated by law or executive order
to close.

“Certificate of Incorporation” means the Certificate of Incorporation of the
Corporation, as amended from time to time.

(11

Closing Price” has the meaning set forth in the definition of “Fair Market
Value.”

“Common Stock” means the Voting Common Stock and the Non-Voting
Common Stock or either of them.

“Conversion Price” means, with respect to the Serics A Preferred Stock, $1.00,
subject to adjustment as provided in Section 6 of Article VIII, and, with respect to the Series B
Preferred Stock, $4.6346, subject to adjustment as provided in Section 6 of Article IX.

“Convertible Securities™ means (i) any options or warrants to purchase or other
rights to acquire Common Stock, (ii) any securities by their terms convertible into, or exercisable
or exchangeable for, Common Stock (directly or indirectly) and (iii) any options or warrants to
purchase or other rights to acquire any such convertible, exercisable or exchangeable securities.

“Designated Director” means a member of the Board of Directors that was elected
exclusively by the vote of one of the Applicable Series of the Serics C Preferred Stock.

“Excluded Issuances’ means the issuance of any shares of Common Stock or
Convertible Securities (whether treasury shares or newly issued shares) (1) pursuant to a
dividend or distribution on, or a subdivision, combination or reclassification of, the outstanding
shares of Common Stock which, in the case of the Series A Preferred Stock, requires an
adjustment in the Conversion Price pursuant to Section 6(b)(i) of Article VIII, and, in the case of
the Series B Preferred Stock, requires an adjustment in the Conversion Price pursuant to Section
6(b)(i) of Article IX, (2) upon the exercise or conversion of any Convertible Securities issued on,
or outstanding as of] the Issuance Date, including the Series A Preferred Stock and the Series B
Preferred Stock, except, in the case of the Series A Preferred Stock, as contemplated by Section
6(b)(iii)(5)(D) of Article VIII and, in the case of the Series B Preferred Stock, as contemplated
by Section 6(b)(ii1)(5)(D) of Article IX, (3) pursuant to the grant or exercise of any Approved
Options, (4) as consideration for the acquisition by the Corporation of another business entity or
interest therein (including a joint venture or strategic alliance) by merger, stock purchase,
purchase of substantially all the assets or other business combination or investment, in each case,
which received the Requisite Approval, or (5) pursuant to Section 2.3 of the Preferred Stock
Purchase Agreement.
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“Fair Market Value” means, with respect to any security as of any date, if such
security is listed or traded in a manner referred to below, an amount equal to the average of the
daily Closing Prices on the twenty consecutive Trading Days immediately preceding such date.
As used in this Certificate of Incorporation, the term “Closing Price”, on any day, shall mean the
last reported sales price on such day or, in the event no such sale takes place on such day, the
average of the closing bid and asked prices, in each case on the New York Stock Exchange or, if
such security is not then listed or admitted to trading on such exchange, on the principal national
securities exchange on which such security is listed or admitted to trading, or, if such security is
not listed or admitted to trading on any such exchange, the average of the highest reported bid
and lowest reported asked prices as furnished by the National Association of Securities Dealers
through the National Association of Securities Dealers Automated Quotation System (“Nasdag’)
(or a similar organization if Nasdagq is no longer reporting such information). If such security is
not listed and traded in a manner that the pricing information referrcd to above is available for
the period required hereunder, or with respect to an asset other than a security (and other than
cash which shall be valued at its face amount), the Fair Market Value of such security or asset
shall be determined by mutual agreement between the Corporation (acting through the Board of
Directors) and the holders of a majority of the outstanding shares of Series A Preferred Stock and
the holders of a majority of the Series B Preferred Stock (considered as a single class, with each
share of Series A Preferred Stock and each share of Series B Preferred Stock having the number
or votes equal to the number of shares of Voting Common Stock into which such share of Series
A Preferred Stock or Series B Preferred Stock, as applicable, may be converted) or, if the parties
are unable to agree within 10 Business Days following the Corporation’s written request to the
holders of the Series A Preferred Stock and the holders of the Series B Preferred Stock that
agreement thercon be reached, then as determined by an independent investment banking firm or
valuation firm (an “Arbiter”) selected by mutual agreement between the Corporation and the
holders of a majority of the outstanding shares of Series A Preferred Stock and the holders of a
majority of the outstanding shares of Series B Preferred Stock (detcrmined as set forth above)
(or, if the parties are unable to agree on an Arbiter within 10 Business Days of the Corporation’s
written request to the holders of the Series A Preferred Stock and the holders of the Series B
Preferred Stock that agreement thereon be reached, then by an Arbiter selected by the New York
City office of the American Arbitration Association) (with the Corporation, on the one hand, and
the holders of the Series A Preferred Stock and the holders of the Series B Preferred Stock, on
the other hand, each bearing one half of the fees and expenses of the Arbiter). Notwithstanding
the foregoing, the determination of the Fair Market Value of a share of Voting Common Stock
for purposes of Section 6(f) of Article VIII or Section 6(f) of Article IX, as applicable, shall be
made by the Board of Directors, which determination shall be final and binding.

“Initial Public Offering” means the first public offering of shares of Common
Stock.

“Investor Stockholders Agreement” means the Investor Stockholders Agreement,
dated March 28, 2007, by and among the Corporation, the holders of the Series A Preferred
Stock and the holders of the Series B Preferred Stock, as such agreement may be amended from
time to time as provided in such agreement. A copy of the Investor Stockholders Agreement will
be made available without charge to any stockholder upon request.

“Issuance Date” means March 28, 2007.
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“Junior Securities” means:

)] with respect to the Series A Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank junior to the Series A Preferred Stock, or which does
not specify its rank, with respect to one or both of the following Attributes: (i) payment of
dividends and distributions and (ii) the distribution of assets upon Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank junior to the Series B Preferred Stock, or which does
not specify its rank, with respect to one or both of the following Attributes: (i) payment of
dividends and distributions and (ii) the distribution of assets upon Liquidation; and

3) with respect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank junior to the Series C Preferred Stock with respect to
the distribution of assets upon Liquidation.

This definition of Junior Securities shall include any Convertible Securities exercisable or
exchangeable for or convertible into any Junior Securities.

“Liquidation” has the meaning set forth in Section 4(a) of Article VIII.

“Liquidation Preference” means:

¢)) with respect to a share of Series A Preferred Stock, the greater of
(x) the sum of (i) the Stated Value plus (ii) an amount, if any, equal to the aggregate of any
dividends declared but not yet paid on such share of Series A Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Series A Preferred Stock if all outstanding shares of Series A
Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 of Article VIII;

2) with respect to a share of Series B Preferred Stock, the greater of
(x) the sum of (i) the Stated Value plus (ii) an amount, if any, equal to the aggregate of any
dividends declared but not yet paid on such share of Series B Preferred Stock and (y) the amount
that would be payable in the Liquidation in respect of the Voting Common Stock issuable upon
conversion of such share of Series B Preferred Stock if all outstanding shares of Series B
Preferred Stock were converted into Voting Common Stock immediately prior to the Liquidation
in accordance with Section 6 of Article IX; and

(3)  with respect to a share of Series C Preferred Stock, $1.00 (as
adjusted for any split, subdivision, combination, consolidation, recapitalization or similar event
with respect to the Applicable Series of the Series C Preferred Stock).

“Nasdag” has the meaning set forth in the definition of “Fair Market Value”.
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*“Parity Securities” means:

(1) with respect to the Series A Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series A Preferred Stock with
respect to one or both of the following Attributes: (i) payment of dividends and distributions and
(ii) the distribution of assets upon any Liquidation;

(2)  with respect to the Series B Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series B Preferred Stock with
respect to one or both of the following Attributes: (i) payment of dividends and distributions and
(ii) the distribution of assets upon any Liquidation; and

3) with respect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank on a parity with the Series C Preferred Stock with
respect to the distribution of assets upon any Liquidation.

This definition of Parity Securities shall include any Convertible Securities exercisable or
exchangeable for or convertible into any Parity Securities.

“Person” means an individual, partnership, corporation, limited liability company
or partnership, unincorporated organization, trust or joint venture, or a governmental agency or
political subdivision thereof or other entity of any kind.

“Preferred Stock Purchase Agreement” means the Preferred Stock Purchase
Agreement, dated as of February 22, 2007, by and among the Corporation, Ikaria, Inc. and
purchasers of the Series B Preferred Stock, as such agreement may be amended from time to
time as provided in such agreement. A copy of the Preferred Stock Purchase Agreement will be
made available without charge to any stockholder upon request.

“Requisite Approval” means the approval of the Board of Directors and, if
required by one or more of Sections 4.1, 4.2, 4.3, 4.4 and 4.5 of the Investor Stockholders
Agreement, the approval or approvals set forth in the applicable Section or Sections of the
Investor Stockholders Agreement.

“Senior Securities’’ means:

(1) with respect to the Series A Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series A Prcferred Stock with respect to
one or both of the following Attributes: (i) payment of dividends and distributions and (ii) the
distribution of assets upon any Liquidation;

(2) with respect to the Series B Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series B Preferred Stock with respect to
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one or both of the following Attributes: (i) payment of dividends and distributions and (ii) the
distribution of assets upon any Liquidation; and

3) with respect to the Series C Preferred Stock, each class or series of
capital stock of the Corporation now or hereafter authorized, issued or outstanding which by its
terms expressly provides that it will rank senior to the Series C Preferred Stock with respect to
the distribution of assets upon any Liquidation.

This definition of Senior Securities shall include any Convertible Securities exercisable or
exchangeable for or convertible into any Senior Securities.

“Series A Transaction” has the meaning set forth in Section 6(c)(i) of Article VIII.
“Series B Transaction™ has the meaning set forth in Section 6(c)(i) of Article IX.

“Stated Value” means, with respect to a share of Series A Preferred Stock, $1.00
(as adjusted for any split, subdivision, combination, consolidation, recapitalization or similar
event with respect to the Series A Preferred Stock) and, with respect to a share of Series B
Preferred Stock, $4.6346 (as adjusted for any split, subdivision, combination, consolidation,
recapitalization or similar event with respect to the Series B Preferred Stock).

“Subsidiary” of any Person means any corporation or other entity of which a
majority of the voting power of the voting equity securities or equity interest is owned, directly
or indirectly, by such Person.

“Trading Day” means a day on which the principal national securities exchange
on which the Common Stock is quoted, listed or admitted to trading is open for the transaction of
business.

(b) The headings of the sections, paragraphs, subparagraphs, clauses and sub-
clauses included in this Certificate of Incorporation are for convenience of reference only and
shall not define, limit or affect any of the provisions hereof.

IN WITNESS WHEREQF, this Restated Certificate of Incorporation, which
restates and integrates and further amends the provisions of the Certificate of Incorporation of
this Corporation, and which has been duly adopted in accordance with Sections 242 and 245 of
the Delaware General Corporation Law, has been executed by its duly authorized officer this 7th
day of May, 2010.

IKARIA HOLDINGS, INC.

Motthus M. BomBt

Name: Matthew M. Bennett
Title: Senior Vice President and Secretary
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