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| Name || Execution Date |
|America Onling, Inc. ||05/28/1999 |
|Adams Acquisition Sub, Inc. |l05/28/1999 |
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RECEIVING PARTY DATA

|Name: HAmerica Online, Inc. |
|Street Address:  |[22000 AOL Way |
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|
|

|State/Country: VIRGINIA
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PROPERTY NUMBERS Total: 1
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Application Number: 13751859

CORRESPONDENCE DATA

Fax Number: 2024084400

Correspondence will be sent via US Mail when the fax attempt is unsuccessful.
Phone: 202.408.4000

Email: michelle.murray@finnegan.com

Correspondent Name: Michelle Murray

Address Line 1: 901 New York Ave., NW

Address Line 4: Washington, DISTRICT OF COLUMBIA 20001
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AGREEMENT AND PLAN OF REORGANIZATION
AMONG
AMERICA ONLINE, INC.

. ADAMS ACQUISITION SUB, INC,
SPINNER NETWORKS INCORPORATED
THE SHAREHOLDERS OF
SPINNER NETWORKS INCORPORATED
[DENTIFIED ON SCHEDULE I HERETO

THE FOUNDERS OF
SPINNER NETWORKS INCORPORATER

Pated as of May 18, 1339
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AGREEMENT AND PLAN OF REORGANIZATION dated a5 of May 28, 1999,
among America Onlive, (., 8 Delaware corporation ("Parent™}, Adums Acquisition Sab,
Ine., a Delaware eorporation and wholly-owned subsidiary of Pavent {"Acquisition Sub"},
Spinner Networks Incorporated. a California corporation (the "Cormpany™), the shareholders of
the Company identified on Schedule | attached herevo {colloctively. the "Stockholders") and the
Founders {as such term 13 defined herein}.

WHEREAS, the Roards of Direvtors of sach of Parent, Acquisition Sub and the
Company have deermined that {t s in the best interests of the stockholders of Parent and
Aequisition Sub and shareholders (hereinafter, the "stockholders") of the Company for Parent w
acquire the Company upon the wrns and subjet to the conditions set forth hersin;,

WHEREAS. in fustherance of such acquisition, the Boards of Direstors of each of
Parent, Acquisition Sub and the Company have duly approved and adopted this Agreement and
Plax of Reorgenization (this "Agreevnent”), the Agresment of Merger in substantially the form of
Exhibit & attached hereto (the "Agreement of Merger”) and the propesed merger of Acquisition
Sub with and into the Company in sccardance with this Agreement, the Agreement of Merger,
ihe Delaware General, Corporation Law (the "Delaware Staute”) and the California General
Corporation Law (the *California Siatute”), wheseby, among other tungs, the issued and
owstanding shares of (1) Comemon Stock, no par value, of the Company (the "Company Common

‘S1ack™), (i) Series A Preferred Stock, no par value, of the Company (the "Beries A Preferred

Btock™), (i) Series B Preferred Stock, no par value, of the Company (the “Series B Preferred
Stock™), (iv) Seriss C Preferred Stock, no par value, of the Company (the "Series C Profomred
Siook™) and (v) Series I Preferred Swoek, no par value, of the Company {the "Series I Preforred
Stock.” and together with the Company Common Stock, the Series A Preferred Stock, the Series
B Preferred Stock and the Series O Preferred Stock, the "Company Stock”) (uther than shares
held by Dissenting Stockholders (as defined herein)), will be exchanged and converted into
shares of commen stock, $.01 par value, of Parent (the "Parent Comumon Stock™) axd the
corresponding Parent Rights in the manner set forth in Article [T hereof and in the Agreement of
Merger, upon the terms and subject to the conditions set forth in this Agreement and the

- Agresment of Merger;

WHERREAS, as » condition to the willingness 6f, and a8 an inducemsnt to, Parent and
Acguisition Sub to enter into this Agreement, contemporancously with the exeeution and
delivery of this Agreement, the Company, certain stockholders of the Company and certain other
parties are entering into the Related Agresmems (other than the Indemnity Escrow Agresment
{which is not being exccued or delivered wmil the Closing)),

WHEREAS, for federal intome tax parposes, it is intended that the Merger shall qualify
3% a tax-free reorganization within the meaning of Section 368(a} of the Internal Ravenue Code
of 1986, as amended (the "Code™): e

WHEREAS, after consummation of the Merger and in accordanee with the terms and
provisions of this Agreemeny, Parent intends that the Surviving Corporation will merge with and
inte Parent; and .
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] ]
WHEREAS, for accounting purposes, it i5 imtended that the Merger shall qualify for
"pooling-of-interests” treatment,

NOW, THEREFORE, in consideration of the mutual benefits 1o be derived fom this
Agreement snd the Agreoment of Merger and the representations, warranties, covenants,
agresmers, conditions and promises contained herein and therein, the parties hereby agres as
follows:

ARTICLE]

GENERAL

1.1 The Merger. Inaccordance with the provisions of this Agreement, the
Agreement of Merger, the Delaware Statute and the California Statute, Acguisition Sub shall be
mergad with and into the Company (the "Merger"), which at and afier the Effective Time shall
be, and is sometimes herein referred to as, the "Surviving Corporation.” Acquisition Sub and the
Company ave sometimes referred to as the "Constituent Corporations.”

£.2  The Effective Tims of the Merger. Subject 1o the provisions of thiz Agreement,
the Agresment of Merger shall be executed and verified by sech of the Constitusm Corporations
and delivered to and filed with (i) the Secretary of State of the State of Delaware in the manuer
provided under Section 252 of the Delawsre Statute and (3i) the Secretary of Stats of the State of
California in the manner provided inthe California Statute. The Merger shall become effective
{the "Effective Time"} {{) upon the filing of the Agreement of Merger with the Secretary of Staie
of the State of California or (i) at such time thereafter as is provided in the Agreement of
Merger.

1.3 Effest of Merser. At the Effective Time the separate existence of Acquisition
Sub shali ceuse and Acquisition Sub shall be merged with aud imo the Surviving Corporation,
snd the Surviving Corporation shall sucsesd, without othex transfer, to all rights and property of
each of the Constituent Corporations and shall be subject to all the debts and Rabilivies of the
Constituent Corporations in the same manner 83 if the Surviving Corporation had itself incurred
them. and be subjest t all the restrictions, disabilities and duties of each of the Constituent
Corporations as provided in (i) Section 259 of the Delaware Sunug and {ii) the California
Stamte.

1.4 Charter and By-Laws of Su rvivipg Corporation. From and afer the Effective
Time, (i) the Charter of the Company shall by amended 5o that Article [ of the Company's
Articles of Incorporation shall read in its entirety as follows: “The total number of sharos of all
classes of stock which the sorporation shall bave suthority to fssue is 100, all of which shall
consist of common stoek, no par value," and 5o amended, shall be the Charter of the Surviving
Corporation, unless and until ahiered, amended or repealed as provided in the California Statute,
(i) the by-Jaws of the Company shall be the by-laws of the Surviving Carporation, uniess and
until sliered, amended or repealed as provided in the California Swute, the Charter or such by-

j 2]
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faws, (i) the directors of Acquisition Sub shall be the direciors of the Surviving Corporation,
unless and upti removed, or until their respective terms of office shall have expired, in
accordance with the California Statwte, the Charter and the by-laws of the Surviving Corporation,
as spplicable and (iv) the officers of the Acquisition Sub shall be the officers of the Surviving
Corporation, unless and unil removed, or until their tevms of office shall have expired, in
accordance with the California Stamte, the Charter and the by~-laws of the Surviving Corporation,
ag applicable,

1.5  Taking of Necessary Action. Prior to the Effecrive Time, the parties hereto shall
do or canse 1o be done all such acts and things as may be necessary or appropriate in opder o
effectuste the Merger as sxpeditiously as reasonably practicable, in acoordancs with this
Agreement, the Agreement of Merger, the Deleware Statute and the California Stamte,

1.6 Tax-Fres Bovrssnization; Pooling of Intersats

{a) For Federal income tax purposes, the partics intend (hat the Merger be yeated a5 2
tax-fres reorganization within the meaning of Section 368(a} of the Code. Except for cash puid
in Hew of fractional shares, no consideration that could constitute "other property”™ within the
meaning of Section 356 of the Code is being wansferred by Parent for the Company Stock in the
Merger, The parties shall not 1ake a position on any tax retumn ox take any action inconsistent
with this Section 1.6 vnless otherwise required by a taxing authority. ,

()  None of the partles shall take any action or fail to take any action that would
provent the Merger from qualifyiog as a reorganization within the meaning of Seetion 368(z) of
* the Code or a pooling of interests under Accounting Principles Board Opinion No. 18, either
hefore or after the consummation of the Merger, and each of the Compeny and Parent shall use
all reasonable sfforts to prevent any of its respective stockholders, officers or directors from
taking or failing to take sny such action,

1.7 Cloging. Unless this Agreement shall have been terminated and the transactions
conternplated by this Agreement abandoned pursuant 1o the provisions of Article IX, and subject
1o the provisions of Article VI, the closing of the Merger (the "Closing”™) will take place at
10:00 a.m. (Eastern time) on & date {the "Closing Date") 1o be mutually sgreed upon by the
parties, which date shall be not later than the third Business Day after all the conditions set forth
in Article VI shall have been satisfied (or waived in acegvdunce with Section 10.9, w the exient
the same may be waived), unless snother date is agreed to in writing by the parties. The Closing
shall sake place at the offices of Mintz, Levin, Cohm, Ferris, Glovsky and Popes, P.C,, One
Financial Center, Boston, Massachusens, unless another place is agreed 10 in wiiting by the
pariies. As used herein, the term "Business Day” shall mean any day other than a Saturday,
Sunday or day on which bapks are permitted to elose in the City and $ate of New York,
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ARTICLE QL

EFFECT OF THE MERGER ON THE CAPY TAL STOCK OF THE CONSTITUENT
CGRPORATEGNS; EXCHANGE OF CERTIFICATES

2.1 Total Consideration: Effect op Capital Stock, The entire consideration (the
"Agpregate Consideration™) payable by Parent with respect 1 all outstanding shares of capial
awck of the Company (the "Ouistanding Shares") and for all options {(whether vested or
unvested), warrants, sights, calls, sommitments or agreements of any character to which the
Company s & party or by which It s bound calling for the iysuance of shares of vaplal siock of
the Cormpany OF any securities convertible into or exercisable or exchangeabls for, o
repregenting the right to purchase or otherwise receive, dizently or indirectly, any such capital
stock, or other arrangement 1o acquire, gt any fime or undsr any circumstance, capital sioek of the
Company or any such other securites (the "Convertible Seeurities”; and the Outstanding Shaves
and the Convertible Securities being sometimes herein collectively referred 1o a5 the "Fully
Difured Company Shares") shall be an aggregate of the sumber of shares of Farent Common
Stock (suhject to adjustment as hereinafter provided in this Section 2.1} {the "Total Parent Share
Amount™ 28 is obtained by dividing (A) $320,000,000 leas the Net Company Expenses by (B)
the average closing price of a share of Paremt Common Stoek on the New York Stoek Exchange
as reported in the Wall Street Journal for the five {§) most recent trading days ending on the
second rading day immediately preceding the Closing Date (the "Stipulated Price”}.

For pwrposes of the calculation of the exchange ratio for Company Siock wider Bection
2.¥¢c) hereof, it is assumed that the number of Fully Diluted Company Shares is 12,622,894,
which mumber shall be confirmed or updated at the Closing and reflected in the certificate of the
Chief Executive Officer of the Company that is being provided to Pavent and Acguisition Sub
pursusnt to Section 6.2(a) (the "Fully Diluted Company Shars Amaunt”). At the Effective Time,
subject and pursuant to the terms and sonditions of this Agreement and the Agresment of
Merger, by vire of the Merger and without any action on the part of the Constituent
Corporations or the holders of the capital stock of the Constituent Corporations:

{a) Capital Stock of Acquisition Sub. Each issued snd owistanding share of
sormrmen stock, $.01 pwr value per share, of Acquisition Sub shall be converted into one share of
common stock, $.01 par value per share, of the Surviving Corporation.

() Cangsilation of Cortain Shaves of Company Stock. Each share of Company
Stack that is {A) owned by the Company a5 weasiay stock, (B) suthorized but wnissued, (C)
gwned by any subsidiary of the Company or (D) owned by Parent or directly or indirsetly by any
wholly owned subsidiary of Parent, shall be canceled and no Parent Common Stock or other
consideration shall be delivered in exchange therefor, As used herein, "subsidiary” means any
corperation, parinership, joint venture, limited Hability company or other legal sntity of which
the Company, the Surviving Corporation, Parent or such other person, as the case may be, (either
along or through or together with any other subsidiary) owns, dirsctly or indivectly, more than
50% of the stock or other equity interssts the holders of which are generally entitled 1o vote for
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the election of the board of directors or other governing body of such corporate or other legal
entity.

(¢}  Conversion snd Exchange Ratie for Cranpany Stock, Subjest 1o Section 2.2,
each share of Company Stock issusd and ouistanding at the Effective Time {other than sharss
canceled pursuant 1o Section 2.1(b) and shares held by Dissenting Stwckholders, if any),
insluding all accrued and unpaid dividends therzon, shall be exchanged and converted
automatically into the right to receive s fraction (the "Exchange Ratio”} of a share of Pavent
Common Stock, dewermined by dividing (i) the Total Parent Share Arpount by (ii) the Fully
Ditued Company Share Amount. The number of securities to be fssued 10 each stockholder of
the Company under this Secrion 2.1 shall be calculated by sggregating all shawes of Company
Stock held by each such siockholder, so that such number of securities to be iganed shall be oqual
to the number of shares of Company Stock beld by such stockholder multiplied by the Exchange
Ratio, with cash paid in Hew of any fractional share of Parent Common Stock pursuant to Section
2.2(e) hereof. As of the Effective Time, all shares of Company Stock shall no longer be
outstanding and shall automatically be canceled and retired and shall cease to exist, and each
holder of a ceniificate representing any such shares shall caase w have any rights with respest
thereto, except the rght w receive Parent Conunon Siock and any cash in lieu of fractional
shares of Parent Common Stock to 'be jssued or paid in consideration thersfore upon surrendey of
such cerificate in accordance with Section 2.2 hereofl

All ealculations pursuant to this Agreement shall be rounded to the nearest one-billionth
£.DUO000001Y. Bach share of Parsnt Common Stock to'be issued upon conversion of shares of
Company Stock in accordance with this Section 2.1 shall include the comesponding perceniage
of a right {the "Parent Rights"} 1o purchase shares of Series A-1 Junior Pardcipating Preferred
Stock, §.07 par value, of Parent pursuant (o the Righis Apresment dated as of May 12, 1998, as
amended (the "Parent Rights Agreement”), between Parent and Bank Boswon, N.A., as Rights
Agent. 8 trae and comrest copy of which has been provided by Parent to the Company. Prior o
the Distribation Date (as defined in the Parent Rights Agreement), all references in this
Agreement to the Merger Shazes shall be deemed 1o include the Parent Rights, The shaves of
Parent Comraon Stock to be issued upen the exchange and conversion of Company Stock in
accordance with this Section 2.1{c) shall sometimes be hereinsfter collectively referred to 28 the
“Merger Sheres.” Subject 10 Section 2.2 with respect to Merger Shares, the Merger Shares
subject to the rights of repurchase desoribed in Section 2.3(f) shall be placed in escrow with the
Parent and shall be distributed in aceordance with such stockholder's stock purchase agreement
or stock option agresment with the Pacent.

{d) Shares of Dissenting Stockhiolders

1) If provided for under the California Statute, notwithstanding any other
provision of this Agreement to the contraxy, shares of Company Stock thet ars
outsianding immediately prior to the Effective Time and which are held by stockholders
(each, a "Dissenting Stockholder”) who shall not have voted in favor of the Merger or
consented thereto in writing and whe shall have demanded properly in writing appraissl
for such shares in accordance with the Califomia Statuss and whe shell not have
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withdrawn such demand or otherwise haveforfeited appraisal rights {coliectively, the
"Dissenting Shares”) shall not be converted into or represent the right to receive Parent
Common Stoek. Such stockholders shall be entitled to receive payment of the appraised
value of such shares of Company $wock held by them In accordance with the provisions
of the California Stanste, except that all Dissenting Shares held by stockholdars who shall
have failed to perfect or who effectively shall have withdrawn o lost thelr rights 1o
appraisal of such shares of Company Siock under the California Statute shall thereupon
be deermed to have been converted imto and 1o have become exchangeable, as of the
Effective Time, for the right 1o receive, without any imterest theveon, the Parent Common
Stock, upon sucender, in the manner provided in Section 2.2(d), of the Company
Certificate or Company Certificares that formerly evidenced such shares of Company
Swck

{ii} Corpany shall give Parent (A) prompt notice of any demands for
apprajsal received by Company, withdrawals of such demands, and any other instruments
served pursusni to the California Statute and reseived by Company and (B} the
oppornity 1o direct all negotiations and prosesdings with respect lo demands for
appraisal under the California Statate. Company shall not. except with the prior written
consent of Parent, meke any payment with respect to any demands for appraisal, or offer
10 settle, or sanle, any such demands.

(e Adiustments for Capital Changes. If, prior to the Effective Tims, Parent or the
Cornpany recapitalizes through a subdivision of its outstanding shares into a greater number of
shares, or a combination of its owtstanding shaves into & lesser number of shares, or reorganizes,
reclassifies or otherwise changes is outstanding shares into the same o7 a differsnt nymber of
shares or other classes, or declares a dividend on its outstanding sheres payable in shages of its
capital stock or securities convertible into shares of its capiial stock, then the Exchange Ratio
will be adjusted appropriarely so as 1o maintain the relative proportionate interests of the holders
of shares of Company Stock and the holders of shares of Parent Common Stock.

2.2 Escrow Deposit; Exchange of Certificutes.

(s}  Exchasge Agent Prior t the Effeerive Time, Parent shall designate » bank or
trust company 16 2ot 25 exchange sgent {gether with any other agent or agents which Parent
may sppolnt, the “Exchange Apent”™) in the Merger.

(b  Indemmity Kscrow Agreement. Reference is made 1o the escrow agreement (o
be dated as of the Effestive Time among the Stockholders’ Committee (as definad herein), Parent
and a muhmlly agreeable sacrow agent (the “Indemnity Escrow Agent") in the form of Exbibir B
hereto (the "Indemmnity BEscrow Agreement”), pursuant 1o which, among wher things the
stockholders of the Company, in accordance with the verms of this Agreement, shall secure the
inderonification obligations of the Indemnifving Persons pursuant 1o Article VEHI hereof.
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with this Section 2.2 (i) ninety percent (90%) of the Merger Shares issuable 1o each siogkholder
of the Company pursusnt to Section 2.1 in exchangs for outstanding shares of Company Stogk
{“Exchangs Agent Shares”) and (i1} cash for factional shares associated with the Exchange
Agent Shares in amounts caloulated according to Section 2.2(%) below, As soon as practicable
sfier the Effective Time, Parent shall cause 10 be distribuwed to the Indemnity Escrow Agent (i)
ten percent (10%) of the Merger Shares issuable 1w each stockholder of the Company purguant o
Bection 2.1 in exchangs for outstanding shares of Company Stock {collectively. the “Indemnity
Bserow Shares”) and (i) cash for fractional shares associated with the Indemnity Escrow Shares
in mounts caloulated sccording to Section 2.2(f) balow.  The stockholders of the Company. by
their execution and delivery of the Shaveholder Investnent Represeotadon Lettar and Agreement
and their execution and delivery of this Agresment and/or their approval of the Merger, hereby
authorize and dirett Parent to make such deposit of the Indemuity Escrow Shares in the name of
the Indsmnity Escrow Agent on their behalf. All eileulations to determine the aumber of Merger
Shares to be delivered to the Exchange Agent and Indemnity Escrow Apgeni as afovesaid shall be
rounded to the nearest whole share. ’

(d)  Proceduors for Exchanee. Upon receipt by the Exchange Agent at or after the
Gifective Time from a srockholder of the Company of (1) a surrendered cenmificate or cerdficates
which immediately prior 10 the Effective Time represented issued snd outstanding shares of
Company Stock {each, a "Company Certificate”), (i) an executed letier of wansminal, in which,
among other things, such holder agrees to be bound by Seetion 7.2(b) and any other applicable
restrictions on wansfer of the Merger Shares represented by sucl Parent Certificats(s), including
resuictions relating to the Indernnity Eserow Agresment, (31i) thres (3) stock powexs duly
executed in blank and {iv) such other dosuments as may be reasonably reguired by Parent or the
Exchangs Agent; such stockholder shall be entitled to receive in exchange therefor a centificate
or vertificates (each a "Parent Certificate”) representing the awnber of Merger Shares (less the
Indemnity Escrow Shares atribuorable to such stockholder) representing that number of Merger
Shares that such holder has the right to receive mursuant 1w Section 2.1 with respeet to such
Company Certifiomie upon iis cancelladon, together with any associated cash for fractional shares
{less 10% of such cagh stributable to the Indemnity Eserow Shures. whick shall be deposited
wvith the Indemnity Escrow Agent). All Indemuity Escrow Shares shall be held by, and
distributed in accordance with, the rerms and provisions of the Indemnity Eserow Apreement.

(¢)  ZIrsmsfers of Ownership. In the event of & transfer of ownership of shaves of
Company Stock that is not zegistered on the ransfer records of the Company, Parent Certificates
representing the proper number of Merger Shares may be issued (subject 1o all eserow
requirements coxitained in this Agreemens) to a tansferce if the Company Certificate
representing sush Company Stock is presented w the Exchange Agent, ascompanied by all
documents required 1o evidence and effect such transfer and by evidence thet any applicable
swoek or other transfer taxes have been peid. Until surrendered as contemplated by this Seetion
2.2, each Company Certificate.chall be deemed, or and after the Effective Time, to reprosent -
only the right to receive upon such surrender, Parent Certificates representing Merger Shares
{subject to s}l escrow requirements contained in this Agreernent} as contemngplated by Section
2.1{e), without intexest,
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H Fractional Shares. No fractional shares of Parent Common Swek shall be izsued
in connection with the Merger, but in Heu thereof ¢ach holder of Company Stock who weuld
otheroise be entitled to receive a faction of o share of Parent Common Stock will recaive from
Parent, at such time as such holder has the right toireceive 3 contificate representing Merger
Shares as conlermplated by Section 2.2(d) {but for the escrow requiremsents of Section 2.2(b)
heveof), an amount of cash (withow interest), rounded to the nearest cent. equal w (1) the
Stipulated Price multiplisd by (i) the fraction of a share of Parent Common Stock otherwige
tzsuable to such holder, The fractional interesis of each stockholder of the Company will be
aggrepated so that no stockhelder of the Company will receive cash in an amount egual or
greatey than the Stipulated Price, :

() NoFurther Ownership Rights in Company Stock, All Merger Shares issued
upon the surrender for sxchange of shares of Company Stock in accordance with the terms of this
Article 11 shail be deemed to have besn issued in fill saisfaction of all rights pertaining to such
shares of Company Stoek. I, afier the Effective Time, any Company Certificate is presented
the Surviving Corporation, such Company Certificate shall be canceled and exchanged as

provided in this Amicle {1

(h) Ne Lisbility. Neither Parent, Acqﬁisition Suls nior the Company shall be Hable w
any holder of shares of Company Stwek or Parent Common Stock, as the case may be, for Merger
Shares (or dividends or disuibutions with respect therets) to be issued in exchenge for Company
Stock pursuant to this Section 2.2, if, on or afier the expiration of six months following the
Effective Time, such shares are delivered to a public official pursuant to any spplicable
abandoned property, escheat or similar lsw, '

{i} Lost, Stolen or Destroved Company Certificates. In the event sny Company
Certificate shall have been lost, stolen or destroyed, upon the making of an sffidavit to that effect
by the persen chaiming such Company Centificats 1o be lost, stolen or destroyed and, if required
by Parent, the posting by such person of a bond in such amoumt as Parent may reasonsbly direct
as indemnity against any claim that may be made against it with respeet 1o such Company
Certificate, Parent will issue in exchange for such lost, stolen or destroyed Compeny Certificate
the Merger Shares and cash in Heu of fractional shares deliverable in respect thereof pursuant
this Agreement,

2.3

(2} Subjset to Sections 2.3(5) and 2.1} of this Agreement, at the Effective Time,
sach of the Company's then owtstanding employes and consultant stock aptions {eollectively the
"Company Options") which have not been terminated, exercised or otherwise converted as of the
Effective Time (including the incentive stock options and non-qualified stock options under the
1997 Stock Plan {the "Company Stock Plan™) to purchase Company Comrmnon Stock, by virtue of
the Merger and without any further action on the part of any holder thereof, shall be assumed by
Parent and substinated for an option to purchase a number of shares of Parent Common Stock
determined by multiplying the number of shares of Company Commen Stock covered by such
Company Option immediately prior to the Effective Time by the Exchange Ratio {rounded down
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to the nearest whole number of shareg), at an exercise price per shave of Parent Coramon Stock
squal 1o the exercise price in effect under such Compsny Option immediately prior to the
Effective Time divided by the Exchange Ratio (rounded up to the nearest cent), which option to
purchase Parent Common Stock shall contain the same fermm, SIAtUs 2 &n “imeentive stock option”
under Seotion 422 of the Code (if such Company Option was theretofore & Company incentive
srack option), vesting schedule and otherwise be ou substaptially the same terms and conditions
a5 set forth in the assumed Compeny Option {any such sssumed Company Option being hersin
referred to as an "Assumed Option”). The parties intend that the assumption and conversion of
Company Options under this Section 2.3 shall meet the requirements of Section 424(a) of the
Code and this Seetion 2.3 shall be interpreted in a manmer consistent with such interpretation.

(b}  The Company shall promptly take all actions necessary 1o ensure that following
the Effective Time no holdér of any Company Options or tights pursuant o, nor any participant
in, the Company Stock Plan or any other plan, program or arapgement providing for the
issuance or grant of any interest in respect of the capital srock of the Compeny and any
subsidiary of the Company will have any right thereunder to acquire equity securities, or any
right to payment in respect of the equity securities, of the Company, any such gubsidiary or the
Surviving Corporation, o

{¢)  Parent shall take all corporate action necessary to reserve for issuance s sufficient -
number of shares of Parent Common Stack for delivery upou exercise of the Assumed Optisns in
accordance with this Section 2.3. As prompily a5 practicsble following the Effective Time, but
in no event lnter than 20 business days thereafter, Parent shall (i) file a registration statement on
Form §-8 {or any successor or other appropriate {orm) with respect 1o the shares of Parent
Common Stock subject to the Assumed Options and (i) shall nse reasonabls efforts 10 maintain
the effectiveness of such registration statement for g0 long as the Assurned Options remain
owstanding or otherwise ragister such shares of Parent Commeon Stock for issuance.

(y  Prior o the Effective Time, all then issued and outstanding warrants 10 acquire

" shares of Company Common Stock or securities convertible inte Commen Siock (collectively,
the “Company Warmmts”) shall bs exercised in full. All of the Company Warrants issued and
owsanding as of the date of this Agresment are listed on Scheduls 2.3(d} attached herets. The
Company shall promptly take all actions necessery to ensure that following the Effective Time
no halder of a Compeny Warrant will have any right thereunder to acquire equity securities, or
any right to paynent in respeet of the equity securites, of the Company, any subsidiary of te
Company or the Surviving Corporation, Each holder of a Company Warrant shall on or prier to
the Effective Time execute and deliver a consent in form and substance goceptabls 1o Parent
pursuan: to which said holder shall acknowladge and agres that his, her or e Company Warrant
shall be exercised in full or terminated prior to the Effective Time.

(e}  Exeept as set farth in Section 2.3(s), all ovtstanding shares of preferred stock or
other securities of the Company that sre convertible, direstly or indirectly, into shaves of
Company Common Stock shall ba converted into such Company Conumon Stoek in accordancs
with the respective terms thereof effective immediately prior to the Closing and shall be included
in the calculation of Fully Dilued Company Shares.
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(H Pursuant to this Section 2.3(f), the Company hereby assigns to Parent, effective
irnrnediately after the Bffective Time, all "rights of repurchase” {as described in the stock
purchase agreements and stock option agreements under the Company Stock Plan), with respect
1o all shares purchased under the Company Stack Plan or issued or issusble upon exercise of
stock options grantsd 1o optionees under the Company Stock Plas, 30 that no shares of eny type
or nature shall vest, and no rights of repurchase shall lapse, as 2 result of the trangactions
contermplated hereby.

2.4  Authorization of the Merzer. ihis Agreeraent, the Axresment of Merger, the
Indesiinity Eseraw Agresont the Tademuity Eacrow Agpnt syl the Stuckholters'
Commitiee. In the event the Merger shall be approved by the stockholders of the Company. as
required by the Delaware Statute and the Californis Statute and as comtemplated by this
Agreement. suck approval shall constitute approval and ratificstion by the stockholders of the
Company of the (1) Merger, as required by the Delaware Stanite and the California Stauue, (i)
provisions of this Agreement and the Agreement of Merger, (1il} designation of the Indemnity
Escrow Agem and the spproval and ratification by the stockholders of the Company of the terms
and provisions of the Indernnity Bacrow Agreement and (v} designation of the Storkheldery’

Commijtes.

ARTICLE IHf

REPRESENTATIONS AND WARRANTIES

3.4 Represeniations snd Warrsnties of the Company, The Company represents
and warrants to Parent and Acquisition Sub that, except ss disclosed in the disclosure scheduls
dated the date hersol, cerified by the Chisf Executive Gfficer of the Company and delivered by
the Company 1o Parent and Aeguisition Sub simulmneously herewith (which disclosure schedule
sizall contain references to the representations and warranties to which the disclogures contained
therein relate and an item on such disclosure schedule shall be desmed to qualify only the
particular subgection or subsections speeified for such item unless an appropriate cross reference

is made o another section) (the "Company Disclogure Schedule”):

(&} Creanization: Good Standing: Duslification and Power. The Company (isa
corporation duly orgamized, validly existing and in good standing under the laws of the State of
California, {i} bas all requisite corporate powsr and asthority to own, lease and operate its
properties and asseis and o carry on Its business as now being conducted, and as proposad to be
conduatad, to enter into this Agresment, the Agreement of Merger and the Related Agreements
{as defined below) to which the Company is a party, to perform lis obligations hereunder and
thereunder, and to consummate the transactions contemplated hersby and thereby and (i) is duly
qualified and in good stending to do business in those jurisdictions lsted in Section 3.1{a) of the
Cermnpany Disclosure Schedule and in all other jurisdictions where the fallure to be so qualified
and in good standing would have 8 meterial atverse effecy on the Company or its business,
properties, sondition {fipancial or otherwise), assets, Liabilities, operations, resubs of operations,
prospects (s disclosed to Parent by the Company) or affairs (2 "Compartyy Materlal Adverse
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Effect™). The Company has delivered to Parent trug and complete copies of the Charier and by-
laws of the Company, in each case as amended to the dae hereol. As used herein, "Charter”
shall mesn, with respect 1o sny corporation, those instuments that at the thme sonstitute its
corporate charter as filed or recorded under the general corporation law of the jurisdiction of its
incorporation, ineluding the srticles or certificate of incorporation o organization. snd any
smendments thereto, as the same may have been resared, and any amendments thereto
(including sny articles or certificates of merger or consolidation, pertificate of correstion or
certificates of designation or similer inssuments which effect any such smendment) which
became effective after the most recent such restatement.

(b)  Subsidiaries; Equity Investments. The Comparty has never had, nor does it
currently have, any subsidieries, nor has it ever pwned, nor does it currerly own, any capital
stock or other proprietary interest, direstly ox indirsctly, in any corporation, association, (rust,

* parmership, joint venture or other entity. Except for the Company Options and the Company
Warrants, there are no options, warrams, rights, calls, commitments o agresments of any
character 1o which the Company is & party or by which it {s bound calling for the issuance of
shares of capital stock of the Company or any securities convertible into or exercisable or
exchangeable for, or representing the right to purchage or otherwise receive, any such capital
stock, or other arTangernent 1o acquire, at sny time of under any circumstance, capital siock of the
Company or any such other securities.

(¢}  Capitsl Stock: Securities. (1) The authorized capital stock of the Company
consists of {A) 15,600,000 shaves of Company Common Stock, of which 3,613,312 shares are
issued and custanding, (B) 500,000 shares of Series A Preferred Stoek, of which 365,208 shares
are issued.and owstanding and (C) 1,200,000 shares of Series B Prefemred Stock, of which
1,076,389 shares are issued and outstanding, (D) 2,700,000 shares of Series C Praferred Swek, of
which 2,671,080 shares are issued and ontstanding, and (E) 4,000,000 shares of Series D
Preferred Stock, of which 3,832,673 shares are issued and outstanding (the shares of Serics A
Preferred Stock, Series B Preferred Stock, Series € Preferred Stock 2od Series D Preferred Stock
are, collestively, the “Company Preferred Stock™). The Company has reserved 2,650,000 shares
of Company Commen Stock for issuance upon the exercise of Compeny Options, of which
1,011,722 are issued and outstanding. Fach share of Company Preferred Stock s convertible
into Company Conmon Stock on a one share for on share basis. All putstanding shares of
Company Stock are duly authorized, validly issued and cutsianding, fully paid and non-
assessable and not subject to preemptive rights created by statute, the Charter of by-laws of the
Company or any sgreement to which the Company is a party or by which it is bound, Section
- 3.1{¢) of the Company Disclosure Schedule sets forth a grus and complete list of the holders of
record shares of Company Stock, their addresses, and the number of such shares owned of record
and beneficially by each such holder. $chedule 3.1(c) of the Company Disclosure Schedule sets
forth & true and cernplete Hist of the Company Options, outstanding as of the date hereof,
including the name and address of record of each holder thereof, whather tha ininal graniee was
an employee or consultant 1o the Company 4t the time of the grant of such Company Option, a
deseription of services rendered by each consultant in connection with such Company Ogption,
the class and number of shares of Company Common Stock subjsct to each such Company
Option, the per share exercise price for each such Company Option, whether such Company
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Option is 3 Company incentive stork option or a Company non-gualified stock option, the grant
date of each such Company Cption, the employes stock plan pursuant to which such Company
Option was granted, if any, and the vesting schedule and vesting scoeleration provisions. if any,
applicable thersto. Schedule 3.1(c) of the Company Disclosure Schedule sets furth a true and
complete Hst of Company Warrants. including the name and address of each holder thereef, the
class and nuraber of shares of capital stock subject to each Company Warrant and the exereise
price for each sush Company Warrant. All outsianding shates of Company Common Swock,
Company Preferred Stock and outstanding Company Options znd Company Wearrants were
issued in compliance with applicable federnl and state securities laws. The holders of the
Company Stock, Company Options and Company Warrants have been or will be properly given.
o shail have properly waived, any required notice prior to the Merger, and all such rights will be
werminated 4t or prior to the Effective Time.

(i)  Exceptas set forth in this Section 3.1}, there are 10 equity securities of
any class or series of the Company, or any security exchangeable into or exereisable for
such equity securities, issued, reserved for issuance or outstanding. Exeept as vet forth in
this Section 3.1{c). there are no options, warrants, equity securities, salls. rights.
commitments, convertible debt instruments, transfer resyrictions or agreements,
insiruments or understandings (whether written or oral, formal or informal) of any
characier o which the Company i5 & party or by which it is bound obligating the
Company 1o issue, detver or sell, or cause 10 be issued, delivered or sold, additional
shares of capital stock of the Company or obligating the Company to grant, extend,
accelerate the vesting of or enter into any such option, warmsnt, cquily security, call, right,
commitmens, instrument, restriction, understanding or agreement. Except as provided in
this Agresment or any transaction eonternplated thereby, there are no voting trusts,
proxies or other agresments or understandings with respect to the voting, transfer or
disposition of the shards of capital stock of the Company,

(ily Al Company Options have been issurd in accordance with the terms of
the Company option plans and pursuant 10 the standard forms of option agresment
previously provided 1o Parent or its representatives. No option will by its terms require
any adjustnent in connection with the Merger. Neither the sonsurrpation of wansactions
sontemplated by this Agreement or the Related Agresments (a5 defined m Section 4.1))
nor any action taken by the Company in cormestion with such wangactions will result in
{A) any acceleration of vesting in favor of any optionee under any Company Option; (B)
any additional benefits for any optionee under any Company Option; or (C) the insbility
of Parent after the Effective Time to exercise any right or benefit held by the Company
prior to the Effective Time with respect to any Company Option assumed by Parent,
including, without limitation, the right 1 repurchase an optiones’s unvesied shaxes on
terminetion of such aptionee's employment. The assumption by Parent of Company
Options in accordance with Section 2.3 hereunder will not {(A) give the optioness
additiona! benefits which they did not have under their options prior to sush assumption
{after taking into scoount the axisting provisions of the options, such as their respective
exercise pricas and vesting schedules) and (B) constitute a breach of the Company plans
OF gDy agroement entered into pursuant to such plan,
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(v}  Except as set forth on Section 3.1{e3{(iv} of the Company Disclosure
$chedule, no shares purchased under the Company Stock Plan or issued or iszuable upon
gxereise of options gramted under the Cormpany Stock Plan are subject to rights of
repurchage 23 deseribed in the stock purchase agreements and stock option agreements
wnder the Company Stack Plan, If any such rights of repurchase exist as o any
sutstanding shares of capital stock of the Company, Seetion 3,1{cKv) sets forth the name
of the holder of the shares subject 1o repurchase, the date of purchase or issugnes upon
option exercise, the amount of sharsg, the certificate numbers of the share certificares held
in escrow, any repurchase rights that fapse 4s a result of the Merger, the iegends on cash
sertificate representing Shares subjest 1o repurchase rights, the lapsing schedule of the
repurchase rights, If any such rights of repurchase exist a5 1o shavss underlying Company
Options. Section 3.1{c)iv) sets forth the name of the optiones, the gramt date of the
option, the munount of shares subject 1o the option, the exercize price of the aption, any
repurchase rights that lapse as a reault of the Merger and the lapsing schedule of the
repurchase rights.

(@)  Authority: Ne Consents. The exetution, delivery and performance by the
Company of this Agresmen, the Agreement of Merger and the Related Agreements 10 which it is
& party and the consumnation of the yansactions comemplated hereby and thereby have been
duly and validly authorized by all necessary corporate astion on the part of the Company; and
this Agreernent and the Related Agreements to wiiich it is & party and which are delivered
herewith have besn, and the Agreerment of Merger and afl other Related Agreements to which it
is & party when executed and delivered by the Company will be, duly and validly executed and
delivered by the Company, and this Agresment and the Related Agreements to which it is a party
ars the valid and binding obligations of the Company, enforceable agsinst the Company in
accordance with their respeciive terros, and the Agresment of Merger when executed and
delivered by the Company will be enforeeable againat the Company in accordance with its terms.
Neither the exacution, delivery and performence of this Agreemen, the Related Agrecments 1o
which it is 2 party or the Agresment of Merger nor the consummation by the Company of the
ransactions contemnplated hereby or thereby nor sompliatice by the Company with any provision
hereof or therent will i any material reepect (A conflier with, (B) result in any vislations of, {)
eause a default under (with or without dus netice. lapse of time or both), (D) give rise w any
right of termination, amendment, ¢ancellation of acceleration of any benefit or obligation
contained in or the loss of any material benefit under or (E) result in the creation of any
Encumbrance on of against any assets, rights or property of the Company under any term,
condition or provision of (x) any instrument or agreement 1o which the Company is a party, ex by
which the Comparry or any of its properties, assets or ights may be bound, (y} any law, statute,
rule, regulation, order, writ, injunction, decres, perroit, concession, license or frenchise of any
Croverrenental Authority applicable to the Compeany or any of is properties, assets or xights or {2}
the Company's Charter or by-laws. Except as set forth in Section 3.1(d) of the Company
Diisclasure Schedule, no permit, suthorization, registation, licenss, consent or approval of or by,
or any notification of or filing with, any Governmental Authority or other person is required in
connection with the execution, delivery and performance by the Company of this Agresment, the
Agreement of Merger or the Related Agreements or the consumumation by the Company of e
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frasactions vontemplated heesby or theraby, except for () she distribution of the Stockhelders’
Matenals with respect to the adoption and approval by the stockholders of this Agresment, the
Merger and the wengactons contsmplated hereby, (i) the filing of the Agresment of Merger with
the Secretary of State of the State of Delawars and the Secretary of Suate of the State of
California and appropriate documents with the relevant authorities of other states in which the
Company is qualified 10 do business and (fif) such other sonsems, waivers, authorizations,
filings, approvals and regisuations which if not ohvatned ar mads waitld riot have & Company
Material Adverse Effect or marerially impair the ability of th Corapany and the stovkholders to
consurnmare e ransactions comemplated by this Agresnyer or e Agresment of Merger,
including, withour limiation, the Merger.

(e}  Fingocal Information. () The Company has previously delivered w Parent the
following finsnciel statements (colleciively, the "Company Finaneial Statements"):

{A) theunsudited paiance sheet of the Company as at March 31, 1999
{the "Company Interim Balance Sheet”) and the related statements of operations,
cash flow and shaveholders’ equity for the 3-month period then ended, prepared by
the Company (the "Company Imerim Financial Swiements");

(23 the audited balance shest of the Company as &t December 31, 1598
(the "Company Audited Balance Shest”; and the date thereof being the "Company
Audited Balance Sheet Date™), and the relared sudited stetemenis of operations,
cash Aow and sharelolders' equity for the year then ended (including the footnotes
therera), together with the report thereon of PricewaterhouseCoapers LLP, the
Corpany's independent public aseountants (the "Company Acconmians"); and

{(3)  the sudited balance sheet of the Company as at December 31,
1997, and the related sudited statements of eperations, cash flow and
shareholders’ equity for the vear then snded (including the foutnotes thereto),
together with the report thereon of the Company's Accountants.

{iily The Comipaﬂy Financial Smtements {A) are in accordancs with the books
and records of the Company, (B) fairly present the financial condition of the Company a5

~

at the respective dates indicated and the results of operations of the Lompany for the
regpective periods indicared and (C) have been prepared in accordance with generally
aocepted accounting principles consistently applied ("GAAP"), except a5 indicated
therein and, in the case of the Company Interim Financial Statements, for the absencs of
complets footnote disclosure as required by GAAP and subject, in the case of the
Company Interim Financial Statements, to changes resulting from normal year-end audit
adjustments. which adjustments shall not in any event result in a material adverse change

to any jiem of rovenue oF exXpense.

{HH Absense of Undisclosed Lisbiliies. At the Company Audited Balance Shest
Daate, with respect o the Camnpany Audited Balance Shest, at March 31, 1999, with respect o the
Company Interim Balance Sheet, and at May 28, 1999 with respect io the interim balance sheet
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delivered on that date (the "May Balance Sheet") respectively, the Company had no lability or
obligation of any nature (whether known or unkpown, matured or wumanured, fixed or
‘contingent, secured or unsecured, accrued, absolute or otherwise (2 "Liability™)) required to ba
set forth on the Company Aundited Balance Sheet, the Company Interim Balance Sheert or the
May Balance Sheet, respeciively, in order for the Audited Company Balance Shest, the Company
Interim Balance Sheet or the May Balance Sheet. respectively, w Rairly present the financial
condition of the Company at the respestive dates thereof in accovdance with GAAP, which was
not provided for or disclosed therson, and all Uability reserves eqtablished by the Company and
set forth thereon were adequate for all such Liabilities at the respective dates thereof. There were
no material loss contingencies {zs such term is used In Statement of Financis! Accounting
Srandards No. 5 issued by the Financial Accounting Standards Board in Mareh, 1973 ("FAS No.
5y which were not adequately provided for on the Company Audited Balance Sheet, the
Company Interim Bajance Sheet or the May Balanoe Sheet, respectively, as required by FAS No.
5.

{) Absence of Chanpes. Since the Company Audiied Balance Sheet Date, the
Company has been gperated in the ordinary course, consistent with past practics, and there hes
ot been: :

(i) any Company Material Adverse Effect;

{ily  any damage, destruction or loss, whether oy not covered by insurance,
having or which could have a Company Materdal Adverse Effecy;

{iiiy  except as sst forth on Schedule 3. 1(g)(x1), any Liability ereated, assumed,
guzranteed or incurred, or any material transaction, contract or commitinent entered into,
by the Company, other than the Heense, sale or transfer of the Company's producis to -
cugiomers in the ordinary course of business;

(%) any payment, discharge or satisfaction of any material Encumbrance or
Liability by the Company or any capcslistion by the Company of any material debis or
clalms or any amendiment, iennination or waiver of any rights of materdal value 10 the
Company;

(v}  amy declaration, senting aside or payment of any dividend or other
distribution of any assets of any kind whatsoever with respect to any shares of the capital
‘ stock of the Company, or any direct or indivect redemption, purchase or other asquisition
of any such shares of the capital stack of the Company:

(¥}  any stock split, reverse stock split, combination, reclasgification or
recapitalization of any Company Stock, or any issuance of any other security in respect of
or i exchange for, any shaves of Cornpany Stock;

(vil)  except as s forth on Schedule 3. 1{g)vil), any issuance by the Conipany
of any shares of its capiial stock or any debt security or securities, rights, options or
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wartants convertible into or exerciseble or exchangeable for any shares of its capital stock
or debt security {other than Company Options or shares of Company Common Stock
issued upon exercise of Company Options in accordance with the present wrms thereof);

{(viify any license, sale. wansfer, pledge. mortgage or other disposition of any
material rangible or intangible asset {including any Intetlectust Property Rights) of the
Company, othet than in the ordinary course of businass;

(ix)  smy iermination of, or written indication of an intention o terminate or not
renew, any maerial eoniacy, license, commitment or other agreement between the
Company and any other person; '

{x) any material write-down or write-up of the value of any aseel of the
Company, or any materisl write-off of any ascounts receivable or notes recejvable of the
Company or any portion thereef, - ‘

{xi)  any increase in or modification of compensation payable or to bacome
payable to (A) any director or officer of the Corapany or {B) any employes of the
Company other than in the ordinary covrss of business, or the entering into of any
employment contract with any officer or employes;

(xii) any increase in or modification ov acceleration of any benefits payabie or
1o become payable vnder any bonus, pension, severance, (nsurance o nther benefit plan,
payment o7 arrangement (including, but not Ymited to, the granting of stock options,
restricted stock awards ot stesk appreciation rights) made to, for or with any director,
officer, employee, consultant or agent of the Company,

(xiil} any loan, advanee or capital contribution to or investment in any person or
the engagement in any transaction with any employee, officer, director or seourityholder
of the Company, other than advances to employees in the ordinary course of bumness for
travel and stonilar business expenses; :

(xiv} any changs in the accounting methods or practices followed by the
Cormpeny o any change in depreciation or amortization policies or rates theretolore
adopted;

{(xv} any change in the manner in which the Company axtends disaounts or
grediz o cusiomers or otherwise deals with customers;

(xvi) any termination of employment of any officer or key exployee of the
Company of any expression of intention by any officer or key smployes of the Company
1o resign from such office or employment with the Company;

(xvil) @iy amendments or changes in the Company's Chanter or by-laws
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{xviii} any labor dispute or any union organizing campaign:

{xix) the commencement of any liigation or ather action by or against the
Company; of

{(xx) any agreement, understandmg, authorization or proposal, whether in
writing or otherwise, for the Company to take any of the actions specified in items (3)
through (xix}) above.

() Tax Matters. Except 1o the extent of any reserves reflected in the Lompany
Auditad Balance Sheet or the Compsny Interim Balance Sheet, the Company and gach other

sorporation (if any) inchuded in any sonsolidated «v wombined g revrn 10 which the Company

has been included (i) have filed and will file, in a tinely and proper ssanney, somstant with

applicable lws, all Fedaral, staze and locd Thoe returns and T reponts required W be filed by

them thoagh the Closing Dy (the *Oomrpeany Retwns") with the appropriate governrnental

AgenEiss {nall jurisdicdons in whicl Company Returna are required to be filed and have tmely

paid o will timaly pay sll amonnts shoven theeon w be due; {i1) have paid end shall timely pay

all Taxes of the Company (or such other corporation) required to have been paid by the Company

(or such other corporation) on or befors the Closing Date; and (3il) surrently are not the

beneficiary of an extension of time within which 1o file any Tax retwn ot Tax report. All such

Company Rerarns were and will be comeey and complets at e time of filing, All Texgs of the

Company attributable to all taxable periods ending on or befors the Closing Diate, to the sxient

not required to have been previously paid, have been adequately provided for on the Company

Audited Balance Sheet and the Company Interims Balance Sheet (as appropriate] to the extent

required by GAAP and the Company will net accrue a Tex Liability from the date of the

Company Audited Balance Sheet up o and Including the Closing Date, other than a Tax Liability

acevued in the ordinary course of business. The Company has not been notified by the Invernal

Revenus Service or any state, local or foreign taxing authority that any issues have been raised

(and ars currently pending) in connection with any Company Rewn, and no waivers of stanses

of limiations have been given with respact to the Company that are still in effeat. Exceptas

comtested in good faith and disclosed in Sestion 3.1{h) of the Company Disclosure Schedule, any
deficiencies asserted or assessments (including interest and penaliies) made as a result of any ‘
exsminarion by the Intemnal Revenue Service or by any other taxing authorities of any Company ; ;
Retum have been fully paid or are adequately provided for on the Company Audited Balance
Sheet and the Company Interim Balance Shest (48 appropriate} W the extent required by GAAP
and the Company has received no notification that any proposed additional Taxes have been
asseried, The Company (i) has not made an election 1o be trested 23 8 “consenting corporation”
under Section 381(f) of the Code and (i) is not a "personal holding company” within the
meaning of Section 542 of the Code and (i) has not been a United States real property holding
corporation within the meaning of Section 897(c) of the Cods during the applicable period
specified in Section BS7(c)(1MA) () of the {ode. The Company has not agreed to, poris it
required to, make any sdjusument under Section 481{x) of the Cods by reason of a change in
secounting method or otherwise, The Company will nad ineur's Tar Ligbiliny resulting from the
Company ceasing 1o be a member of 4 sonsolidated or combingd proup hat had previously filed
‘consolidated, combined or unitary Tax returns. Each gramved option that was designaed 85 an

17

PATENT
REEL: 029719 FRAME: 0852



“incentive stock option” on the applicable books and records of the Company qualified 25 an
“incentive stock option” within the meaning of the Bection 432 of the Code on the date in which
guch option was granted.

As used in this Agreement, "Tax" means any of the Taxes and "Taxes" means, with
respect 10 any entity, {A) all income taxes {including amy tax on or based upon nel income, grods
income, ineome as specially defined, earnings, profits or selected items of ncome, eamings or
profits) and all gross receipts, sales, use, ad valorem, transfer, franchise, Heense. withholding,
payroll, employment, excise, severance, stamp, acoupation, premium, property or windfall
profits taxes, alternutive or add-on minimum taxes, customs duties and other wxes. fees,
assessments or charges of any kind whatsoever, wgether with ail interest and penalties, additions
10 tax and other additional amounts imposed by any taxing suthority (domestic or foreign) on
such emity and (B) any lisbility for the payment of any amount of the type described in the
immediately preceding clause (A} as a result of being s "transferec” {within the meaning of
Seotion 6901 of the Code or any other appliceble law) of another axtity or 8 member of an
affiliated or combined group.

() Title to Assets, Properties and Rights angd Related Matters. The Company has
good and valid ttle 1o all assets, properties and! interests in properties, real, personal.or mixed,
reflected, respectively, on the Company Audited Balance Sheet and/or the Company Interim
Balance Sheet or acquired after the Company Audited Balance Shest Date (sxcept (&) inventory
or other property sold or otherwise disposed of sinee the Company Audited Balance Sheet Date,
or the date of the Company Interimn Balance Sheer, as the case may be, in the ordinary course of
business and (B) accounts receivable and notes receivalie paid in full subsequent 1o the
Company Audited Balance Sheet Date, or the date of the Compagy Ioterim Balagoe Sheet, as the
case fmay be), or not so reflected therein but used or useful in the conduet or operation of the
Company's business, free and clesr of all Encumbrances, of any kind or character, sxcept for (1)
those Encumbrances set forth in Bection 3.1(3) of the Company Disclosure Schedule, (i) Hens for
surent wxes not yat due and payable and (i) starwiory mechanics and materialmen's licus. The
assets, properties and interests in properties of the Company are in good operating condition and
repair i all material respecis {ordinary wear and tear exeepied). The assens, propertiss and
interests in properties of the Company 10 be ownped, leaged or Heensed by the Surviving
Corporation ot the Effective Time shall include all assets, properties and interests in properties
{real, personal and mixed, tangitle and intangible) and alt rights, leases, licenses and other
sgrecments necsssary to enable the Surviving Corporation to carry on the business of the
Company a3 prasently conducted by the Company or as propessd to be condusted. Asused
herein, the term "Encumbrances” shall mean and include seourity interests, mortgages, lens,
pledpes, puaraness, charges, casements, reservations, restristions, clouds, equities, nghts of way,
options, rights of first refusal and all ether encumbrances, whether or not selating o the
extension of oredit or the borrowing of monsy.

) Real Property-Owned or Lessed. The Company dogs not currently own, nor
has it or gy of its predecessars ever owned, any real property. Section 3. 1) of the Company
isclosure Schedule contains a Het and brief deseription of {{} all real property loased by the
Company, together with all buildings and ether structures and material improvements located on
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such real property {the "Leased Real Froperty™), and (if} with respect 1o zach lease covering the
Leased Real Property (collectively, the "Leases™), (A) the name of the lessor, (B) any
requirement of consent of the lessor 10 assigament (inchuding assignment by way of merger or
shange of eontrol) and (C) the termination dawe of the Lease, (I} notice requirernents with
respect to termination, (E) the annusl rental thereunder, and (F) any renewal or purchase 1erms
thereof. The Company is the owner and holder of all the leasehold carates purporied o be
granted by.each Lease, and all Leases are in full force and effect and constinne valid and binding
obligetions of the Company. The Company has yade aveilahle to Parent true and complete
copies of alf Leases, Except as set forth in Section 3.14) of the Company Disclosure Schedule,
all improvements included in the Leased Real Property are in good operating condition and
repair in all material respests (ordinary wear and tear excepted) and there does not exist any
condition which interferes with the scopomic value or use of such property and improvements,

{ki Intelflentual Property.

(i} The Company owns or has sufficient rights, o all Imellevwual Propeny
Rights necessary or required for the conduct of its business a5 the Company currently
conducts its business and as the Company has disclosed 1o Parent that it proposes 1@
sonduet its business {collectively, the "Company Rights");

(i)  The execution, delivery and performance of this Agreement and the
Relsted Agresments and the consummation of the Merger and the sonstrnmation of the
pther transactions contemplated hereby, will not breach, viclate or conflict with any
instrurment or agresment governing any Company Rights, will not cause the forfehwre or
termination or give rise 1o a right of forfeiture or termination of any Company Right or in
any way impair the right of the Company or the Surviving Corporation to use, ficense {or
sublicense), or dispose of, or 1o bring any action for the infiingement of, any Company
Right or portion theraof, .

(i}  There are no royalties, honoreria, fees or other payments payable in exesss
of sp aggregate of $20,000 by the Company to any person by reason of the transier,
license or exercise of the Company Rights, other than sales commissions paid in the
ordinary course of business;

{iv) Neither the manufacrure, markering, lcensing (or sublicensing), sale,
ransmission, delivery {electronically or otherwise), or use of any product or service
which the Company cusrently or proposes {as disclosed by the Company 1o Pasent) w
license, sell, markst, wansmit, broadeast, deliver {clectronicaily or otherwise) or use, or
which the Company is currently developing, violates any lcense (or sublicense) or
agreement of the Cornpany with any third party or infringes any common taw or statiiory
rights of any other party, ncluding, without limitation, rights relating to defamation,
coniraciual rights, Intellectual Property Rights {other than patent infiingement which
shall be to the knowledge of the Company or the Stockholders) and rights of privaey or
publicity; nor, o the knowledge of the Company, is any third party infringing upon, or
violating any license (or sublicense), ransmission, broadeast, delivery, (elecronically or
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otherwise} or agreament with the Company relating to, any Company Right; and there {s
no pending or, to the knowledge of the Company, threatened claim or litigation
contesting the validity, ownership or exercise of any Company Right. nor, o the
Kknowledge of the Company. is there any basis for any such clairm. nor has the Company
received any notice asserting that any Company Right or the exercise of any Company
Right conflicts or will conflict with the rights of any other party, nor 10 the knowledgs of
the Company, is there any basis for any such assertion;

(v)  All current and past officers, smployses and consultants of or to the
Company have executed and delivered 1o and in favor of the Company an agreement
regarding the protection of confidential and propristary informarion and the ssaipnment 1o
the Company of all Intellsetual Property Rights anging from the services performed for
the Compauty by such persons {collestively, the "Confidentiality Agreernents”, the form
of which s sthichied to Rection 3810} of the Clompany Disclosure Schedule). The ’
Corpany has taken and will continue through the Effective Time 1o take all steps
necessary, sppropriate or desirable to safeguard and maintain the secreny and
confidentiality of, and its propristary rights in, all Compeny Rights;

(viy Al works that were ereated of prepared by consultants, independent
contractors or other third pardes for or on behaif of Company (lnchuding any materials
and elernents crepted or prepared by such parties in connection therawith) (A) are and
chall constitute "works made for hirg™ specially ordered or commissioned by the
Company within the meaning of United Swtes' copyright law, or (B) all right, title and
interest thersin (including any materials and elsments created or prepared by such partivs
in connection therewith} bave been assigned to the Company;

{vil) No licenses o rights have been granted by the Company, or, 1o the
knowledge of the Company, by any employee, consuhant, officer, director, agsnt ot
affiliate of the Company or by any other party, to distribute the source code of, or to use
source code to create Derivative Works, of, any product commercially available from or
under development by the Company for which the Comparny possesses the soures code.
As used herein, “Derivative Work® shall mean a work that is based upon one or more
preexisting works, such as & revision, ephancement, modification, abridgiment,
condensation, expansion o any other form in which such preexisting works may be
recast, wansformed or adapted, and which, if prepared without authorization of the owner
of the copyright jn such preexisting work, would senstitute 8 copyright infringement. For
purposes herein, a "Derivative Work" shall also iclude spy compilation that incorporates
such a pregxisting work as well es transiations from one type of eode to another;

{viii} No person has any marketing rights to sny of the Intelicctual Property
Rights of the Company (excluding Third Party Technology},

o (i) Seetdon LK) of the Company Disclosurs Schedule sets forth, for the
Intellectual Property Rights owned by the Compiny, a corplete and accurate list of all
United States and fareign () Patenis; (b) Trademarks (inchading Intemet domain
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registrations and unregistered Trademarks), and (¢) Copyrights indicating for each. the
applicable jurisdiction, registration mumber (or application number), and date issued (or
date filed);

{x} All registered Trademarks, issued Paens and registerad Copyrights are
currently in compliance with afl Jegal requirements (including the timely pogt-registration
filing of affidavits of use and incontestability and renewa] applications with respect 10
Trademarks, and the payment of filing, sxamination and maintenance fegs and progf of
working or use with respees to Pstents. No Trademark Hsted in Section 3.1{k}ix) to tha
Company Disclosurs Schedule has been or is now involved in any opposition or
cancellation and, 1o the knowiedge of the Company, no such setlon is threatened with
respect w any of the Trademarks. No Patent isted in Section 3.1{k)(10) w the Company
Disclosure Schedule has been or is now invelved in any imerference, reissue, re-
examination or opposing prosesding;

(x)  Section 3.1(k)(xi) of the Company Disclosure Schedule sets forth a
complete and accurate list of al] license agreements granting any right 1o use or practice
any rights under any Intellectual Property Rights, whether the Company ig the licensee or
ticensor thereunder and any assignments, oonsents, forbearances 1o sug, judgments,
Crders, serrtements of similar obligations relating to any Intellectual Property o which
the Cormpany is a puty or otherwise bound (collectively, the "License Agreaments™),
indicating for each the title, the pasties, date executed, whether or niot 1t is exclusive. The
License Agreements are valid and binding obligations of Company, and there exists no
event or condirion whick will result in a viclartion or breach of, or constitute (with or
without due notice or lapse of time or both) a defauk by the Company under any such
Licenus Agreement;

(xii) Al Trademarks of the Company have been in contimsous use by the
Company. To the knowledge of the Company, thers has been no prior use of such
Trademarks by any third party which would confer upon said third party superior rights in
such Trademarks; the Company hes reasanably policed the Tradernarks against third
party infringement; and the registered Trademarks have been continuously used in the
form eppearing in, and in connection with the goods and services listed in, their
respeciive registration cextificates or identified in their respective pending spplications;
and d ‘

(xiil) As used herein, the term "Intstiectual Property Rights” shall mean all
intelleetual property rights worldwide, including, without Hmitation, trademarks, service
marks, trade names, service names, URLs and Internet domain names and applications
therefor (and all interest thevein), designs, slogans and general intangibles of like natore,
together with all goodwill refated 1o the foregoing {including any registrations and
applications for any of the foregoing) (sollectively, "Trademarks™}; patents (including any
including any utility models, design patents, divisionals, reissoss, continuations, -
gontinuations-in-part, re-exarninations, exiensions, renewals and applications for any of
the forsgoing) (collectively, "Patenta”y; copyrights (inchuding any registrations,
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spplisstions and renewsls for any of the forsguing (rollectively, *Copyrights™) computer
progesots and other computer software (incleding, but net Houted to the Seftwgreh
databases; texhuology, trade secrets and athsr confidential lnformation. knowdiow,
proprietary technology, processes, formulze, algorithms, smodels, user interfaces,
customer lists, inventions, source codes and object codes and methodologies. aschiteciure,
structure, display screens, layouts, development 10018, instructions, ieraplates, murketing
materials. inventions, wade dress, logos and designs and all documenation and media
constiniting, describing or relating to the foregoing (collectively, "Trade Gecrets™). AS
ased herein, "Third Party Technology” means all Intellectual Property Rights owned or
held by any third party.

{1 Company Software,

, {i) Section 3. H1¥1) of the Company Disclosure Schedule sets forth a true and
complee list and description of all sofiware programs, systems and applications (A)
designed or developed or under development by employess of the Company or by
consultants on the Company's behalf (the "Owned Software") or (B) Beensed by the
Company from any thivd party of constiuting Hafftheeshelf” software (the "Licsnsed
Software™) but excludiog thoss items of "off the shelf” software which sre Licensed
Sofiware bt which are not entbedded in any produet or servies offered or presently
comtenplated © be offersd by the Company and which have a per copy purchase price of
legs than $2,300 per copy, in cach case that is marieed o uaed by the Company i
the pperation of its business or Heensed or sold by the Company o thicd pasiss
(collectively, the "Software™) and, in the tase of Licenwed Software, Seetion 3.1030) of
the Company Disclosure Schedule identifies each license agreement with respect thereto;

(i}  All of the Owned Software are oviginal works of authorship, The
Company owns all right, title and interest in and to the Owned Software, and all
copyrights thereto, fres and clear of any Encumbrance and has not sold, assigned,
licensed, Jisributed or in any other way disposed of or subjected the Owaed Software o

any Encumbrance, Except 28 set forth in the Heense agreements listed in Section 31D}
of the Company Disclosure Schedule, none of the Owned Software lncorporates, is based
on or is & derivative work of any third party cods that is subject to the termas of a public
source Heense or otherwise imposes vonditions on the terms and conditions under which
the Owaed Softwirs may be vsed or distributed;

(it}  The Licensed Software i validly held and ussd by the Compeny and may
be used by the Company pursuant to the applicable license sgresment with respect thereto
without the consent of o potice to any third party and is fully and freely utilizable by the
Surviving Corporation or Parent without the consent of or notice to any third panty. All of
the Company's computer hardware has validly licensed sofiware installed therein and the
Company's use thereof does nat conflict with or violate any such license;

{iv}  The Software is free from any significant software defect, is frew from any
prograrnming, documentation error or virus ("Bugs™) not sonsigtent with commercially
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reasonable industry standards acceptable for such Bugs, operates and nuns in 4 reasonable
and efficient business manner, conforms w the specifications thereof {consistent with
conumercially ressonshle industry standards), and. the applications can be compiled from
their sssociated source cods; :

(v}  The Company has not alieved {15 data, or any Software or supponting
software thar may in wrn damage he egrity of the data, whether stored {n elecironie,
optical or magnetic of other form; and

{vi)  The Company's products, services, bardware; darabases, firmware,
embedded contrel sysiems, Owned Software and Licensed Software (including existing
products Software and technology and Software and technology currently under
developraent) used in the operation of the business as presently conducted and as
proposed 10 be conducted have been desigoed, writien and 1ested to, and will st all tmes
(i) record, store, process, calculate, manags, manipulate and present calendar dates falling
wefore, on and after (and if applicable, spans of time including) December 31, 1999,
including, without limitation, single-ceritury formulas and multi-century forrnules and (if}
create, calculate, aceept, display, store, accent, compare, sort, manipulate, or process any
information dependent on or relating w such dates or otherwise provide uge of dates or
date-dependent or date-related date. including, but not limited 10, century recognition,
day-of-the week recognition, Jeap years, daie values and interfaces of date functionalities,
withowt loes of ascuracy, functionality, dats integrity and performance and will provide
that sl date-related data and uasr interface functionalities and dats felds includs the
indication of century (collectively, "Year 2000 Complisnt™). With respect to hardware,
firmyware, embedded control systems and Licensed Software which constitutes "off the
shelf" sofiware and which is not embedded in any produst or service offered or presently
contemnpliated to be offered by the Company, the representstion and warranty contained in
this Section 3.1(vi) is given to the knowledpe of the Company, which, in this contexs
shall mean the sctual knowledge of the Company as well g9 what the Company would
repsonably be expected to know sfier undertaking 8 comprehensive Year 2000
compliance audil.

(m}  Agresments, Ete, Section 3.1{m) of the Company Disclosure Schedule sats forth
a true 2nd complets list of all written or oral sontracts, agreements and other instrumends pot
made in the ordinary course of business to which the Company is & party, or made i the ordinary
course of business and referred 1o io olauses () through xvill) of this Section 3.1(m). The
Company is not 2 party (o any agreament, srongement or understanding, whether written or oral,
formal or informal, relating to:

{1 agreements for the developmenn, modifisation or erthancement of
computer suftware of multimedis products;

(i}  any material distributorship, dealer, sales, advertizing, agency,

manuficturer’s representative, franchise or similar contract or relationghip or any other
contract relating to the payment of a comunission or other fee calealated as or by
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reference 10 a percentage of the profits o revenues of the Company or of any business
segmer of the Company;

(i)  amy joim venture, partnership or other agreement of amangament {or the
sharing of profits; ' .

(ivi  any eoliective birgaining contract or other contract with or commitment 1o
arty labor union;

(v)  the future purchase, sale or Hvense of products, material, supplies.
cquiproent or services requirieg payments © or from the Company in an amournt in
excess of $10,000 per annum, which agreement, arrengement of understanding is not
terminable on 30 days noties withowt cost or other lability at of at any time after the
Effective Time, or in which the Cornpany has granted or recsived mannfacturing sighs,
most favered nations pricing provisions or énclusive marketing or other rghts relating 1o
any product, group of products, servives, tschoology, assets or territory;

(vi)  any license (whether as livensor or Hoensee), or sublicsnse, royaity,
permit, or franchise agresment, including, without limitation, any agreement pursuant 1o
which the Company licenses any Company Rights to sny third party (other then osdinary
course Hoanses to end-users);

(vif} the content or delivery of lis computer software or muldmedia products
and serviess (including the transmission or other performance {electonically or
otherwise)):

(viii) the employment of any officer, employee, consullant or agent or any other
tvpe of contract, sommitment or understanding with any efficer, employee, consultant or
apent which (except as otherwise generally provided by spplicable lew} is nt
imunediately terminable without cost or other lability at or at any time after the Effective
Times

(ix) profit-sharing, bous, stock option, stock appreciation right, pension,
retivement, disability, stock purchase, hospitalization, insurance or similar plan or
spreement, formal or informal, providing benefits o any swrent or former direstor,
officer, employee, agent or eonsultant;

(x)  indenture, morigage, promissery nots, loan agreement, guarantse or other
agreement or conumitment for the borrowing of money, for a line of credit or for 1 leasing
transaction of a type required to be capitalized in recordance with Statement of Financial
Acsownting Standards No. 13 of the Finansial Accounting Standards Board;

{(xi}  any agreement, instrument or other arrangement granting or permitting any
Encumbrance on any of the proparties, assets or rights of the Company;
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' (x4}  any lease for real property {whether as lessor or lessee) or any other lease
or agresment under which the Company is lessee of or holds or operates any iterns of
tangible personal property owned by amy third party;

{xifi} comtraer or commitment for charitable coniributions:

{xiv} conuact or comunitment for capital expenditures individually or in the
aggregate in excess-of F20,000;

(xv} any egrecment o sontract with a "disqualified individual” (az defined in
Section 2800(c) of the Code), which eould result in an "sxcess parachute payment” {as
defined in Section 280G{B)(1) of the Code) being made under Section 280G of the Code
ag & result of the wansactions contemplated hereby;

{(xvi) agreement or arrangement for the sale of any asscls, properties or rights
having 8 value in excess of $20.000;

{xvii) .agrmmeni whicls restricts the Company from engaging in any aspect of ifs
business or competing in any Hne of business in any peographic ares;

(ovidl) any agreements with owners or representatives of owners of music related
rights, including without limitation, music leensing organizations such as RIAA, ABCAP
and BMI: or

{xviii} any other agreement, contract or commitment which is material to the
Company.

For purposes of this Section 3.1(m), the wm *material” shall mean and refer (o those
2greements, COMTACTS, INSUUMENs or arrangements (as applicable] that involve paymens of
expenditures by or to the Company, or otherwise have an sggregate valus, of at least 520,000,
The Company has furnished to Pavent true and complete copies of all such agreements listed in
Section 3.10m) of the Company Disclosurs Schedule and (x) each such agreement (A} is the
legal, valid and binding obligation of the Company and, o the knowledgs of the Coropeny, the
legal, valid and binding obligation of each other party therew, in each case sniorcesble in
accordsnce with its terms, (B} is in full force and effect and (v} to the knowledge of the
Company, exeept a¢ set forth in Section 3.1(m) of the Corapany Disclosure Schedule, the other
party or parties thereto §s or are not in material default thereunder.

(n)  No Defaslts. The Company has in all material respects performed all the
obligations required to be performed by i to date and je not in default or alleged 1o be in default
vader () its Charter or by-laws ot (i} any material agreement, loass, license, confract,
commitment, instrument or obligation to which the Company is a party or by which any of its
properiies, assets of rights sre of muay be bound or affected, and with respect 1w (i) above, there
exists no event, condition of oceurrence, and with respest io (i) above, to its knowledge there
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exists i event, condition or ossurrence, which, with or without due notics or Japse of time, ot
hoth, would constitute such 2 defalt or alleged default by it of any of the foregoing.

{0}  Litigation, Ete, Excepiassel fosth in Section 310} of the Company Disclosure
Sehedule, there are no (i) actions, suits, claims, tve igarions o lexal or administrative or
arbitration proceedings {collectivaly, "Actions”) pending, ario fty knowledge, threatened against
the Company nor, 0 its knowledge, is there any basis vherefor, whether at law or in equity. or
hefore or by any Federal, state, municipal, foreign or other goverunental court, deparment,
compnission. hoard, buresy, &pency or instrusnentality ("Governrental Authority"), {1t}
judgments, degrees, injunctions or srders of any Governmental Authority or arbitrator against the
Cormpany or (1) dispires with sustpmers ur vendare. Theee zee ne Astions pending or e e
knowledge, threarensd, nby, to it knowledge, is there sy basis therefor, with respectto (A} the
current employment by, o sssocistion with, the Coropeny, or futurs amapliyrent by, or
association with, Parent or the Surviving Corporation, of wyy of the pressat afficers or anployhes
of or consultams 1o the Company {collectively. the "Diesignated Persons™) ot {B} the use, in
connestion with any business presently conducted or propased to be conducted by the Company
of any informarion. techniques or processes presently utilized or proposed to be utilized by the
Company, Parent, the Surviving Corporation or any of the Designated Persons, that the
Company, Perent. the Swviving Corperation or any of the Designated Persons are or would be
prohibited from using as the result of 2 violation of breach of, or conflict with any sgreements or
arrangements between any Designated Person and any other person, or any legal considerations
applicable to unfair competition, rade secrets of conliduntial or propristary infonmatioe, The
Corrpany has delivered to Parent alf material documenis sad eormpspondence relating o such
matiers referred to in Section 3.1(c) of the Company Disclosure Scheduls (wluding, in the case
of clause (i) of the first sentence of this Section 3.1{0), any correspondence svidencing material
custorner dissatisfaction with the Company or {15 products or services).

(P Arcounte and Notes Regelvable A3 the arosins eceivadde wd notes
raceivable owitg to the Conspany avof the e hersof conviitate, and ayof the Effeetive Time

will constituee, valid and enforceable claims asising front brne Hde ransaciony in the medinury

course of business, and there are no known or asserted claims, refusals {0 pay or other nghts of
set-off against any thereof. There is (i) no account debtor or note debior delinguent in its )
payment by more than 30 days, (i} no account debtor ot note debior that has refused {or, o the
knowlsdge of the Company, dweatened o refuse) 1o pay us obligaions for any reason, {ii) 1o the
knowledge of the Company, 2o account debtor or note debtor that is insolvent or bankrupt and
(iv) no ascount receivable or note receivable which is pledged to any third party by the
Company. Except to the exient of a reserve which the Company has established specifically for
doubtfsl accounts receivable and notes reseivable {Which reserve is set forth on the Company
Year-Fnd Balance Sheet and Compary Interim Balance Sheet, is reasonable under the
ciroumstances and is conaistent with past practics), each aceount seceivable of the Company
existing on the Closing Diate shall be paid in full by not later than the sixtieth (60 day after the
date each such respective account recelvable was created and all of the notes recelvable shall be
paid in accordance with the terms thereof, in each case assuming eonunercially reasonable

sollection practices.
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(©  Accowsts sud Notes Pavable. Exceptas set forth in Section I Hg)ofthe
Company Disclosure Schedule. all accounts payable and notes payable by the Company 1 thicd
parties a5 of the date hersof arose, and 43 of the Closing will havs svigen, in the owlinagy cowss
of business, and, except as set forth in Section 3.1(g) of the Compaty Dissloswre Scheduly, thare
is no such account payable or note payable delingueny in 115 pryment, except those vensed in
good faith and already disclosed in Section 3.1{(q) of the Company Digelosure Schedule,

{r} Compliance: Governmentsl Authorizations angd Consents,

(i) The Company has complied and is presantly in compliance in all material
respects with all Federal, state. local or furejgn laws, ordinances. regulations and orders
applicable to it o its business {including. without limitation, jaws, ordinances,
regulations and orders spplicable 1o labor, employment and employrment practices, lermg
and condiions of employment aud wages and howrs). The Company has all Federal,
sue, local and foreign governunental licenses, consents, approvals, asthorizations,
permits, orders, deerses and crher compliance agreemisms necessary in the conduet of it5
businass ag presencly conducted or a8 proposed to be conducted, such licenses, consants.
approvals, authorizations, sermits, orders, decrees and other compliance agreemems are
in full force and sffect. no violations are or have been recorded in respect of any thersof
and no procesding is pending or, 1o te knowledge of the Company, threatensd to revoke
or limit any thereof, Section 3.1(r) of the Company Disclosure Schedule containg a trae
and complete lst of all such governmental Heenses, authorizations, consents, approvals,
permits, orders, decrees and other compliancs agreements under which the Company is
operating or bound, the Compuy is notin defanit or slleged w by o defmult under any
thereof and the Company has furnished to Parent troe s somplete copies thereof. Nons
of such licenses, consents, approvals, authorizaions, pemite, orders, decrees and other
compliance agreements shall be affected in any material respect by the Merger or the
ransactions contempiated herelry.

iy The Company is the "ultimate parent entity” of the "sequired person” (45
sueh terms are defined in 16 C.F.R. Section 801.1 and 802.2, respectively) in connection
with {he transactions comtemplated by this Agreement, the Agresment of Merger and the
Related Agreements, and the "annual net sales” and Motal assets,” in each case
deterwnined in accordance with 16 C.F.R, 80111 of such "acquired person,” are in each
case, less than $10,000,000. Accordingly, no filing by the Company with the Federal
Trade Commission and the Deparunent of Justice under the Hart-Scott-Rodine Antitrust
Improvemenis Act of 1976, s amended, is requirad in connection with this Agreeruent ot
the Merger.

(s}  Epvircomsnts] Matters. The Company currently is and at all umes has been in
nmiaterial complisnce with all Federal, state and local laws, ordinances, regulations and orders
relating to the protection of the environment spplicable to 1ts proparties, facilides or operations.

() Labor Relations; Emplovess.
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()  The Company employs a total of 61 employees &8 of the date herepf.
Rection 3. 1(1) of the Compeny Disclosure Scheduie identifies all employses and
consultants employed or engaged by the Company and any of i3 subsidiaries and sets
forth sach such individual's rate of pay or annual compensation, job title and dare of hire,
including all active employees and those sbsemm from work due 1o illness. disability of
otherwise and expecred 10 ¥e1Urn ® active satus. Except as sél forth on Section 3.3{1) of
the of the Company Disclosure Schedule, thers are no employment, consuliing, severance
pay, coptioustion pay, termination or fndemui Hearion apresment or oxwr Sl
agrsernents of any natre (whether i wiiting or mot) between the Campany 0F sy
subsidiary and any ewrent or former sharcholdes, offieer, director, smpioyes. ot any
somsultant. No such smployment agreement diselosed on Bection J.H0) of the Company
Disclosure Schedule will, 23  direct or indireet result of the wansaction cortemplated
herein either require any payment by the Company or any subsidiary or any consent or
waiver from any shargholder, officer, director, employee or consultant; or result in any
changs in the nature of any rights or any shareholder, officer, director, employse or
consultant, including, but not limited 1o, any sccelerated payments, deemed satisfaction
of goals or conditions, new or increased benefits or addiniune! or sovelerated vasting.
Except as required under Code Section 41 HAX3), ry indbviduad will acorsg o resgive
dditional beneilts, service or acoclerated rights 1o payments under goy Employes Plan
{2c defined in Section 3.1{w)}, including the right 1o receive my parschute payment, 83
defined in Secton 2804 of the Code, or become entitled o severance, termination
allowagce or similar payments as a result of the transaction conternplated berein thar -
could result in the payment or any such benefis or payments. Exespt us set forth in
Section 3.1(1) of the Company Disclosure Schedule, {4) the Company iz not defisquent in
payments to any of its employees for any wages, salaries, commissions, bonuses or other
direct compensation for any servicss performed by them to dase or amoupts required tw be
eimbursed to such employees, (B) upon termination of the employment of any such
employees, neither the Company, any subsidiary, Pavent, Avquisition Sub nor the
Supviving Corporation will by reason of snything done prior to the Closing be Hable 10
any of such employees for so-called "severance pay” or any other payments, () there is
no unfair labor practice somplaint against the Company pending before the National
Labor Relations Board or any comparable Governments] Aushority, and none of the
Company's or any subsidiary's employment policies or practices Is surrently being
aodited or investigated by any feders}, state or local government agenay, (I} there 1s 1o
labor strike, dispute, claim, charge, lawsuit, proceeding, labor slowdown or sioppage
pending ot threatened agalnst or involving the Company, or any subsidiary, (E) no labor
union has taken any action with respect 1o organizing the employees of the Company, of
any subsidiary, (F) neither any grievance nor any arbitration proceeding arising out of ot
under eollective bargaining agreements {s pending and no claim therefor has been
asserted apainst the Company, or any subsidiary, and {(3) no employes has inforroed any
officer of the Company that such employee will tepminate his or hex employmem or
engagement with the Company, any subsidiary, or the Surviving Corpuration and the
Company has no reason to believe that the Key Employees that accept eraployment with
the Surviving Corporation will not remain employess of the Surviving Corporation for a
least 180 days after the Closing. To the Company's knowledge, neither the Company nor
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any employse of the Company or any subsidiary 15 10 violation of any term of any
empléyment contract, patent disclosure agreement or any other contract OF agreement
relating to the relationship of such employee with the Company {or any subsidiary} or
any other party because of the nature of the business conducied or proposed to be
condurted by the Company (or any subsidiary) or the execution and delivery of the
Confidentiality Agresment by such employee. All individuais who are independent
contractors are reasonably elassified a5 not employees or comimnan {aw employess for tax,
benefits, wage, labor or any other legal purposes,

(1 The Company erawy subnidiary hes entered inte Confidentiality
Agresments with ol current wnd fonner offiers, ermployees and consultants of the
Company ovany subsidiary with access wor knwswiedye of Company Rights in the forms
stinched 1o Scheduls 3,108 of the Company Disclosurs Schedule.

{1} Emploves Beaefit Plans and Cnhmgﬁg,

(i3 Section 3.1 (u) of the Compuny Disclosure Schedule identifics all
"eraploves benefit plans” as defined in Section 33} of the Employes Retirement Income
Security At of 1974, as amended {"ERISA"), and all bonus, phantom stock, stock
apprecigtion rights, incentive, deferred compenaation, retirement or supplemental
retirement, severance, golden parachute, vacation. cafeteria, dependent cave, medical cars,
erployee assistance program, education or tHien assistance programs, insurance and
other similar compensation, fringe or employee benefit plans, PIOgrama O Arrangemens.
and any current or former employment or execurive COMPENSRLoN of SEVETENTS
apreements, written or otherwise, for the bensfit of, or relating to, any present of former
Employee of the Company, any subsidiary of the Company, or any trade or business
{whether or not incorporated) which is 8 member of = controlled group or which is under
common control with the Company within ths meaning of Section 414 of the Code and
the regulations promuigated thereunder (an "ERISA Afligte™) and all other written or
formal plans or agreements involving direet or lndirect cornpensation {Including any
employment agrsements entered into between the Company and aay Employes, but
excluding workers' compensation, unemployment compensation, vther govermment-
msndated programa and the Company's salary and wage arrangements) surrently or
sreviousty maintained, contributed to or entered inte by the Company, any subsidiary of
the Company or any ERISA Affiliate thersof for the benefit of any Employee or former
Employes under which the Company, any subsidiary of the Company or any ERISA
Affiliste thersof has any present or future obligation or Hability (the "Employse Plans™,
whether or not such plan or avangement has been terminated. The Company has
provided 1o Parent true and complete copiss af sl Bmplovee Plaas {and, 1 applicable,
related wust agreements) and all amendments therete and wrilten interpratativus twreof,
and (where applicable) (A) all summary plxn deseriptions, surnmaries of wass
modifications, and corporate resolutions related 1o such plans (B) the three most rocent
determination letters received from the IRS, () the dwes most sevent Form 5500 Annual '
Reports, with all attachiments, () the most recent audited financial statement and
actuarial valuation, snd (E) all related agresments, insurance conwacts and other

29

PATENT
REEL: 029719 FRAME: 0864



agreements which implement each such Employee Plan. Any Employee Blan that

individually or collectively would constitute an "emnployes pension beneflt plan”, &

defined in Ssction 3(2) of ERISA, but which are not Mulifemploysr Plans {cotlectively.

the "Pension Plans"), are identified a8 such in the Company Disclosure Scheduls. For

purposes of Section 3.1(u), “Eraployee” medns any common faw emplovee, congultan or
irector of the Company,;

(i)  Fach Employes Plan that is intended to be gualified under Seetion 401{x)
of the Code is so qualified and esch rrust forming @ part thereof is exempt from wx
pursuant 1o Sestion 501(a) of the Code and nothivg ey ovcurred which may reasonably
be expectad to cause the fallure of such qualification gxeroption. Exeh Employee Rlan
hag received or is the subject of a favorsble deternuination letwr fons the IRS with regpent
to lis qualified status, or the time for making spplication for a detenmination letrer and
remedial amendments with respect to such Employse Plan under Code Section 401{b} has
‘not expired. There has been no material “prohibited wansaction,” a3 such term is defined
in Section 406 of ERISA and Section 4975 of the Code, with respect to any Employes
Plan, thers afe 1o claims pending (other than routing claims for benefits) or threatened
against any Eraployee Plan or against the assets of any Employes Plan. nor are there any
current ot threataned Hens on the assets of such plans; sll Employee Plans conform to,
and in their operation and administration are in all material resperts in compliance with
the requirements preseribed by any and all statures {including ERISA and the Code),
prders, or goverrunental rules and regulations currently in effect with respect thersio
(including all applicable requirements for notification, reporting and disclosure 1o
participants of the Department of Labor ("DOL"), Internal Revenue Service ("IRS"or
Secretary of the Treasury), and the Company and each of its ERISA Affiliates have
performed all material obligations required 1o be performed by them under, are notin
default under or viclation of, and have no knowledpe of any default or violation by any
other party to, any of the Employes Plans; all contributions required to be made 10 any
Employse Plan pursvant to Section 412 of the Code, the terms of the Employee Plan or
any collective bargsining agreement, have besn made on or hefore their due dates and 2
reasonable amount has been accrusd for contributions to each Employee Flag for the
curent plan years; the transaction contemplated herein will not directly or indiveetly
result in an increase of benefits, sceeleration of vesiing or asceleration of timing for
payment of any benefit to any partivipant or beneficiary (except to the extent required
under Code Section 411(d)(1)); neither the Company nor its ERISA Affiliates spoasor or
maintain nor ever have sponsored of maintained an Empioves Plan which includes a cash
or deferred arrangement under Code section 401(k); each Employee Plan, if any, which is
maimained outsides of the United States has been operated in all material respectsin
sonformance with the applicable statutes or governmenial regulations and rulings relating to
such plans In the jurisdictions in which such Employes Plan is present of operates and, o
the extent relevant, the United States,

(i) No Bmployse Plan constitutes or since the enactment of ERISA has

constituted (A) 2 "multiensplover plan”, as defined in Section 337 of BRISA (a
"Multiemployer Flan") (B) » plan covered under Title IV of ERISA, or (C) 2 "rulitipls
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employer plan,” as defined in Section 413(c) of the Code. The Company has never
incurred any material Hability uader Title IV of ERISA arfting m connection with the
termination of any Pension Plan or the complete of partial withdrawal from any
Mudtiemploysr Plas.

(iv}  Each Employee Plan which is a "group health plan” (as defined in Section
3000 of the Code) has been maintained in material complisnce with Section 49808 of the
Code and Title 1. Subtitle B, Part 6 of ERISA ("COBRA Coverage”). and no tax pavable
om account of Section 49808 of the Code has bren or is expected to be incurred with
respec 1 Ay surrspt or Sormer Brployess of the Company. Each Emplovées Pl which
is % yroup health plan has besn wintained in somplinnes with Chapter 100, Subtigle Kof
the Codeand Sexions 701 shrough 707 of ERIBA, Tide, XL of the Public Hadth
Service Act and the provisions of the Social Senarity Aok, 10 the wient surh requdrementy
are applicable. Bach Employee Plan that is subjest 1o Section 1862(b) (1} of the Sacial
Security Act has been operated in compliande with the secondary payer raquirements of
Section 1862(03(1) of such Act

(v} . All coptributions dus and payable on or before the Closing Dats in respect
of any Employes Plan have begn made in full and proper form, or adeguats aecruals in
sccordance with generally sceepied acoounting principles have bren provided for in the
Company Fioancial Statements for all other contribuiions or amouns in respect of the
Employee Plans for periods ending on the Closing Date.

{(vi)  No Employes Flan currenly or previously maintained by the Company,
any of its subsidiaries or its ERISA Affiliales provides any post-ermination heaith care
or life insuranoe benefits {other than COBRA coverage), and neither the Company, any of
lis subsidiaries, nor its ERISA Affiliates has any obligations {(whether written or real) to
provide any post-termingtion benefits in the futwe (sxcept for COBRA Coverage),

(vil} The conswmmation of the transactions contemplated by this Agroement
will not {A} entitle any individual to severance or separation pay, o {B)except as set
forth in the Section 3.1{uXvil} of the Company Discloswre Schedule, accelerats the time
of payment or vesting, or increase the amouns, of compensation dee 1 any individusd.

C{viii) With respest to esch Employes Plan, () the Company or any of ita
subsidiaries has expressly reserved in irself the right to amend, modify or teroinate any
such Bmployee Plan, or any pertion of it, and has made no represeniztions (ovartly or in
writing) which would conflict with or contradict such reservation ofright; and (B) the
Conpany or any of its subsidiacies has setisfied sny bond coverage requirement of
ERISA.

{v}  Certain Agreements. Neither the execution and delivery of this Agreement nov
the conswnmation of the ransections contemplated hereby will (i) resclt in any payment
(including, without limitation, severanee, unemployment compensation, golden parachute, bonus

or otherwise) becoming due to any director or employee of the Company from the Company,
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under any Employee Plan, Benelit Amengement or otherwise, (i) with respect to any cugren or
farmer director, officer or Key Ermployes of the Company, materially increase any benefits
otherwise payabic under any Employse Plan or the Benefit Arrangement or {111} result in the
acesleration of the tme of paymens or vesting of any such benefiis.

(w)  Ipsurapge. Section 3.1(w} of the Company Disclosure Schedule containg & listof
sl policies of liability, thefl, fdelivy, fire, product Babdliry, srrovs and gmissions, workmen's
ctpersation, indemnifinagon of directors mud wificers sud otser similae formeud insurane beld
by the Company {specifiing the usurer. the amvunt ol voversge, s ype of Turands, the
policy numbey and any pending clabms thersunder) and » hiswery of sl slatus owde By the
Company thereunder and e starvs thersof, Al such poljcies of insurance ars in full fores and
effect and all premiums with respee: therete are surrently paid and, to the knowledge of the
Compsny, o basis exists for 1ermination of any thersof on the part of the inswrer. The Company
4as not, since its inception, been denjed or had revoked or rescinded any policy of insyrance.

{(x) Basnk/
5shedule sets forth a wue and complete list of (1) all bank acovunts snd safe deposit boxss of the
Company and all persons who are signatories thereunder or who have secess theretws and (i) the
names of sl persons, firms, associations, corporations or husiness ergaalzations holding general

or special powars of atiorney from the Company and a sumunary of the terms thereofl

(v}  Brokers. The Company has not, nor have any of its officets, diregiors,
securityhelders or employess, employed any broker or finder or incurrad any tiahility for any
brokerage fees, comumissions eor finderd’ foes in connection with the transactions contemplated
herelby.

(z}  Related Transactions. No current ot former director, officer or securityholder of
the Company that is an affiliste of the Company or any associate (as defined in the rules
nromoulgated under the Exchange Act) thersef, is now, or Lo boen sinve the lncsption of the
Company, & pany 10 any transaction with the Company (including, but mot limited 1o, any
contract, agreement or other arrangement providing & the Farnishing ol services by, or el of
veal or personal propesty from, or borrowing mongy from, of otherwise requiring payments (o,
sny such director, officer or affiliated stockholder of the Company or associate thepeof), or the
direct or indirect owner of &n interest in any corporation, fimm, asseciation or business
organization which is a present or potentia] competitor, supplier or customer of the Company
(other than non-affiliated holdings in publicly-heid companies), nor does any such person receive
income from any source other than tie Company which relates i the business of, or sherald
properly accrue to, the Corapany. ’

{za} Customers. The Conpeny generally has 8 good, ongoing relationship with its
customers, and nope of its customers has reduced, or expressed any intention of redusing, the
dollar amount of its busipsss with the Company or termingted, or expressed t the Company any

imtention of reoninating, its business relationship with the Company.
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(bb)  Minute Bosks. The minute books of the Company provided to Parent for review
comtain 8 complete summary of all meetings of and actions by dirsciors and stockbolders of the
Company from the time of its incorporation to the date of such review and reflect all actions
referred to in such minutes accuraely i all material respects.

(cc)  Business Generafly. Thers have been nio events or tranaretions, or information
which hax come 1o the atention of the Corapany or any officer, divector or Key Emplayes therenf
not geterally known to the public that could reasonably be expected to have 3 Company Materiad
Adverse Effect, and the Company is not obligdted under any contract or agreement or subjert 1o
any Charter or other corporate resuietion which could have a Company Material Adverse Effect.

(dd) Board Anproval. The Board of Directors of the Company has unanirmously ()
approved this Agreement, the Merger and éach of the Related Apgreements to which the Company
is 2 party and the transactions contemplated hereby and thereby, (i) determined that the Merger
is in the best interasts of the stockholders of the Compaay and is on termg that are fair to such
stockholders of the Company and (i) recommendad that the stockholders of the Company
approve the Merger in accordance with the Agreement of Merger and the California Stanse,

{ee} Yotz Reguired. The affirmative vote of at least (i) a majority of the outstanding
shaves of Company Stock, voting separately, (i) 2 muajority of the sustanding shares of the
Series A Preferred Stock and Series B Preferved Stock, voting together as a single class, (ili)a
majority of the ousstanding shares of the Series C Preferred Stock, voting sepasately, (i)
majority of the cutstanding shares of the Series [3 Preferred Stock, voting separately, and (v} =
majority of the outstanding shares of Series A Freferred Stock, Series B Preferred Stock, Serigs
C Preferred Stock and Series D Preferred Stock. voting together as a single class, approving this
Agreemens, the Merger and the Agreement of Merger are the only votes of the holders of any
class oy series of the Company's capital stock necessary to approve thiz Agresment, the Merger
and the Agrsement of Merzer aud the uansactions contemplated hereby and thereby.

(fy  Information Suppled. None of the information supplied or to be supplied by the
Compeny for inchssion or incorporation by refevence in the Stockholders’ Materials will, at the
dates mailed 1o the stockholders and at the Effective Time of the Stockhoider Action, contain any
untrue staterent of a matedial fact or omit 1o state any material fuct required 16 be staled therein
of necessary to make the statemsnts therein, in light of the circumstances under which they sre
made, not misleading. The Stoekholders' Materials will comply as to form in all material
respects with the provisions of all applicable laws, rules snd regulations of all Governmental
Authorities,

(gg) Poolimg: Tax Malisrs,

{3 The Company intends that the Merger be sccounted for under the "pooling
of interests” method under the requirements of Opinion No. 16 (Business Combinations)
of the Accounting Principles Board of the American Tnstitute of Certified Publis
Accounants, the Financial Acccunting Standards Board, and the rules and regulations of
the REC.
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(iy  To the knowledge of the Company, neither the Company nor any. of its
Affilistes has taken or agreed to 1ake any action, failed 1o take any aotion or 15 aware of
any fact o circumstance that would prevent (a) the Merger from being treated for
financial accounting purposes 85 & "pooling of interests” in accordance with GAAP and
regulations and interpretations of the SEC or (b} the Merger from sonshiuting a
reorganization within the meaning of Section 168(a) of the Code.

(i)  The Company has received a lener from PricewaterhouseCoopers LLP.
dated a3 of the date hereof and addressed 1o the Company, & copy of which has been
deliversd to the Parent, in which PricewaterhouseCoopers LLE concurs with the
Company managemant’s conclusion that, as of the date hereof. no conditions exist related
to the Company that would preciude Parent from sccounting for the Merger a5 a "pooling
of interests”. and such leser has not been withdrawn or modified in any material respect.

{v)  Section 3.1(gg) of the Company Dsclosure Schedules containg a true and
compleis list of ll Persons whe, o the knowledge of the Company, may be deemed t9 be
Affilistes (as defined in Section 4.1(a) hereof) of the Company, tncluding all directors
and executive officers of the Company.

(uh)  Disglognre. Neither Ssetion 3.1 ofthis Ajreemant {including the Company
Disclosurs Schedule) nor any document, written infoomation, srlanent, fingnoi staement,
certificate or exhibit fusnished or to be furnishsd W Pacest or Antuigition Sub by or on behalf of
the Company pursuant hereto, contains or will eontain any ustrue statement of & material fact or
omits or will omit to state a material fact necessary b order 1o make the statements or facts
contained hereln and thersin not misleading in light of the circumstances under which they were

made,

33 Sevaral Representations and Warranties of the Stuckholders. Each of the
Sinckholders, severally {and not jointly) represents and warrants {o Parent, Acquisition Sub and
the Company with respect to himsel{ or iself as follows:

(@) Title; Absence of Certain Agreements. Such Stockholder is the lawfil and
secord and beneficial owner of, and has good and marketable tite to the shares of Company
Sk set forth opposite the nexme of such Stockhiolder in Schedule [ of the Company Disclosure
Schedule, with the full power and suthority 10 vote such Company Stock and transfer and
otherwise dispose of such Comparny Stock, and any and all sights and benefits incident 1o the
wwnership therenf free and clear of all Encumbrances, and there sre no agreaments or
enderstandings between such Stockholder and the Company and/or any other Stockholder or any
nther person with respeet 1o the voting, sale or other disposition of Company Stock or any other
matter relating to Company Stock, except for the Shareholder Agresments.

(i Oresnization. Good §émdmg and Power, In the case of any Stackholder that is
not a natural person, such Stockholder is duly orgenized or f@aﬁne& and validly existing under the
Jaws of the jurisdiction of its incorparation or formation and has the corporate or astheer
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organizational power and authority under such laws to onter into this Agreement, to perform its
obligations hereunder and 10 consummare the TRISACHONS contemplated hereby,

() Autherity- General. Buch Stoekholder has full and absolute power and
authority 1o enter into this Agreemeny and, if spplicable. each Related Agreement bsing executed
and delivered by such Stoekholder simubianeously herewith and this Agreement and each Relmed
Agresment 10 which such Stockholder is & party, and has, in the case of & Stockholder thet 15 not
& natural person, been duly authorized by all requisite action on the part of such Stockholdern and
this Agreement and cach Related Agreement to which such Stockholder is & party has been duly
execured and deliversd by such Stockholder, and is the valid and binding obligation of such

- Stockholder, enforceable against such Swokholder in sccordance with its terms. Neither the
execution, delivery and performance of this Agreement and each Related Agresment 10 which
such Steckholder is & party, nor the consummation of the transactions contemplated hereby or
thereby nor comphinnee by such Stockhelder with any of the provisions hereol or thexeof will (1)
{A} canflict with, {B) result in any viclations of, {C) cause a default under (with or without due
notice, lapse of time or both}, (D) give rise 1o any right of termination, amendment, cancellation
or acceleration of any bligation coptained in or the lvss of any material benefit under or (B}
resuit in the creation of any Encumbrance upon o against any assets, rights or property of the
Company (or against any Company Stock, Parent capital stock or eommon stock of the Surviving
Corporation), under any term, condition or provision of {x} any agreement or insinument to which
such Stockholder is a party, or by which such Stockholder or any of his or its properties, assets or
rights may be bound, (¥} any law, statute, rule, regulation, order, writ, injunetion, decree, permit,
concession, licenss or franchise of any Governmental Authority applicable 1o such Stockholder
or any of his or its properties, assets or rights or (2) in the case of any Stockholder thatis not a
natural person, such Stockholder's Charter or by-laws, ag amended through the date hereof,
which conflict, breach, default or violation or other event would prevent the consummation of the
mansactions contermplated by this Agreemens, the Agreement of Merger or any Related
Agresment to which such Stockholder is & party. Except as set forthin Section 3.2(e) of the
Company Disclosure Schedule (which, if so disclosed shalf have been effectively made or
obtained (a5 the case may be) on or prior to the Closing, unfess otherwise waived by Parent) no
permit, authorization, consent or approval of or by. or any notification of or filing with, any
Governmental Awhority or other person is required in connection with the execution, delivery
and performance by such Stoekholder of this Agreerment, each Related Agresment 1o which such
Srockcholder it 8 party or the consummation by such Swekholder of the ransactions
comiernplated hereby or thereby.

@y  Investment Representations.
(i) Such Stockholder

(&) Is acquiring the Merger Shares being issued 1o such Stockholder
for investment and for such Swekholder's own adoount and not 85 2 nominse or apent for
any other person and with no present lntention of distdbuting or reselling such shares or
any part thersof in any transactions thet would be in viclation of the Securities Act or any
state securities or "blue-sky” laws;
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{B) understands (1) that the Merger Shares to be issued 1o himor it
have not been registered for sale under the Sepurities At or any state securities or "blue-
sky” laws in reliance upon exemptions therefrors, which exsmptions depend upon, among
ofhier things, the bona fide nature of the investment intnt o sueh Riockholder as
expressed herein, (2) thet such Merger Shares must be hald ndefinitely and not sold until
such shaves are registered under the Securities Act and any applivable state securites or
“blue-sky” laws, unless an exemption from such regisiration is gvailable, (3) that, except
aa provided in the Regiswation Righis Agresment, Parent is usder no bligation 1o w0
repister such Mevger Shwrer and (4] that the certificates avidancing such Mergsr Shates
will he haprinted with 8 legend by the form set forth I8 Seedon 7.0 e probibis e
sransfer of such sharss, except as provided in Secxdon 7.4,

_ {C) has been furnished with, and has read and reviewsd, the Parent
SEC Documents; ‘

(D) has had an opportunity to ask questions of and has received
satisfacrory answers from the officers of Parent or persons acting on Parent's behalf
concerning Parent and the terms and conditions of an invegunent In Parest Common
Stook:

(B} is awars of Pasent's business affairs and financial condition and has
acquited sufficient information about Parent to reach a informed and knowledgeable
Jecision to acquire the Merger Shares to be issued to himor iy

{Fy can sfford to suffer a complete loss of his of its investment in such
Merger Shares; ;

{3} is familiar with the provisions of Rule 144 prormulgated under the
Securities Act which, in substance, permits Yimited public resale of *restricted securities”
acquired, dirsetly or indirectly, from the {zguer thereof, in x on-public offering subjestto
the satisfaction of certain sircumetances which require among vther things: (1) the
availability of certain public information about the issuer, () the vesals ocourning ot fosg
than one vesr after the party has purchased, and made full payment for, within the
meaning of Rule 144, the securities w be sold; and, in the cage of an affiliate, or of 2 non-
affiliste who has held the securitias less than two years, the amount of securities being
sold during sny thres month period not exceeding the speaified {imitations staied therein,
if applicable and (3) the sale being raade through a broker in an unsolicited "broker's
wansaction” or in ranssetions directly with a market maker (s said term is defined under
the Exchange Act);

(M) undersiands that in the event all of the applicable requirements of
‘Rule 144 ae not satisfied, registration under the Securities Ak, compliance with

Regulation A, or some other reglstration sxamption will be required; and that,
notwithstanding the fact tat Rule 144 is not exclusive, the staff of the SEC has expressed
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its opinion thar persons proposing to sell private placement securities other than ina
rogistered offering and otherwise than porsuant 1o Rule 144 will have a substantial burden
of proof in establishing that an exemption from registration i¢ available for such offers or
sales, and that such persons and their respective brokers who participate in such
rransactions do 8o at their own risk;

{1} has either alone or, in the case of thoze Stockhelders identified In
Section 3.2 (d) of the Company Disclosure Bchedule, together with such 3tockholder's
"Purchaser Representative” (a3 such (6 is defined in Rute 501(r), as promulgated under
the Securities Act) as 1o each such Purchaser, g “Purchaser Represenrative”). such
knowledge and sxperience in financial and business maters that he or it is capdble of
gvaluating the merits and risks of scquiring and holding shares of Parent Common Stock:
and '

iy Such Swockholder is an "aceredited investor” within the meaning of Rule
5071{a) under the Securities Act, If such Stockholder is identified in Section 3.2 (d) of the
Company Disclosure Schedule, such Stockholder is being advised by a Purchaser
Representative in connsetion with the wamsactions contemplated hereby.

{s)  Brokers. No Stockholder has, nor ave swy of thutr offienrs, divecinis,
securityholders or employees (if any), employed any brokey ov finder or incarred any Hability for
any brokerage foes, commissions or finders’ fees sonnection with the fransactiong
sontemplated bereby.

() Accuracy of Representations snd Warrauties of the Company. To the
knowledge of such Stockholder, the representations and warranties of the Company set {forth In
Section 3.1, a3 modified by the Company Disclosure Schedule, are true, comest and complete in

all material respects and the Company iz not in breach or violation thereoi.

(¢}  Representation by Lepal Counsel. Such Stockholder has been advised by legal
counsel in connection with the negotiation, execution and delivery of this Agreement, the
Agreement of Merger aud the Related Agresments and the performance of (e transactions
conemplated hereby an thereby,

33 Severs! Representations snd Warranties of the Feunders. Bach of the
Founders (as defined below) severally (and not joinly) veprescms and warrants 1o Parent,
Acguisition Sub and the Corpany, with respect to himself, as follows:

(8)  Acwursey of Repreeentations and Warrantles of the Coopewy, Such Founder
has carefully read and reviewed this Agreernent and the Schedules and Exhibits herets, To the
knowledge of such Founder, all represerdations and warranties of the Company et forth in
Section 2.1, 25 modified by the Company Disclasure Schedule, hereof are true, correct and
complete in all material respects and the Company 18 not in bregch oF violation therent.
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()  Emplovament of Founders. Neither the (i) current employment by, or association
with, the Company, or futwre employment by, or association with, Parent or the Surviving
Corporation of such Founder, or (ii) use, in connection with any business of the type prasently
conducted or proposed 1 be eondunted by the Company, of any information ot techniques
sresendy wilized or proposed 10 be utilized by the Company or such Founders, violates, conflicts
with, breaches or is prohibited under, or would violae, conflict with, breach of be prohibited
under, any agreements ot aangements between such Founder and any other person, or any legal
congiderations applicable wo unfalr competition, wade secrets o confidential or propristary
information.

1.4 Representatipus gud Wacranties of Parend sl Asquisition Sub. Parent and
Acquisition Sub represent and warrant © the Company as follows:

() Qrganization; Good Stsnding; Qualification and Fowsr. Euch of Parent and
Acguisition Sub (i) is a corporation duly organized, validly existing and in good standing uader
the laws of the State of Delaware, (1) has all requisite corpomts power and authority to own,
ledse and operats ity properdes and assets and to carry on its business as now being conducted, ©
enter into this Agresment, the Agveement of Merger and each of the Related Agreements 10
which it is & party, to perform its obligations hereunder and thereunder and to consummate the
wanssctions comernplated hereby snd thersby and (1) is duly qualified end in good standing to
do business in the Commonwealth of Virginia and in all other jurisdictions where the failure 10
be 5o quatified and in good standing would have a material adverse gffect on Parent or g
business, propertiss, condition (financial or otherwise), assels, Liabilities, operations, results of
operations, prospects or affairs, Pavent hes delivered to the Company true and complels copies
of the Charter and by-laws of each of Parent and Acquisition Sub.

(b} Capital Stoek. Pavent's Quarterly Report on Form 10-Q {iled with the SEC with
respeet to the fiscal quarter ended March 31, 1999 {the "Form 10-Q"}, este forth 5 true and
somplete deseription of the authorized and outstanding shares of capital stock of Parent as of
such date. Perent has duly awthorized and reserved for lssuance the Merger Shares, angd, when
issued in scoordance with the terms of Article I, the Merger Shares will be validly issued, fully
paid and nooassessable and free of presroptive rights {other than any Parent Rights which may be
tsmeed). There exist a sufficiont nusaber of authorized but unissued shares of Parent Common
Srook to allow for the exercise in full of the Assumed Options, and such shares shall be reserved
by Parent for jssuance on the exercise of the Assumed Options, Parent owns ail the outstanding
shares of capital stock of Acquigition Sub, and all of such shares are validly issusd, fully paid
and nonassessable and not subject w presmptive rights.

(¢}  Autherity. The execution, delivery and performance by Parent of this Agresment
and each of the Related Agreements 1o which it i5 & party and the execution, delivery and
performance of this Agreement and the Agresment of Merger by Acquisition Sub and the
consurnmation of the wensactions contemplated hereby and thereby have been duly authorized by
all necessary corporate action on the part of Parent and Acquisition Sub, respeciively, This
Agrserment and each of the Related Agreements to which Parent is & party and which have besn
delivered herewith are valid and binding obligations of Parent, enforceable against Parent in
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accordance with their respective terms; and this Agresiment and the Agresment of Merger are the
valid and binding obligations of Acguisition Sub, enforceable ageinst Acguisition Sub in |
accordance with their respective terns. Neither the exerution, delivery and performance by
Parent of this Agreement and the Related Agreeroents to which Parent is 2 party, the execution,
delivery and performance of this Agreement snd the Agreernent of Merger by Acquisition Sub,
nor the consummation of the transactions contemplated heveby or thereby, will in any material
respect {A) conflict with, (B) remilt in any material violations of, () cause a material default
under {(with or without due aotice, lapse of me or bath), (D) give yise (o any material right of
termination. amendment, cancellation or aceeleration of any obligation contained in ox the loss of
any material benefit under, (E) result in the creation of any material Encumbrance on or 4g2inst
any asseis, righte or property of Parent ot Acquisition Sub, as the case may be, under any o,
condition or provision of (%) any material Instrument or agreement 10 wisich Parent or
Acquisition Sub is a party, or by which Parent or Acuisition Sub or any of their respesuve
properties, ass¢ls O rights may be bound, {v) any material law, statute, rule, regulation, order,
writ, injunction, decree, permit, sonesssion, license or franchige of any Govarnmental Authority
applicable to Farsnt or Acguisition Sub or gny of thair respeetive propsttios, assers or righits or
(z) Parent’s or Acquisiting Suls Uharter or by-laws, 83 a5 suded throuph the date hereaf
respecrively, in each vase, which conflivt, brench, default or violation or other syent wndd
prevest the sonsummation of i wansections contarnplated by thls Agreoment, de Agxeement of
Morger or sny Relnieil Agresment to which Parsat or Asquisition Sl ix w party, Breeptas
sonternpiated by this Agreseny, ne permit, sithorization, conssnt or approval of or by, or any
notification of o fling with, any Govarnrental Authority or other person is reguired in
connection with the execution, delivery and performauce by Parent of Ascguisition $ub of this
Agreerment, the Agreement of Merger (in the case of Acquisition Sub) or the Related Agresments
1o which they are a party or the consummation of the iransactions coniemplated heveby or
thereby, other than (i) the fling with the SEC of such reports and information under the
Securities and Exchange Act of 1934, as amended (the "Exchange Act™), and the rules and
regulations promulgated by the SEC thersunder, as may be sequired inn connection with s
Agreement and the transactions conternplated hereby, (i) the filing of such documens with, and
" the obtaining of such orders from, various sute seourities and blue-sky authorities as are required
i connection with the wansactions contervplated hereby, (iil) the filing of the Agreernent of
Merger with the Secretary of State of the State of Delaware and the Secretary of State of the
State of California and (iv) such other consents, waivers, authorizations, filings, approvals and
yogistrations which if not obtained or made would materialy impair the ability of Parent or

~ Acquisition Sub to consumimate the wansaetions comermplated by this Agreement, ineluding,
without lmitation, the Merger (each of the sctions reflected n clauses (i), (i) and {ii) 1 be
taken by Parenth

{&) SEC Bocnments.

) Parent has furnished or made available 1o the Company a correct and
complets copy of Parent's Annual Report on Form 10-K filed with the SEC with respact
to the fiscal vear snded hune 30. 1998 and the Form 10-Q and sach repor, sehedule,
registration statement and definitive proxy staternent filed by Parent with the SEC onor
after the dae of filing of the Form 10-Q which are all the documents {other than
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- prefirinary material) that Parent was required to file (or otherwise did file) with the SEC
in aceordance with Sections 13, 14 and 15(d) of the Exchange Act on or after the date of
filing with the SEC of the Form 10-Q (collectively, the "Parent SEC Documents"). As of
their respective fling dates, or in the case of vegistration staternents. their respestive
effactive times, none of the Paremt SEC Documents {including all exhibits and schedules
thereto and dosuments incorporated by reference thersin) contained any unirue staternent
of & material fact or omitted 1o state & material fact requived W be stated therein or
necessary in order to make the statements theven, in light of the circumstances under
which they were made, not misleading, and the Parent SEC Docurnents compiied when
fed, or in the case of registration statements, as of their respeetive effective times. in all
material respeets with the then applicable requirements of the Securities Act or the
Exchangs Act, as the case may be, snd the nides and regulations promuigated by the 5EC
thereunder.

(i} The fineocis] statements (iocluding the notes therete) of Parent included in
the Form 10-0 for the fiscal quarter then ended, complied as 1o form in all material
gespects with the then applicable accounting requirements and the published rules and
regulations of the SEC with respect thereto, were prepared in acoordance with GAAP
during the periods involved {except ag may have been indicated in the nowes thereto) and
fairly present the financial position of Parsnt as at the dates thereof and the results of their
operations, stockholders’ equity and cash flows for the period then ended.

ARTICLE IV
RELATED AGREEMENTS

431 Related Agresments. The following agreements (such agreements being herein
collectively referred to as the "Related Agresments”) are being execuied and delivered by the
respective parties thereto and shall be delivered to Parent onor prior 10 the Closing {except for

the Stockholders Agresments, which shall be deliversd concurrently with the execution hereof),

{a) Affiliate Arvesments. Each of the parsons {within the meaning of Rule 148} who
a1 which are, in Parent’s reasonable judgment on the date hereof, "affiliates” of the Company
within the meaning of Rule 145 of the rules and regulations promulgated by the SEC under the
Securities Act {"Rule 145" or within the meaning of Accounting Series Release No. 130, as
amended, Accounting Series Release No, 135 and Staff Accounting Bulletin No. 76 of the
Commission and identified as such in Section 3 1(gg) of the Compaay Disclosure Schedule (sach
such person, an "Affiliare™), iz entering or shall enter into 2 Company Affiliste Pooling
Agreement with Pacent, effective a8 of the date of execution {but not later than the Effective
Time} {the "Company Affiliate Pooling Agresment”), in the form of Exbibit C sttached hereto,
providing, among other things, that such persons have not sold, exchanged, transferred, pledged
or disposed of any Company $tock during the 30-day period prior to the Effective Time and shall
not sell, exchange, transfer, pledge or dispose of their shares of Company Stock following the
Effective Time except as provided therein and inchuding a representation as to such person's
intentions with respect thereto, Parent and Acquisidon Sub shall be entitled to place legends on
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the certificates evidencing any Parens Comgpon 0ek 10 e mw_ivgd by gach AlfTlate puesuadt to
the terme of this Agreement and the Agreament of Merger, angl to usue agpropsiue stop wansikr
instructions to the transfer agent for Pavent Comsnen Soek, consistens with the tesms ol the
Company Affiliate Pooling Agreements. whether or not the Company Affiliate Pocling
Agreements are sonally deliverad 1o Parent.

b Enployves Confidentiality and Asstonment of Inzentivns Agrsements. Each
) enuityholder of the Conpeny wha is expeted tu be an smployes of Pares or die Suviving
Cospierarion upon the Closing and (11} eoyployse of the Compaoy who iy expesied & seonpt

emplovnent wits Farent o the Surviving Covporsion subsequsnt to the Closing, 1 ontering. o '
shall enter, it 3 ro-cORIPEITion, coniidentiality and sesipansent of Inventions agresprent with
Pavani, effoetive 2y of the Bifecrive Tire with respeet e the grovp deseribed in () and effecnive
48 oF ommuencenient of smpluyment with respest & the grown deserivad i (), nthe Rem of
Eabihit B amaghed herero { e "Bmployer Confidentiality Agrsemment), prevviding for, smong
orher thivgs, restrictinng upon such person from convpering Witk the busiress of the Company,

Parsat and the Surviving Corporation, nou-disploawe of confidential tnformanin wid wneship
of propristary information and rights.

" (e)  Indemnity Escrow Agresment Each of Parent. the Stockholders’ Commitiee

and the Indemnity Escrow Agent are eniering, ot shall enter, into the Indemnity Escrow
Agreement.

(@)  Foumdsr Np-Competition Aprsements. Each of David Samued sagd S
Felaer, (sach 2 "Founder™ and together, te "Foundets’} is sttering fnty an agreement with
Farem, effertive ay of the Bifeetive Time, in the form of Bxhibit E anoched hereo (the "Mon-
Competition Agreement”), providing for, among other things, restrictions upon such person from
competing with the business of Perent and the Surviving Corporstion,

(s} Rugisteation Rights Agvsements. The Stockboldery Committey, Parest and
cach stockhoider are anteging, or shall e, ot 2 Bepistration Righte Agmcoent sffsctive as of
ohe Effective Time, in the form of Exbibit ¥ axtached herste (collectively. the "Bapgistaton
Rights Agresmenis”), pioviding for registration rights with respact fo the Mearger Shares.

v

()  Relepse Agreements. Fachadirecter, sifiven, employee and stockholder o the
Company and holder of Convertible Benuities is gntering o & Relsase Agresment, wfinctive as
of the Effective Time, in the form of Exhibii & aached hereto {the "Ralsase Agreemeniy’),
providing for, anoug other things, relese of the Compagvy, Parent and Prgents affiliatss from
any and all vladng, kngwn andd wnknown, that such Sockholdar may have spabiat the Compaly
vp o the e foanediaidy peceding e Eifegtive Time.

P

(&) Shareholder Agrgements, Each of the Stockholders and Founders of the
Company is entering into 2 Shareholder Agreement with Parent. effearive maot the daw hamollin
the form of Exhibit H attached hereto (collectively, the "Sharcholder Agrovmenis”), pursuant 1o
which, among other things, such Stockbolder shall agme 0 weste To faveyr olor consent tn writiig
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to the Merger and shall not transfer their shares of Company Common Stock except in
sccordance with the Shareholder Agreement,

m)  Shercholder Invostment Representstion Letter and Agresorsnty, Bachofthe
stoskhotders of the Company is aatering into 8 Sharsholdey hoeattent Reprasenytion Lever and
Agresment with Parent ir the form attached here 10 a8 Exbilit ] pursvant 1o which. among other
things, each stockholder of the Company shall meke invesiment representations and other
agreements with Pareal.

% Termbugion Sgreswgut. The sicokhinlders of G Compeny identtfind an
Schedule &30 anached hereto ame anering, ot shall enter, indo & Terminatin Agresmen,
effective as of the Effecrive Thue, with rapest e e sgrecment(s) 10 whith such stoekholders

and the Company are a party, sach 1o the form of Exhibit § aitsched harete {the “Tenhinaimm
Agraement”}.

ARTICLEY

CONDUCT AND TRANSACTIONS PRIOR TO EFFECTIVE TIME;
ADDITIONAL AGREEMENTS

5,1 Aecess to Records and Properties of Kach Farty: Confidentiality.

(2)  From and afier the date hereof umil the Effective Time or the earlier termination
of this Agresment pursuant to Section 8.1 hereof {the “Executory Period™), the Company and the
Stockholders and Founders shail permit Parent and its consultants and professional advisors to
conduct, and agsist Parent and its consultans and professional advisora in the conduet of, a full
and complets investigaton of the Company's husiness and technology ineluding, withow
Limitaton, a marker and competitive products and technology analysis dnd a review of the
Company's books and records, conuacts, technalogy, mtellgemal property, inventory, equipment,
wehnical materials, customer records and other assets, reasonable, non-disruptive access 1o, and
communicatons with current and former employees of the Company {the "Investigation”). The
Tovestigation shall be conducted during normal husiness hours, Under no circumstances shall any
information disciosed by the stockholders or the Compray 1o Parent, or otherwise {n Parent’s
possession, on or before the Effective Time, Limit or vastriet in any reanner any right of Parent ©
terminate this Agresment upon the terms snd conditions herein, Al such information shell be

“subject 1 he confidentiality agroements currently existing between the parties; the {nvestigation
shall not give Parent the right to use any disclosed or diseovered informaticn beyond the scope of
these provisions OF 8ZICSMEnts oF any applicable license agreement,

{b)  Reference is made to the Confidential Nop-Disclosure Agreement dated Apnl 3,
1999, betwesn Parent and the Company, which Is hereby confirmed by the parties hereto and is
and shall remain in full force and effect in secordance with its tenms, and cach of Parens and

Company shall observe and perform its respective abligstions thereunder.
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52  QOperation of Business of the Company. During the Executory Period, the
Company shall operate its business as now operated and only in the normal and ordinary course
and, consistent with such operation, will use its best efforts to preserve intact its business sndd
aseers, to keep available the services of its officers and employess and © maeintain setisfactory
relationships with persons having business dealings with it. Withowt {niting the genevality of
the foregoing, during the Exscutory Perlod, the Company shall not. without the prior written
conser of Parent, €a) 1ake any action that would result in any of the representations and
warranties of the Company hersin becoming untroe or in any of the conditions 1w the Merger not
being satisfied, or (b) take or cause o ocour any of the sctions or wansactions described in
Section 3. 1{g)(ii) through (o,

53  Nagotiation With Others. During the Executory Peried, the Company shall not
fand the Company shall not perait the Company's employees, directors, officers, advisors,
gonsultants or agents 1o), and sach of the Stockholders shall not, directly or indirectly: (i) solizit.
initiate or engage in any discussions or negotiations with, whether of ot initated by the
Company or any such Stockholder, or provide any information to, or take any other action with
the intent 1o facilitate the efforts of, any third perty relating to any pogsible agreement (whether
hinding or in principle) or other arrangement involving (1) the acquisition of the Company
{(whether by way of merger, purchase of capital stock, purchase of asgets or otherwise); (2) any
financing of, or investment in, including the purchase of any capital stock in, the Company; (3}
the sale, license, disposition or sncumbrance of any Inellectual Property of the Company; or (4)
any action or agreemnent that would otherwise be inconsistent with the terins of this Agreement,
the Agreemsnt of Merper or the Related Agreemerts or that would prohibit the performance of
the Company's of the Stoekholdars’ obligations undsr this Agresment, the Agreement of Merger
or the Related Agreements or that could reasonably be expected to diminish the likelihood of or
render impracticable or undesirable the consuramation of the Merger (vach, a "Prohibited
Transaction™; or (i) authorize or consummate a Probibited Transaction. In sddition, upon
sxecution and delivery of this Agreement, the Company and each Stockholder shall: (i) wrminate
any and all discusgions, if any, It or he may be having regarding a Probibited Transaction; and
{i}) immediztely notify Parent in writing if it or he thereafler receives any inquiries or offers from
any person or entity regarding & Prohibited Transaction, whick notice shall fontain the identity of
such person of enity, the nature of the Prohibited Transaction proposed and the material wrms of
the proposal, and the Company and each Stockholder shall refuse to discuss, and imrocdiately
reject such inguiry or offer,

54 Dissenting Stockhelders. Prior 1o the Closing, the Company shall give Parent (2}
prompt notice of any demand by stockholders (the "Dissenting Storkholders™) for appraical of
their shares of Company Stock in secordance with the California Statuie and (b) the spportunity
1o direct all negotiations and proceedings with respect to any such demands. Priortwothe |
Closing, the Company shall not, except with the prior written consent of Parent, voluntarily make
any payment with respect o, or setde or offer 1o settle, any such demands for payment,

55  Preparstion of Filings. As prompily as practicable after the date of this
Agreement, Parent and the Company shall properly prepare and file any filings required vander
the Exchange Act, the Secuities Act or any other Federal or state laws and Parent shall properly
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prepars and file any flings veipuirsd under state securities or "blue sky” laws, in each case
velsting it the Mergersud the tansictions congemplated by this Agreement {eolisctively. the
"Filiags™) The Compasy shall promptly femish Parent with all information concerning the
Company and the stockholders of the Company #s may be ressonably requested by Parent in
pemnestion with sy actior conwsrplagd by this Sevtion 5.5. The Parent and the Company will
nenify the other promptly of the receipt of any comunenty fron any governme offisdals for
armendments or supplements to any Filing or for additional information ad wil supply the otber
with copies of sll carvespondence betwees aueh prety o any of By repressniatives, o0 e png
hand, and any governmen officids, o the other hand, with respect 1 the Merger svany Filing.
Parent and the Cumpany shall promptly provide the otier for s sownsel) with soples of all
fifings made by such purty with any Crovernrnantal Authority iy connestion with this Agreament
and the wansactions conterplated hereby end thereby. The Fiiings shall cowmply In il magerial
respacts with all applicable requivements of law. Whenever any svenl 6268 which should he
set forth in an amendment or supplement to any Filiag, Paret or ihe Company, as the case may
be, shall provagily inform the other perty of such ocenrrence and eooperate in filing with any

povermment officials, and/or mailing 1o the Stockholders, such amendment or supplement.

56  Advige of Changes. During the Exscuiery Peried, the Company shall confer
with Parant on a regular and frequent bagis, report on operational maners and provnptly sdvisy
Parent of any changs, event or circurnstanct having, or which, insofar 6 can ey
foreseen, could have a Company Material Adverse Eifeet oo which couid impsiy iy any materal
respect (negatively or positively) its financial projections or forecasis,

57  Steckhaider Approval, The Company shndl (2) obtain in complisnce with the
California Stanue and any other applicable law and the Uompany’s harier sngd By-lows the
requisite approval of ty stockinlders of the Lompaay afior the malling of the Swekholders’
saterials by weitien comgsat for the purpese of abtaing the approveal of the Merger, this
Agreament and the ansactions conteraplated hereby (in vither case, " Srovkheldsr Action™),
{19 1ake or eauss to be taken all such siber setion 46 ray be required by te Catifornia Statte
ard any ether applizeble law in sorpection with the Merger sod thes Agrecment, Jo ek cass as
prompthy as poasiile aad () reasonshy sosperate with sad assist Parent s is representativeg
i taking any sl actions as may masoaably be recutred to gonstmemate te Menger, including
obtaining the consent and approval of any third pagties or povemmental sgeneies. o conmestion
with the Stockholder Action, the Compaay's Board of Rivecters shall ananimmusly secommend
éhat the stockholders of the Company consent in writing to the Merger and the approval und
adoption of this Agresment and shall ke all reasonable actions necessary to solicit such
approval, The Compray shall pregars-and disuibute any writhen notice and other materials
reluting 1o the Stockholders” Action, accordance with the Charter and by-laws of the Company,
the Caiifornia St and any other Faduel and sate laws relating to the Merger or any other
wansaction relating o or asetoplated By this Agresment {colletively, the "Stockholders’
Materfals"); provided, howavar, that Parerd and s counsel shall have the apportunity io review
2l Stockholders’ Materials prioe w delivery & the Stockholders of the Company, and all
 Stockholders' Materials shall be in form and substance reasonably satisfactory to Parent and its

sounsel; and provided further, that if any even ocougs that should be set forth in an amendment

or supplement to any Stockholders' Materials, the Company shall promptly inform Parent thereof
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{ot, if such event relates solely 1o Farent. Parent shall promptly inform the Company thereaf).
and the Company shall prompsly prepare an amendment or supplement in form aod substance
satisfactory w Parent in accordance with the Chaster and by -laws of the Company, the California
Statute and any other Federal or staie laws.

)

¢ to Merger. Each party hereto shall take all reasonable actions

Legal Conditions 10
necessary to comply promptly with all legal requirementa that may be imposed on such party
with respect o the Merger and will take all rensonable actipne necessary 10 cooperate with and
furnish information to the other party or pariies. as the case may be. in sonnection with any such
requirements imposed upon such other parly or partics in connection with the Merger, Each
party hereto shal! take all reasonable actions necessary (a) w obtain (and will 1ake all reasonable
actions necessary 1o promptly cooperme with the other party or palies in obtaining) any consent,
authorization, order or approval of, or any exemption by, any Governmental Authority, or other
third party, required 1 be obtained or made by such party {or by the gther party or parties} in
connection with the Merger or the taking of any seion comemplated by this Agresment, {Byie
defend, lifs. reseind or mitigate the effect of any lawsuit, order. injunetion or other action
adversely affecting the ability of such party to consummate the wansactions contemplated hereby

and (c) to fulfill all conditions precedent applicable to such party pursuant to this Agresment.

59  Copsents. Each party hereto shall use its best efforts, and the other parties shall
reasonably cooperate with such offoris, 1o obtain any consents and approvals of, or effect the
notification of or filing with, ‘each person or authority, whether private or governmental, whose
consent or approval ig required in order to permit the consummation of the Merger and the
trangsctions cortemplated hereby and 5o enable the Surviving Corporation to conduct and operate

. the business of the Company subsientially as presently conducted and as proposed 1o be
conducted.

51¢ Elfers tp Cpusummsts. Subjest wo the revms and conditions hersin provided,
the parties hereto shall use their respective best efforts w do oF cause be done all such acts and

* things a8 may be necessary, propet or advisabls, consistent with all applivable laws and
regulations, 1o consummate and make effective the wansactons contemplated hereby and o
satisfy or cause to be satisfied all conditions pracedent that are set forth in Article VI as soon as
reasonably pracuicable, provided, however, that neither Parent nor any of itg affiliates shall be
under any obligation to (x) make proposals, eXCCULS OF CAITY Out AFTESIHLNIS OF subrmnit 1w ordery

.providing for the sale or other disposition or holding seperate {through the establishment of' a
trust oy otherwise) of any assets or categories of assets of Parent, any of its affiliates, the
Company or the holding separats of the Company Stock pr mmposing or seeking 1o Impose any
lirnitarion on the ability of Parent or any of s subsidiarizs or affiliates 1o conduci their busingss
or own sueh assets of 1o zcquire, hold or exsreise full rights of ownership of the shares Campany
Stock.

%11 Notice of Prosnective Breach. Each party hereto shall immediately notify the
other partiss in writing upen the cccurrence of any act, event, Ciroumstance or thing that is
reasonably Hkely to cause or result in 2 representation gr wavrsmty hersunder to be untrue at the
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Closing, the failure of 4 closing condition 1 be achicved at the Closing, or any other breach or
violation hereof or default hereunder.

512 Public Announcements. The parties hereto agree that, 1w the meximum extent
feasible, but subject to rhe public disclosure and other legal obligations of Parent and regulatory
obligations 1o which each may be subject, they shal advise and confer prier to the issuance (and

ravide copies 1o the other party prior to issuance) of any public announcement or reports or
statemnents with respect to the Merger; provided, however, that neither the Company nor any of
its affiliates or representatives will issue any report, stalement oF release pertaining to this
Alpresinent or ahy transaction contermnplated hereby, without the prior wiitien consent of te
Parent.

513  Support of Merper by Ufficers and Threotors, Bach party hereto shalf use iis or
his bea: efforts to canse all of its officers and directors to support the Merger aad 10 take all
actions and exeoue all documens reasonably requested by the other parties hereto to carry o

the intent of the parties with respect w the ransactions contemplated hereby.

514 Suppert of Merper by Stockholders. The Stockholders hereby agree to use all
seasonable efforts 1o cause the Company o duly observe and perform its obligations under this
Agreemernt.

515 Mansgement sad Emplevees. Parent shall have the right to discuss and secure
satisfactory assurances from management and certain other existing key employses of the
Company that they will continue to be employed by the Surviving Corporation following the
conswmmation of the Merger.

516 Posoling Acvounting. The Merger is intended to be eligible for pooling-of
_interest treatment for accounting purposes. In connection therewith, so long as the Merger s
nending and prior to the Closing, the Company shall not kaowingly, and shall not cause {15
respective dirsctors, officers and stockholders 1o, 12ke any action that could reasenably be
expected to prevemt the Merger from belng accounted for as & pooling-of-interests, provided that
the Company shall not be responsibls for any sction taken in accordance with the written advice
of Parent that such action does not prechude pooling-of-interest treatment.

AL AR A

Time with an unaudited balance sheet of the Company as of May 28, 1999.

ARTICLE VI

CONDITIONS PRECEDENRT
§1 Conditions to Fach Party's Oblisatlons. The obligations of each party 10
perform this Agreement and 1o effect the Merger are subject to the satisfaction of the following
conditions unless waived {to the sxtent such conditions can be waived) by all parties herety:
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()  Stockholder Approvel Agreement of Merger. This Agatuent and the Merger
shall have baen dufy and validly sppyoved and adopted by the soekholdsrs of te Contpany in
acenrdance with the California Statote and the Compuny's Charter god Bry-hows, and the
Agreement of Mergar shall e been axeciied and delivared by Acguisiton Sul snd the
Company and fled with snd scoxpted by the Secretary of State of the Swuite of Delaware and the

Secretary of State of the State of California.

8 Auproevals All mthorizations, Consents, wecders o spprovals of, or declarations
or flings with or expivdtion #f waitng periads hrupueed by any Grovernmisntal Anthority
necessary fur the consumarion of the transactions sonserplaiad hereby shall have been

obtaingd or made or shall have occurred.

()  LepalAction, Wotemporary restraining order, preliminary injunction or
perynanent injunction or other order preventing the consumumation of the Merger shall have been
issued by any Federal or state court of other Goverpmenta! Authority and romain in effeer.

(&) Legislation. Mo Federal, state, iwcal of foret gn statste. rule or regulation shail
have been enacted which prohibits, restricts or deleys the consummation of (e ransactions
someinplated by this Agreement or any of the conditions to the consummation of such
{ransactions.

{8y Eax Opinions, Parent and Company shall have received written opinions of
Parent’s logal counsel and Company's legal counsel, respectively, to the offect that the Merger
will constinte a reorganization within the manning of Serrion YGR{R) of the Cods, axed such
ppinione shad] st have besn withdrawn. o renderng such opinions, sounsel shadl by eotitled to
rety upen, mrong other dings, reasonalie ssamypdons o5 well ax representations of Faren,
Anquisition Suband Company, and Parent, Avquisiion Sub and Company agres 10 provide
sensoralie and custmnsry TERTesnTAtions somnection with the issuance of such opinions.

6.2 Conditions fn Ohligagions of Paront gl Acguisition Sub, The obligations of
Parent to perform this Agreesment and of Axquisiton Sub -k perfor this Agreement and the
Agreement of Merger are subject to the satistantion of the Tollowing conditions unless waived (10
the extent such conditions can be waived) by Parent and Aagrdsition Bub:

(a)  Reproseotstiony sud Warrantivs ofthe Campany and the Stockbolders The
representations and warranties of the Company, Sronkhodders and Pownders set forth i Beotiong
3.1, 3.2 and 3.3 hereof, respectively, shall be e and Sorreet hvadl masteris! respents {Rxpept for
any represeptation or warranty that by iis tevms is qualified by snateriality, in which case t shall
be true and correst in all respects) as of the dute of this Agrevment, snd as of e Effertive Tiwe
of the Stockholder Action and as of the Closing Tsle as thesph e of aond as of such dates,
respectively, and Parent and Aoquisition Sub shall have peosived z cortifivate signel by the Clief
Executive Oificer of the Company and each Stocldholder and each Founder, respeciively, to that

gffect.
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{b) Performanes af Obligations pf the Comuany sod the Swekholders, The
Company and the Stockholders shall have prrformed in all niaterisl respeats the obligations
required to be performed by Rand them, respentively, wnder this AZMErent prior 1o or a3 of the
Closing Date, and Parent and Acquisition Sulrshail have reseived 8 veriificate signed by the
Chief Executive Officer on behalf of the Company vl bach Sioskhilder and sach Founder,
respectively, 1 that effect.

delivery sl performance of this Agreement, the Agreement of Merger and the Related
Agreements by the Company and the consuramation of the Merger and the other transactions
contemaplated hereby and thereby shall have been duty and validly taken by the Board of
Direceors of the Company, and the Company and the Sreckbolders shiell have full power and
right o effect the Merger on the terms provided herein, -

()  Authorization of Merger. All actions necessary to authorize the execution,

@y Opinden of thy Compruy’s Lonnsdd. Parent snd Asquisiton Sub shall have
received m opiaion duted the Closing Dete of Vemture Law Grovg, counsel to the Company, in
form and substance ressonsbly safisfuntory to Farant aad Asquisition Sub.

() Aeceyanes by Counsst o Parent and dcgojsition Sub. The form and
substance of £l legad matters sonismplaied heseby and of all papers delivered hereunder shall be
reasonably acceptable to the General Counsel of Parent and to Mintz, Levin, Coba, Fems,
Glovsky and Popeo, P.C., sounsel to Parent and Asguisition Sub.

H Anditers’ Opinion. Parent shall have received an opinion from Emst & Young
LLP, Parent's independent public aceountants, and from PricewaterhoussCoopers LLP, the
Comparny's independent acosuntants, each in form and substance satisfactory to Parent, dated the
Closing Date, with respact to the financial accounting treatment of the Merger as g pooling of
interests, '

{gy  Lonsents éxsxi Approvals. Parent and Acquisition Sub shall have received duly
executed copics of all consents and approvals contemplated by this Agresment of the Compsany
Disclosure Schedule, in form and substance satisfactory to Parent and Acquisition Sub.

(k) Government Consents, Authorbrations, e, All consents, authorizations,
orders or approvals of, and filings or registrations with, any Governmental Authority which are
required for o in connection with the execution and delivery by the Company of this Agreement
and the Related Agrasments and the consummation by the Company of the wansactions
contemplated hereby and therely shall have been obtained ot made, '

(&) Related Agresments. Each of the Related Agreements shall be in full foree and
effact as of the Effective Time and become effective in accordance with the respective terms
theraof and the actions required to be taken thereunder by the parties thereto fmrnediately prior o
the Effective Time shall have been taken, and each person or sntity who or which is required or
contemplated by the parties hereto 1o be a party 10 any Related Apresment who or which did not
theretofore enter into such Related Agreement shall exesute and defiver such Related Agresment.
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B Absence of Material Adverse Chanee, There shall have been no changs having
a Company Material Adverss Effect prior to the Closing!

(&} Resignation of Directors, The direciors of the Company imumediately prior to
the Effective Time shall have resigned as directors of the Surviving Corporation effective as of
the Effeciive Time.

{13 Dgsenters. At least 98% of the stockholders of the Company shall have
consemed 16 the Merger and 1o send all of their capital stock 1o the Parent in accordance with the
terms hereof, and none of the holders of the issued and puistanding shares of Company Swek {or
such lesser amount as required in order to acoount for the Mergerasa pooling-of-interests) shall
have exercised, appraisal, disscnter's or similar rights of appraisal under the Califoroia Swnte,

(m) Waiver of Notice, All of the prefemed shareholders of the Company shall have
waived their right to twenty (20) days prior wiitien potice of the wansactions contemplated by
this Agreement,

{n)  Company Stoek Plans. The Compsny shall have taken all corporate and
Ssackholder action to approve and adopt any amendments 1o the Company Stock Plans necessary
in the good faith reasonable judgment of Parent :

{¢)  Shareholder Investment Represcpiation Letter. Bach of the stockbolders of
the Company shail have executed and delivered the Shareholder Investment Representation
Leter addressed to Parent in the form of Exhibit | bereto (the "Shareholder Investment
Representation Letter”).

{p) Employment Offers. Each person idemified on Schedule 6.2(8) atached heesto
{each 3 "Key Employee") shall have sceepied an offer of employment with Parent or the
Surviving Corporation in the form attached hereto as Exhibit J and on ferms reasonably
satisfactory 1o Parent and each such person.

()  Emplovment. Ten(10) employees of the Company {otlrer than the Key
Employees) that have been offered employment by Parent shall have agreed to be employed by
Parent or the Surviving Corporation on reasonable terms offered by Parent. Bubject to Seetion
7.5, such terms shall include but not be limited to the right of such employeas to participate in
benefit programs, plans, arrangements and payroll practices {including vacation entitlement)
offered w emnployees of Parent or eswblished by the Surviving Corporation (the "Parent
Employee Benefit Plans™) in sccordance with the applicable terms of each such plan with (i)
credis for years of service with the Company for purposes of eligibility and vesting {excspt with
respect to vesting of stack options) under sach such Parent Employes Benefit Plan and {ii)
amounts paid by such employees, before and during the calendar year of the Effective Time
 under any group medical plans of the Company taken into aecount and applied (o the deduetible,
copaymant and out-of-pocket limits applicable 1o such smployees under any such group medical
plan.
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{r Compsny Affilinte Pooling Agrsement, Each of the persons or entities listed in
Section 3.1(zg) of the Company Disclosure Schedule shall have executed and delivered a
Company Affiliate Pooling Agreement with Parent,

{s}) Defanlt Under Aevesments. The consummation of the transactions
comsernplated hereby shall not cause the Company 10 be in default under any matenial ageeement
or instrument o which it is a party or by which it or any of its properties ars bound, the result of
which could have 8 Company Material Adverse Effect.

{1 Company Expenses. A irue, correct and complets schedule (the "Scheduls of
Expenses”) of all Company Expenses (as defined in Section 10.1) {exeept, in the case of Venture
Law Oroup, sush schedule shall inclode an sstimate of legal fees and expenges) paid or incurred
by or on behalf of the Company through the Closing Date, accompanied by a certificate signed
by the Chisf Finaneial Officer of the Company ceriifying the accuracy and complateness thereol,
shall have been defiverad by the Company; and the Company shall have furnished evidence
reasonably satisfactory 16 Parent that tha stockholders of the Company have either paid directly
or contributed 1o the Company in eash an amowt equal, in the aggregate, 10 the amount o
Company Expenses, subject to the second proviso, and last semence, of Sectdon 10.1 hereofl

(u)  Waiver of Right 1o Indemuificstion, Each officer and director of the Company
chail have executed and deliverad to the Parent end Acquisition Sub an agreement, in form and
substznce reasonably satisfactory to Parent, pursuant 1o which such officer and director has
agreed that he or she will not make any clain for indemunification against any of the Company or
the Surviving Corporation and their respective subsidiaries by reason of the fact that he or she
was & divector, officer, employee, or agent of any such entity or was serving av the request of any
such entity 28 & pariner, wustes, dizector, officer, smployes, or agent of another exntity {whether
such claim is for judgments, damages, penaltiss, fines, cosls, amounts paid in settloment, losses,
expenses, ov otherwise and whether such clalrn is pursuant 10 any statute, charter document,
bylaw, agresmnent, or otherwise) with respect 1o any action, suit, procesding, cornplaiat, claim or
demand brought by any Indemnified Person or by sny Stockbelder against such officer or
director i connection with this Agreement or the Related Agreements or the transactions
contsmplated hereby or thereby or the representations made herein ot therein.

vy  Ezsreise sf Company
swistanding Company Warrants shall have taken all necessary action w cause the exercise of all
such waerarts in full, and the Company shafl have ceused the issuance of all shares of Company
Common Stock or Series C Praferred Stock, as the case may be, underlying such warrams.

(w)  Closing Bate. The Closing shall ccour gnoor before May 28, 1999,

6.3  Conditions to Obliestions of the Company. The obligations of the Company 1o

perform this Agresment and ths Agreement of Merger are subject to the satisfaction of the
following conditions uniess walved (to the exient such condhions can be waived) by the
Company:
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(a)  Reprasentations and Warranties of Pavent The represenianions and waITantics
of Parent and Acquisition Sub set forth in Section 3.3 haveo shall be true and corzect in all
material respects {sxcept for any representstion or warranty that by its renms is quatified by
mateniality, in which case it shall be true 4nd correct in all respects) as of the dave of this
Agresment, &nd as of the Effective Time of the Stockholder Action and as of the Closing Date as
though made at and a5 of such dates, respoctively, and the Company shall have received a
certificate signed by & Senior Vice President of Parent and the Presidant of Acquisition Sub o
that effect.

) Performasceef Ohlinstions of Parent zng Agqulaition Sub. Parentand
Asquisiion Sub shall have performed n all matenial respects their respective obligations
seguired 1o be performed by them: under this Agreement and the Agreement of Merger priorto or
as of the Closing Date and the Company shall have received a certificate signed by the Senior
Vice President of Parent and President of Acguisition Sub to that effect.

() Related Asresments. Parent shall heve exeoured and delivered the Related
Agreements to which it 15 a party and all other agresments [ whick Parent is to be party pursuant
1o the werms of Section 4.1, '

_ @)  Stock Certifiestes. Parent shall have executed the Exchange Agent Agreement
directing the Exchange Agent to deliver the Merger Sharss in accordance with the terms of
Artiole IL

(2}  Stockbolder Apmraval. This Agreement and the Merger shall have been
approved by the affirmative vote of at least: (i) a majority of thy suwtanding shares of Company
Stack, voting separately, (if) & majority of the owstanding shares of the Serles & Praforred Stock
and Series B Preferred Stoek, voting tagether as s single elasg, () » wiajprity of the outstanding
shares of the Series C Preferred Stock, voting separately, (i) a majority of the outstanding
" shares of the Series T3 Preferred Stock, voting separately, snd (v) 2 majority of the outstanding
chares of Serfes A Preferred Stock, Series B Freferred Stock, Series © Preferred Stock and Series
[ Preferred Stock, voting together 4s a single class. :

ARTICLE VII
ADDITIONAL AGREEMENTS

7.3 Certain Informstion Reguired by the Code. Each hoelder of Company Stock or
Company Options who holds ten percent (10%) or more (by value) of the imeresis in the
Company immediately prior to the Merger, within the meaning of Section 1060(e) of the Cods,
and who, in connection with the Merger, enters into g Man-Competition Agreamment ot other
agreement with the Company or the Surviving Corporation {or is related 1o any person who
enders into any such contract or sgresment, within the meaning of Section 267(0) or Section
TOT(BY Y of the Code) shall funish Parent with any information required pursuant to Section
1060(¢) of the Tode 2t such time and in such manner a8 Parent may request in order to comply
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with Section 1060(e) and any regulations promulgated thereunder. Parent and each such holder
agree to file any reports regquired to be filed with the Internal Revenus Service and applicaisle
state 1 authoriBies congistent with the allocation of congideration provided for in this
Apreement and sgreements entered into 1o connection herewith. and to take no position
inconsistent with such allocation in any tax proceeding.

7.2 Restriction on Tragsier.

(@) . The shares of Pareat Compon Stock to be issued 1o each stockholder of the
Compaiy parniant 1o the Merger and any shares of capital stock or other securities received with
respeet theretn (collentively, the "Restrivted Socwities”) shall not be sold, ransferred, assigned.
pledged, sneumbered or otherwise disposed of {paeh, 8 "Transfer”) except upon the conditions
spreified i this Seeon 7.3, whish conditions & intended to insure comphiance with the
provigiong of the Sevpimey Aot Hach stockholider of the Compuny shall observe and comply
with the Sesunivies A and the ndes and regulasions promulgated by the SEC thereunder a8 now
in effect or hereafter enacted or promuigated, md as from time to time amended. i eapusciion
with sny Transfer of Restricied Securities beneficially owned by the stockholder.

{by  Fuch certiffcare representing Rearivied Sesurities issusd 1o 8 stovkbolder of the
Company and eroh eavtifieste for such seougties fomed t subsequsnt tansfereat of any such
certificate shall hudess otherwise pormitted by the provisions of Sestions T3 and T

hereof) be siamped or otherwise imprinted with 8 legeed in substentislly the following Sk

STHE SECURITIES REPRESENTED BY THIS CERTIFICATE
HAVE BEEN ACOUIRED FOR INVESTMENT AND HAVENOT -
BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933,
AS AMENDED, OR ANY APPLICABLE STATE SECURITIES OR
"BLUE-SKVY"” LAWS. THESE SECURITIES MAY NOT BE BOLB,
TRANSFERRED, ASSIGNED, PLEDBGED, ENCUMEBERED OR
OTHERWISE DISPOSED OF IN THE ABSENCE OF SUCH
REGISTRATION OR AN EXEMPTION THERIFROM,
ADDITIONALLY, THE TRANSFER OF THESE SECURITIES 15
SUSIECT TO THE CONDITIONS SPECIFIED IN SECTION 7.2
OF THE AGRFEMENT AND PLAN OF REORGANIZATION
DATED AS OF MAY 28, 1999 AMONG AMERICA ONLINE, INC,,
ADAMS ACQUISITION SUB, INC,, SPINNER NETWORKS
INCORPORATED AND THE OTHER SIGNATORIES THERETO
OR EXHIBIT A TO A SHAREHOLDER INVESTMENT
REPRESENTATION LETTER BETWEEN AMERICA ONLINE,
INC. AND FORMER STOCKHOLDERS OF SPINNER
NETWORKS INCORFORATED AND NO TRANSFER OF THESE
SECURITIES SHALL BE VALID OR EFFECTIVE UNTIL SUCH
CONDITIONS HAVE BEEN FULFILLED, UPON THE
FULFILLMENT OF CERTAIN OF SUCH CONDITIONS,
AMERICA OMLINE, INC. HAS AGREED TO DELIVER TO THE
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HOLDER HEREOF AN AMERICA ONLINE, INC. CERTIFICATE,
NOT BEARING THIS LEGEND, FOR THE SECURITIES
REPRESENTED HERERBY REGISTERED IN THE NAME OF THE
HOLDER HEREOF, COPIES OF SUCH AGREEMENT MAY BE
OBTAINED AT NO COST BY WRITTEN REQUEST MADE BY
THE HOLDER OF RECORD OF THIS CERTIFICATE TG THE
SECRETARY OF AMERICA ONLINE, INC."

{¢) - Upon approval of the Merger by the sroukhialders of thy Conpany o
conemplated hereby, each stockholder of the Company is deemed 10 dyree {and by exetution
and delivery of this Agreement or the Shareholder Investment Representation Leter (a¢ the case
may be) each stockholder of the Company confirms its or his agreement) that, prior 1 any
Transfer of Restricted Securities to give wrinten notiee 1o Parent of such stockholder's intention
to affect such Transfer and to comply in all other respects with the provisions of this Seevon 7.2,
Tach such notice shall describe the manner and circurnstances of the proposed Transfer and, if
requested by Parent, shall be secompanied by the written opinion, addressed 1o Parex, of counsel
far the holder of such Restricted Secusities, stating that in the opinion of such soungel fwhich
opinion and counsel shall be reasonably satisfactory 1o Parent) such proposed transfer does not
involve 8 transsction requiring registration or quelification of such Restmicted Secwrities under
the Securities Act or the seourities or "blue-sky” laws of any relevant state of the United States.
The halder thereof shall thereupon be entitled to Transfer such Restricted Securities in
aceordance with the terms of the notice delivered by ir to Parent. Each certificate or other
instrument evidencing the securities issued upon the Transfer of any such Reswicted Securities
{and cach certificate or other instrument evidencing any ursteansforred balance of such Resticted
Securities) shall bear the legend set forth ju Section 7.2(b) unless {x} in such opinion of counsel
of Parent regisuation of any future Transfer is not required by the applicalde provisions of the
Securities Act or (v} Parent shall have waived the requirernent of such Jegends. No gtockholder
of the Cornpany shall Tranafee any Restricted Securities until such apinion of counsel has been
given {unless waived by Parent or unless such opirion is not required in accordance with the
provisions of this Section 7.2(c)).

(@)  Notwithstanding the foregoing provisions of this Section 7.2, the restrictions
imposed by this Section 7.2 upon the temsferability of Restricted Securities shall cease and
rerminate when (i) any such shares are sold or otherwise disposed of pursvant to an effective
registration staternent under the Securities Act or as otherwise contemplated by Section 7.2{c)
and, pursuant to Section 7.2{c}, the gecurities so tanslerred are not required to bear the legend st
forth in Section 7.2(b} or (ii) the holder of such Restricted Securities has met the requirements
for Transfor of such Restricted Securities pursuant to subparagraph (k) of Rule 144, Whenever
the restrictions imposed by this Section 7.2 shall serminate, as herein provided, the holder of
Resiricted Securities as 1o which such resiictions have terminated shall be entided to recelve
from Parent, without expense, 3 new certificate not bearing the restrictive legend sot fonth in
Section 7.2(b) and not containing any other reference to the restrictions lmposed by this
Section 7.2.
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{e)  Each siockholder of the Cranpany wchergtands and agrees thet Parent, st IS
discretion, may cause stop wansfer orders w be pleced with s srursfior apent with respect
certificates for Resrricted Ssourities owned by such stockholdey but not as o certficarss for such
sharse of Parent Conenen $tock as 1o which the bgend set forth in paragraph (b} of this Section
7.7 1y no longer regidrad Because oug O mow of the conditions set forth in Seovien 7.2(d) shall
Yave been satinfied, in the event of & propassd wansfer in vielation or breach of this Sectlon 7.2
or that is or may otherwise be unfawiul.

73  Pooling. The Stockhoiders and the Company hereby acknowledge and agree that
they shall not knowingly ke, and ahall ot mavse its or their divectors, officers or shareholders.
if spplicable, to take quy ation Gineliuding, withowt Bmitation, the arceleration of vestng or
exercisability of sy employes stonk options of the Company) that could prevent the Merger
from being ueaed for financial secounting purpases asa “wooling-of-interest” under applicable
cules and repulations, provided that the Stoekholders and the Conpany shall not be responsible
for any sction taken in accordance with the writen advice of Farent, that such action doss nt
preciude pooling-of-interest treatment,

74 Confidentiality. The Company, the Founders and the Stockholders, acknowledge
and recognize that the Subject Business (a3 defined below) has baen conducied or is.curremly
planmed wbe conducted by the Compiny hwaughont the world, and forther acknowledge and
recognize the hghly competitive nat of the industry in which the Subject Business is invelved
and that, acsontingly, i soxslderation of the premises contained herein, the consideradon to be
received herounder snd the drect and indirect tenefits 1o the Company, the Founders and the
Stockholders of the transactions comtemplated hereby, and in considecation of and as an
inducement to Parent and Acquisition Sub to enter into to this Agreement and to consmmnmate the
rransactions conteniplated hereby, from and after the Bffective Time, the Company, the Founders
and the Stockholders shall not {(and shall cause sach of their respective affiliates snd subsidiaries.
and the officers, direciors, employess, equityhalders, advisors and agents of them and their
affitfates and sobaidizdes sol W uscor discione 10 any Perssn, any Confideninl Infotmation o
the terms and conditions of (s Agreement, for dny reason OF purpse whatzowver, nor shall it or
they maks use of say of the Confidenis! Infrrmation for its awn purphises o forthe benefit of
any Person sxcept (i) in order to facilitate the fulfillment of such party’s obligations hereunder,
(if} to Prrent and the Surviving Corporation, (11} ss required by law o Judicial procesy, {iv) as
required 1o fulfill legal and regulatory obligations, Wany ot Oyt sueh perty's priseneys,
secountants, other advisors, officers, employees, direstas snd sepuitvholders, @ applingdle,
provided that such third party agrees 1o be bound by the sonfidentiality provisions hereof. For
purposes of this Agreemens, "Confidental Information” shall mean Intellectual Property Rights
of the Company, the Swrviving Corporation or Parent or its affiliates and all information of a
proprietary nature relating to the Company, the Surviving Corporation or Parent or its affiliates
of the Subject Business (gther than information that is in the public domain 4t the time of receipt
thereof by the Company, the Founders or the Btoekholders or otherwise becomes public other
dian as & result of the hreach by the Company, the Founders or the Stoekholders of its agreement
heraunder or is rightfully received from a third party withous any obligation of confidsntiatity to
Parent or the Company or is independently developed by the Company o he Sharghokise)snd
{he terms and conditions of this Agreement. As nsed harein, the texm Soljeer Business™ shall
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mean {§) the business of the Company or such business as it reasonably relared to the buginess of
the Company o1 is reasonably based on its technology and (i) the busingess of Parent or any of it
afftiisves. ‘

%5  Parent Emploves Benefit Plang. Parent represems and covenants 1o the
Company as follows:

. {a} Individuals who become employed by the Company ot the Surviving Corporation
pursusnt to Seetions §.2(p) and (q) as of the Effective Titae shall be referred to hergin as
"Affected Employees.” Nothing contained herein shall be construed or deemed to limit the
ability of either the Company, the Surviving Corporation or any other entity from terminating the
employment either before or after the Effective Time of any such Affected Employee.

(b} Each Affected Employee will be eligible to pardeipate in each Parent Employee
Berefit Plan purstast 1o the temms of each such Plan or, in the absence of plan terms or
provisions, in accordance with the regulatly established policies or procedures of either the
Parent or the Surviving Corporation.

(6} The Parent will, or will cause the Surviving Corporation to, gecognize the
employment service of each Affected Eraployes with the Company for purposes of dligibility
and vesting (but not benefit acerual) under any Paremt Employee Benefit Plan w the same extent
that such employment service was recognized by the Company prior 1o the Effective Time. Each
Affacted Emplayes's years of service shall be otherwise recoguized for all general employment
purpeses including, without limitation, senjority, vacation, personal time and similar general
employment purposes; provided, that any vacation time offersd by the Parent or Surviving
Corporation in the calendar year of the Effective Time o any Affected Empdoyse shall be offset
by any vacation time used by or paid to an Affected Employee by the Company in the calendar
year of the Effective Time. ‘

() Parent will, or will cause the Surviviag Corporation 1o, (1} walve all limitations as
to praexisting condivions, exclusions and weiting periods and serviee requirements with respect
to participation and caverage requirements spplicable to the Affected Employses under any
group health plan sponsored by the Parent or the Surviving Corporation, except to the extent
such preexisting condition peried, exclusions, service requirements and walting periods had not
been satisfied by any snch Affected Employee zs of the Effective Tirne under a group health plan
sponsored by the Company; and (i) provide each Affected Employes with credit for any
deductible, copayment snd out-of-pocket limits applicable to such employess under any such
group medical plan sponsored by the Company and paid by the Affected Bmployee prior 1o the
Effective Time (85 shown in the Commpany's revords).

) R 3. Parent shall use its commercially
reasomable efforts to file, following the Closing, a registration smtement on Form S-3, as
pravided in the Form of Registration Rights Agreement set forth as Exhibit G hereto, with the
SEC covering the resale of the shares of Parent Common Stoek issusd 1o holders of Company
Stack pursuant 1o the Merger. Any such registration shall be subject to the terms and eondition
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set forth in the Registration Rights Agreement. Parent covenants that with respert to information
contained in the registration statement and supplied by Parent in connsetion therewith, such
information will not contain sny wntrus statement of a material fact or omit W ate any material
fact required 1o be stated therein or necessary in order to make the statements therein not
raisleading, or omit 1o stgte & material fact necessary to make the statements therein, in light of
the circumatances under which they were made, not misleading; provided, however. that the
foregoing covenant of Pacent shell not apply with respect to information contained in the
regisiration statemnent and supplicd in writing for inclusion In the registration staternent by
persons or entities who were shereholders of the Company immediately prior 1o the Effective
Time.

ARTICLE VII
INDEMNIFICATION

8.1 Definitions. As used in this Agreement, the following terms shall have the
following mesnings:

{a) " A ffiliate” as ro any person means any entity, divectly or indirectly, through one
or more intermediaries, conwrolling, contralled by or under comunon conwe! with such person,

() “Event of Indemnificstion” shall mean the following:

{1} the untruth, inaccuracy or bréach of any representation or wacranty
contained in Seotions 3.1, 3.2 or 3.3 of this Agreement, or in the Company Disclosure
Schedule, any Exhibit or Schedule hersto or any cenificats delivered in connection
herewith;

{if} any claim, demand, Hability or obligation arising owt of the use by the
Coropany of Licensed Software in the operation of the Company's business and products
beyond the scope of the jicense {in terms of numbers of seats, users or servers);

(i) the breach of any agreement or covenant of the Company, the
Stockholders or the Founders contained in this Agveement or in the Company Disclosure
Schedule, any Exhibit hereto or any certificate delivered in connestion herewith; or

(ivi  any clsim, demand, Hiability or obligation sustained or suifersd by the
Company, Parent or the Surviving Corporation, or any of them, arising from or in
conmestion with {A) the zetion of the stockholders of the Company required to approve
the transactions contemplated by this Agreement, the Agresment and the Related -
Agreements, or (B) any assertion of impropriety by any stockholder of the Company
against the Company, Parent or the Surviving Corporation, or any of them, with respect
1o any actions or transactions of or involving the Company prior to or at the Effective
Time (including without limitation, the actions and transactions contemnplated by this
Agreement, the Agresment of Merger and the Related Agreemenis),
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(s}  “ludemsified Persons” shell mean and include Paven, Acquisition Sub and the
Surviving Corporation and thelr respestive Affiliatas, successors and assigns, and the respective
officers and directors of each of the foregoing.

(@  indemuifving Persons” shall mean and include each of the stockholders of the
Company and it or his respestive successors, assigns, heirs and legal representaiives and estates,
as the case may be.

(e} "T peses” shall mean any and all losses, demands, actions or causes of action,
suits, proceedings, investigations, arbitrations, claims, shorteges, damages. Habilites (contingsnt
or otherwise), payments, obligadons, expenses (including reasonable artorneys’ and acoountants’
fees), asseasments, Taxes {including interest or penalties therson) sustained, suffered or Incurred
by any Indemuified Person srising from or in connection with any such matter that is the subjec
of indemnification under this Agticle VIIL

8.2 Indemmnification Generallv.

{a)  From and afier the Effective Time, the Indemnifying Persons shall indernnify and
hold harmless the Indemnified Perscons, of any of them, from and against any and all Losses
arising from or in connection with any Event of Indwnnification; the full sonoun of such Losses
{subject to the terms of Section 8.6} shall be paid t» the Inderanified Persans from the Indemnity
Eserow Fund {as defined in the Indemnity Bscrow Agrestan() i acnerdanss with the terms and
provisions of the Indempity Escrow Agreement. For the purpases of determining the vatue of
shares of Parent Common Stock 1o be delivered 1o Inderanified Persons out of the Indemaity
Escrow Fund, each share of Paremt Common Stock shall be valued at the Stipulated Price {as the
same may e adjusted from time 1o time for stosk splits or stock dividends of Paremt), All other
gssels contained in the Indemnity Escrow Fund shall be vatued st thelr falr market value as
determined in accordance with the provisions of the Indemmnity Escrow Agresment.

6y The indsmnification provisions contained in this Article VT chall be the
Indernpified Persong’ sxclusive remedies with respect to Events of Indemmification: provided,
howsver, that nothing contained herein shall in any way lnit, inpair, modity or otherwise affect
the rights of the Indemunified Persons (including rights available under the Securities Act or the
Exchange Act) nor shall there be any limitation of liabiliny of indemnifying Persons in '
cotmection with any of such rights of the Indemnified Persons {A) w bring any claim, demand,
sult or cause of action otherwise available 1o the Indemnified Persons based upon an allegation or
allegations that the Company andfor the Indemnifying Persons, or any of theny, had an intent to
defraud or made & wiltial or intentional misrepresentation or willful omission of s material fact
in connection with this Agreement, the Agreement of Merger or the Related Agresments and the
ransactions contemplated hereby or thereby (¢ach 2 "Fraud Claim") or (B} o enforce any
judgrent of a court of competent jurisdiction which finds or determines that the Compsny and/or
the Indemnifying Persons, or any of them, bad an intent 1o defraud or made 3 willful
misrepresentation or omission of s material fact in connection with this Agresment of the
Agreement of Merger and the ransactions contemplated hereby or thersby.
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(c)  Nothing herein shall limit the liability of the parties hereto for any breach of this
Agreement prior to the Closing.

53  Assertiop of Claims. No claim shall be brought under Section 8.2 hereof unless
the Indemmnified Persons, or any of them, & any time prior to the Survival Date, give the
Syockiiolders’ Commitios () writien notice of the existence of any such claimn, specifying the
nature and basis of such claim and the amourn thereof, to the extent known or () writien notice
pursuant to Section 8.4 of any third party claim, the existence of which moight give rise to such a
claimn but the failure so to provide sush notice 1o the Stockhelders' Comunittes will not relieve the
inderonifying Persons from any lability which they may have t the Indemnified Pervsons under
this Apresment or otherwise (unless and only to the exient that such failure results in the loss or
compromise of any rights or defenses of the Indemnifying Parsons and they were not otherwise
aware of such action of claim), Upon the giving of such written notlee as aforesald, the
Indernnified Persons, or any of them, shall have the right to commence legal procesdings prior or
subsequent to the Survival Dae for the enforcernent of their rights under Sertion 8.2 hereof,

2.4  Notice and Defense of Thivd Party Claims Losses resulting from the assertion
of liability by third parties (sach, a "Third Party Claim") shall be subject to the following texms
and conditions: '

fa}  The Indemniffed Persons shall promptly give wrinen nouce 10 the Stockholders’
Commines of any Third Party Claim thet might give rise to any Logs by the Indempificd
Persons, stating the nature and basis of such Third Party Claim, and the amount thereof 4o the
extent known, Such notice shall be accompanied by coples of all relevant documentation with
respect to such Third Party Claim, including, without lumitation, any summons, complaint or
pther pleading that may have been served, any written demand or any other document or
instrument. Notwithstanding the foregoing, the failurs to provide notice as aforesaid o the
Stockhelders Committee will not relieve the Indemnifying Persons from any liability which they
may have 1o the Indemnified Persons under this Agreement or otherwise (unless and oaly to the
 axtent that such failure divectly results in the loss or compromise of any rights or defenses of the
Indemnifying Person and they were not otherwise aware of such zetion or slam). .

‘ ()  The Inderanified Persons shall defend any Third Parly Claims with egunsel of
their own choosing, and shall act reasonably and in accordance with their good {aith business
judgment in handling such Third Party Claims. The Stockholders' Committee and the
Indemnifving Persous, on the one hand, and the Indemnified Persons, on the other hand, shall
make available 1o cach other and their counsel and acoountants ail bonks and records and
information relating tw sy Third Party Claims, keep each other fully apprised as 10 the detaiis
and progress of all procesdings relating thereto and render 1 each other such aasistance as may

¢ reasonably required 1o ensure the proper and adequate defense of any and ail Third Party
Clatrss. .

8.5  Survival of Representations apd Warranties. Subject to the further provisions
of this Section 8.5 and the last sentence of Section 8.3, the representations and warranties of the
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taks zoy sction on behalf of the Stockholders pursuant to the authority granted to them under this
Section 8.7,

(b)  In the event of the death, physical or mental {ncapacity or resignation of any of the
members of aay of the Stockbolders’ Committee or a vacangy thereon for any other reason. the
holders of 4 rogjority in interest of the Indemnity Escrow Shares shall promptly appoint a further

Lkstinute or substitutes and shall advise Parent thereof. As between the Swckholders’
Cormities and the stockholders of the Company. the members of the Stockholders' Commmities
shatl not be lable for, and shall be indemnified by the Stockholders or provided with insurance
apangt, sny good faith ercor of judgreny on (el port ot any other act done of omitted by them
{n pood il in eonnestivs with there duties a3 msmnbers of such Comumities, except for gross
negligenes or willfil siscanduet. The Stociholdery’ Cosmmites rasy consult with professional
advisore of s olivice. The Staokhiolders' Cormitiee shall not be responsible for the genuineness
or velidity of any document and shall have ne hability for acting in accordance with any written
instructions given to them and belisved by them to be signed by the proper parties. All expenscs
incurred by the nuembers of the Swekholders’ Committes it performing their duties (including

b3

fees and cxponsss of profussional advisors) ans any indemnification to be provided 1o the

Swockholslers' Coranintes shall be joiutly snd severally borve by the Stockholders,
ARTICLE ‘éx
TERMINATION; AMENDMENT, MODBIFICATION AND WAIVER
91  Termination. This Agreement may be terminated, and the Merger sbandoned,

notwithstanding the approval by Parent, Acqpisition Sub and the Company of this Agresment, 8t
any time prior 1o the Effective Time, by

{a)  the mutoal consert of Parent, Acquisition Sub and the Company; of

(b  either Parent or Company, if the conditions et forth in Section 6.1 hereof shall
not have been met by 5:00 pm. (P.D.T.) on May 28, 1999, except if guch conditions have not
been rnet solely as a result of the action or inaction of the party secking 0 ferminate; or

(e} Parent and Acquisiion Sub, if the conditions set forth in Section 6.2 hereof shall
aot have been met, and the Company if the conditions set forth in Section 6.3 hersof shall not
have been met, in either case by 5:00 pan, (P.D.T.) on May 28, 1599, except if such conditions
have not been met solely as a result of the action or inaction of the panty seeking o tenminate; of

{d) either Parent or Company, if such panty shall have determined in its sole
discretion. mxercised in good faith, that the Merger contemplated by this Agreement has become
impracticable by reason of the institution of any litigation, proceeding or investigation o restrain
or prohibit the consummation of the Merger, or which qusstions the validity or legality of the
transactions contemplated by this Agreement.
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{8}  Parcntand Acquisition Sub if any stanme, role, regulation or otber legislaion shall
have been enacted which, in the sole judgment of Parent and Acquisition Sub, exercised
reasonably and in good faith, materially adversely impairs the conduct or operation of the
Company.

Any termination pursuant 1o this Section 9.1 (other than a termination pursuant to Section
8.1(a} hereof) shall be effecred by wrinten novice from the party or parties so erminating o the
other parties hereio,

9.2  Effestof Texmination. Except o5 provided in this Seciion 9.2, in the ¢vent of the
termination of this Agreement pursuant to Section 8.1, this Agreement shall be ofno further
foree or affect, sxcept for Sections 5.1(b), 5.12, this Seetion 9.2 and Article X, each of which
shall survive the termination of this Agresment; provided, however, that the Rability of any party
for any breach by such party of the representations, warreoties, covenants or agreements of such
party set forth in this Agreement occurring priot to the iermination of this Agrecment shall
survive the termination of this Agresment.

9.3  Specific Performanes. The transactions contemplated by this Agreement,

including the Merger, are unique Transactions and any fatlure on the part of the Company and the
Stockholders to complete the ransactions contemplated by this Agreement, including the ,
Merger, on the terms of this Agreement will not be fully compensabie in damages and the breach
or threatened breach of the provigions of this Agreement would cause Parent irreparable harm.
Accordingly, in additon t and not in limitation of any other remedies available 1w Parent for a

reach or threatened breach of s Agreement, Parent will be entitled to specific performance of
this Agreement upon any breach by the Company of the Stockholders, and 1o an injunction
restraining any such party from such breach or threatened breach.

ARTICLE X
MISCELLANEQUS

181 Expensss. As used In this Agreement, “Transaction Costs” shall mean, with
respert to any party, alf actual, out-of-pocket expenses incurred by such party to third parties, in
conmection with this Apreement, the Metger und all other transactions provided for berein and
therein; but shall not in any event include general pverhead; the time spens by employees of such
party intemally: postage, telephone, telecopy, photocopy and delivery expenses; permit and filing
fess; and other non-material expenses that are incidental 1o the ordinary course of business. ‘Each
party hereto shall bear its own fees and expenses in connection with the transactions
eonternplated hereby; provided, howsver, thar in the event the Merger shall be consurnmated, {3}
Parent and Acquisition Sub shall bear all Transacdon Costs of Parent and Acquisition Sub and
() the stockholders of the Company shall bear all Transaction Costs of the Company pro mis
among such stockholders of the Company based on their former relative ownership of Company
Stock, whether or niot such fees and expeonses have been paid by the Company or the
swekholders of the Company on or before the Closing Date and whether o1 not such fees and
expenses are reflected in the Company Diselosure Schedule of the Schedule of Expenses (such
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Transaction Costs of the Company being herein collectively referred o as the "Company
Expenges”). To effect the foregoing payment, Parent shall deduct from the §320.000,000 amount
set forth in Section 2.1{A}, the amownt of sll Conipany Expenses ceriified pursuant to Section
6.2(1), less $100,000 (the “Met Company Expenses”},

0.2  Euntire Agreement. This Agreement (ineluding the Cornpany Disclosurt
Schedule and the Exhibits antached hereto) and the other writings referred 1o herein contain the
entire agreement among the partics hereto with respeer to the transactions ¢ontemnplated hereby
and superseds all prior agreements or undergtandings, wrinen or oral, among the parties with
respect thereto. :

163 Imterpretation. Descriptive headings are for convenience only and shall not
control or affect the theaning or construction of any provision of this Agreement. The words
“include,” “includes” and "including” when used herein shall be desmed in each case o be
followed by the words “without limitation.” The word "herein” and similar references mean,
exeupt where a specific Section or Artisle refersnce is expressly indicated, the entire Agresment
rather than any specific Section or Article. The table of contents and the headings contained in
this Agreemnent are for reference purposss only and shall not affect in any way the meanng or
interprevation of this Agreemsnt.

10.4 Kpowledpe Definition. As used in this Agreement, the term "knowledge” and
like phrases shall mean and includs (3) acwal knowledge and (i) that knowledge which a pradent
business person {(including the officers, dirscrors, and Key Employees) could have obtained in
the managernent of his or her business affairs after making due inquity and exercising due
diligence with respect thereto. In conmection therewith, the knowledge (both actual and
constructive) of any officer, director, or Key Fmployee of the Company shall be imputed to be
the knowledge of the Company.

165 Notices. All notices or other comumunications which are required or permitied
hereonder shall be in writing and sufficient if delivered personally or sent by nationaily-
recognized overnight courter or by registered or certified mail, postge prepaid, return receipt
requesied, or by electronic mail with a copy thereof to be deliversd by mail (a3 aforesaid) within
24 hours of such slectronie mail, or by telecopler, with eonfirmation as provided above addressed
as follows:

{i} if to Parent or Acquisition Sub, to:

America Online, Inc,

22000 AQL Way

Dulles, YA 20186-9323

Telecopier: (703) 263-3004

Atention: Senior Vies President - Corporate Development

with a copy 1o
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Mirzz, Levin, Cobn, Ferris, Glovsky sad Popeo, B.LC.
One Financial Center

Boston, MA 02111

Telecopier (617) 542-2241

E-mail: PSLawrcnce@ivintz.com

Attention: Peter 5. Lawrence, Baquire

giy  if 1o the Company. 10

Spinner Networks Incorporated
375 Alabama Street, Suite 350
San Francisco, CA 94110
Telecopiar: (415) 703-0980
Amention: David Samuel

with a copy to:

Venture Law Group

2800 Ssnd Hill Road

Menlo Park, Ca 94025

Telecopier: {630} 233-8388

E-Mail: stonsfeldu@veniaw.com
jeavenman@@venlaw.com

Anestion: Steven Tonsfeldt and

Jon Gavenman, Bsquire

(iy  if to the Stockholders, 8t their respective addreases set forth on Schedule 1
atached hereto;

ot to such other address as the party to whom notice i to be given mey have furnished to
the nrther party In writing in gccordance herewith, All such notices or communications shall be
deerned to be received (a) in the case of personal dslivery, on the date of such delivery, {y) inthe
case of nationally-recognized overnight courier, on the next business day afier the date when
send, {¢) in the sase of facsimile wansmission ¢t welecopier or slectronic mail, upon eonfirmed
recsipt, and (d) in the cage of matling, om the third business day following the date on which the
piece of mail containing such communication was posted.

10.6 Coupterparts. This Apreement may be executed in any number of eounterparts
by eriginal or facsimile signatore, each such counterpart shall be an original instrument, and all
such counrerparts together shall constitute one and the same agrevment,

107  Goversing Lew. This Agresment shall be governed by and construed in

acoordance with the laws of the Commonweaith of Virginia applicable to contraets made and o
be performed wholly therein.
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168  Benefits of Agresment. All the terms and provisions of this Agreement shall be
binding upon and inure to the benefitof the partes hereto and their respactive successors and
permitied assigns. This Apreement shall not be assignable by any party hereto without the
consent of the other parties heveto; provided, however, that anything vorntained herein to the
contrary notwithstanding, Acguisition Sub may assign and delegate anv or all of its rights and
obligations hereunder (o any other direet or indirect wholly-owned subsidiary of Parent; provided
further, bowever, thar any of the rights granted to and obligadons of Parent under this Agreement
{other than the payment of the Aggregate Consideration) may also be snercised or performed by

any sntity controlled by or under common control with Parent (each, a "ParERl AR
provided that such Parent Affiliate agrees to be bound by all of the applicable provisions hereof
governing such exercise or performance snd that the Company and Stockholders prompily
receive written notice of 2oy such exercise or performance,

18,8 Propouns. Asused herein. all pronouns shall include the masculine, feminine,
neuter, singular and plural thereof whenever the cortext and facts require such consiruction.

18.10 Amendment, Modification snd Walver, This Agreement shall not be alerad or
otherwise amended except pursuant to {a} an ingirument in writing signed by Parent and the
Company, if Article VUL is not affected by such alteration or amendment and (B) an instument
in writing signed by (1) Parent, (if) the Company and (i} sivekhoelders of the Company owning &
mjority (by voting power) of the outstanding shaces of Company Stock held by all stockholders
of the Compagy, if Article VIII is affected thereby: provided, however, that after the approval’
and adoption of this Agreement and the Merger by the stockholders of the Company, no
amendment of this Agreement shall be made which pursuant 1o the California Statute or other
law requires the further approval of the stockholders of the Company; provided further, howsver,
that any party to this Agiesment may waive in wiiting any obligation owed 1o it by any other
party under this Agreement. The waiver by any party hereto of & breach of any provision of this
Agreement shall not operate or be construed 2s 2 walver of any subsequent breach.

18.11 No Third Party Beneficiaries, Nothing express or implied in this Agreement s
intended to confer, nor shall anything herein confer, upon any person other than the pardes and
the respective successors or assigns of the parties, any rights, remedies, obligations or lahillties
whatsosver.

10.32 Copsents. Except as otherwise expressly provided in this Agresment, any
consent or approval of any party requested or permitted hereunder may be given or witkheld in
such party's sole discretion,

10,13 Interpretatios. This Agreement has been negotisted between the partiss and will
not be deemed 10 be drafied by, or the produer of, aoy party. As such, this Agreement will notbe
imterpreted in favor of, or against, any pasty,

18,34 No Joint Venture, No party hereto shall make any warranties or representations,
01 485uUmMe OF orsate any obligations, on the other posty's behalf except a8 may be expressly
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permined hersunder or in writing by such other party. Each party hereto shall be solely
responsible for the actions of all fin sespestive employecs, agents and repregentatives.

[Remainder of this page imentionally left blank]
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IN WITNESS WHEREOY, each of the parties hereto has caused this Agreement and
Plan of Reorganization to be executad on its behalf as of the day and year first zhove written,

AMERICA ONLINE, INC.

& \ v
By | f@w{ M bl
Mame: David M. Colbuen
Title: Senior Vigs President, Business Affairs

ADAMSE ACQUISITION SUB, INC,

By ?:};mf M. ﬁ;vi'{w

Namg: David B. Colburn
Title: Fresident

SPINNER NETWORKS INCORPORATED

By
Mume:
" Title:

[COUNTERPART SIGNATURE PAGES OF
STOCKHOLDERS ARE ATTACHED HERETO]

Signature Page (o Agreement snd Plan of Rearganizstion
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IN WITHESS WHERFOF. vuch of the parties hereto bus Jaused this Agreement und
Plan of Recrganization 1o be execued on its behalf 33 of the dos and vear first above wrinen.

AMERICA ONLINE INC,

B

Name:
Title:

ADBAMS ACQUISITION SUS, INC.

BY
Name:
Tile:

SPIMMER NETWORKS INCORPORATED

P

ABE f,ezwf?"&gr?’“ﬁ::

Tie: CHIG, E3x@ 79 @ fe (B

- [COUNTERPART SIGNATURE PAGES OF
STOCKHOLDERS ARE ATTACHED HERETO!

Sigmatiee Page in Agreement wnd Flan of Rrurgentertion
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