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DOMINION VENTURE FINANCE, LL.C.
DoniiionN CAPITAL MANAGEMENT
1656 M. California Blvd,, #3080
Walnut Creek, CA 94596-4364
Phone: (925) 180-630Y

Fax: (323) 2806337

May 31,2002

SwapDrive, Inc,

1313 F Street, NW

Washingion, DC 20004

Skylesk, Ine,

12348 High Bluff Drive, Suite 200
San Diego, CA 92130

Re: Acquisition of the Assels of SkyDesk, ing. by SwapDrive, Inc.

Ladics and Gentlemen:

The wndersigned, Dominion Ventwre Finance L.L.C. and Dominion Capital Management
{collcetively, with all of their respective affiliates and assigns, “Lender™, has been advised by SkyDesk,
Ine. (“Selfer”) that Seller intends to sell and assign to SwapDrive, Inc. (“Purchaser”), pursuani to that
certain Asset Purchase Agreement, of even date herewith, by and between Seller and Purchaser {(the
“Purchase Agreement™), the Assets identified in the Purchase Agreement {such transaction, the “dssef
Safe™). Lender has beon granted any and all liens and security interests in the Assets pursuant to the loan
and security agreements and related documents idewtified on Exhibit A herelo {collectively, the “Loan
Documents™).  Capitalized terms used but not defined herein had the meanings ascribed thereto in the
Purchase Agreement.

In consideration of the foregoing and for pood and valuable consideration had and received,
Lender irrevocably commits (effective automatically at and upon the closing of the Asset Sale pursuant to
the Purchase Agreement (the “Closing™) and Lender’s veceipt of the payment pursuant o that certain
Tund Transfer Agreement {such payment under the Fund Transfer Agrecment, together with the payment
of an additional $150,000 from Purchaser to Lender to cover certain obligations of Seller or Lender to Are
{defined below), the “Paypment™), of even date herewith, between Lender and Seller {whether indirectly
from Seller or directly from Purchaser, as permitled by the Puuchase Agreement), to release all hiens,
security interests, pledges, assignments and other encumbrances and interests of Lender in all the Assets
being sold to Purchaser pussuant to the Purchase Agreement {the “Released Assets”) at the Closing.

Lender has concurrently with the execution hereof detivered to Latham & Watkins, counsel to
Seller, UCC-3 Termination Statements {the “Fermination Statenents”) exeouted by Lender releasing all
security interests in the Released Assets, with the understanding that Latham & Watkins will not deliver
the Termination Statements fo Purchaser undil the Closing.

Effective antomatically at and upon the Closing: (a) the Termination Statements will be released
by Latham & Watkins to Seller, (b} Purchaser will be entitied to file this leiter with the United States
Patent and Trademark Office (the “PTOP) to obtain the release of any security interests over property of
Selfer on record al the PTO, and (¢} Lender hereby authorizes Purchaser andfor Seller to file the
Termination Statements in order to terminate all UCC-1 Financing Statements naming Seller, as deblor,
and Lender, as secured party,

136339 v/RE
202000
LA _DOCSEITHOIW2006]

PATENT
REEL: 029930 FRAME: 0097




08/03/62 08:18 FAX Hieus

Lender further agees to debiver to Purchaser such other temmination statements, collateral
relenses, assignment releases and other agreements, in form and substance satishactory to Purchaser, as
Purchaser may reasonably require in connection with Lender's ahove-deserived release of {he security
interests, liens, pledges, and assigoments granted in or ox the Released Assets, if any, Lender and Seller

re parties to a side lotter, dated as of May 29, 2002 (the “Side Letter™, with ARC International
Corporation {“Are™), relating 1o the *“Agreement” that is yeforenced in the Side Letier. Lender trrevocably
covenants and agrees in favor of Purchaser that if Lender has received the Payment, then Lender will
indemnify aud hold harmless Purchaser and Purchaser’s affilates, succesgors, OwWners, agents, relafed
companies and sssignces from and against any and all olahms, ¢anses of action, demands or compensation
sought by Arc or pursued by or on behalf of any person of parly claiming by or through Arg; provided,
hionwever, that Lender’s maximums indemmification Hability to Purchaser as set forth above shall not
exceed $150,000 in the aggregats.

Lender hereby consends {in any and all capacities, including, without Himitation, as the senior
sccured creditor of Seller) to and authorizes the excoution, delivery and performance in ofl respects by
Seller and Purchaset of the Purchase Agreement in substentially the form atiached hereto as Exhibit B,
and hereby acknowledges and agrees that the exeoution snd delivery of said Purchase Agreement shall
not be deened by Lender to constifule @ defaurtt event under the Loan Docwments or any sgrestment
selated to the Loan Documents, Lender agrees that it +will not challenge or contest the gxeoution, delivery
or performance of the Purchase Agreement and acknowledges that it is the intent of Seller, Purchaser and
Lender that Purchaser obtain free, wwestricted, and unencumbered fitle to the Assets, and that the
purchase price and consideration being paid by Purchaser for the Assets was negotiated at arms -length
by Seller and Purchaser (in constiltation with Lender), and, in light of (among other things) such
negotiations and the prior efforls by Seller and its agents and representatives to seCUe 2 buyes Tor the
Assets, represents a full and fair price therefor,

Subjest to required disclosure 10 governmental agencies or applicable law and cxeept as otherwise
contemplated by this letler and the Purchase Agresment, Lender agrees 10 maintain the confidentiality of this
fetter and all information and data relating to the Asset Sale. Al all times prior to and after the closing of
fhe Asset Sale pusuant to the Purchase Agresment, Lender shall kesp the lerms of this leller, the
Purchase Agreement, and any related documents strictly confidential, provided however, that 1. endey may
discuss with or disclose such information to ity attormnoys, 2dvisors, and investors, £o long as sach such
person is ethically or contractually Bound to keep such information confidential. At a1l tiies afier the
closing of the Asset Sale pursuant to the Purchase Agreement, Lender shall keep siviotly confidential, and
neither Lender nor any of jts representatives or affiliates shall use or disclose, any non-public document
or oiber information that telates directly or indivectly to the Asset Sale, Purchaser, or any affillate of
Purchaser. Notwithswanding the foregoing, Lender may use or disclose any docwmnent or other
information to comply with any applicable Order ot Legal Requirement.

Neither this letter nor any tenm or provision hereof may be modified, amended, watved,
resoinded, or reveked without the express, prior writien consent of Purchaser, This letter and the terms
and provisions hereof shall survive i Closing; provided, however, thal nolwithsmding anything herein
to the contrary, if the Closing does not oceur prior to June 6, 2002, then this tetter shall expire, This Ietter
shall be binding upon the undersigned and their respective successors, assigns and affiliates and mure to
the benefit of Seller, Parchaser and Seller's and Purchaser’s respective suceessors, assigns and affiliates

Very fruly yours,

DOMINION VENTURE FINANCE, L.L.C.
DOMIION CAPITAL MANAGEMENT L.L.C,

135339 VURE
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EXHIBIT A

LOAN AGREEMENTS
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Exinnit B
PURCIHASE AGREEMENT

{See fhe atiachmeni}
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Exgrunon Cory

ASSET PURCHASE AGREEMENT
between
SWAPDRIVE, INC,,

a Delaware corporation;

and

SHVDESK, INC,,
a Deluware corporation;

Dated as of May 31, 2002
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT, dated as of May 31, 2002 (this “Agrecment™, is
made by and among SWAPDRIVE, INC., a Delaware corporation (the “Prrcfiaser™); and SKYDESK, inNg,,
a Delaware corporation {the “Seffer”). Certain capitalized terms used in this Agreement are defined fn
Anncx A,

RECITALS

The paities wish to provide for the sale of certain assets of the Scller to the Purchaser on the
terms sef forth in this Agroement.

AGREEMENT

For good and valuable consideration, the receipt and sufficiency of which are heieby
acknowledged, thé parties to this Agreement, intending to be fegally bound, agree as follows:

i. SALE OF ASSETS; RELATED TRANSACTIONS.

1.1 Sale of Assefs. At the Closing (as defined in Section 1.3 below) the Seller shall cause to
be soid, assigned, transferred, conveyed and delivered to the Purchaser good and valid title to the Assets
{as defined below), free and clear of any Encumbrances, on the ters and subject to the conditions set
forth i this Agreement. For purposes of this Agreement, “Assess” shall mean: (i) all revenue stream
desiving from the Seller’s existing customer base, (i1} all of Seller’s accounts receivable andd customer
pipeline, including withowt limitation, all sales leads, contacts, and contracts, whether completed or in
process, (iii) the Acquired Proprietary Asscis (as defined in Section 2.6 below), and (v) all of Seller’s
other assets and properly, except certain assets leased from BMC and Cisco, used in or necessary 1o
operatc the Seller’s back-up services business as presently operated {the “Rusiness™). Accordingly, the
Assets shall inchude and only include:

{a)  cortain asscts fisted on Exhibit 1.1 hereto;

(b)  all Acquired Proprictary Assets and goodwill of the Selter {including, without
Timitation, the right to use the names “SkyDesk,” “@Backup,” and “SmariClone™) aud the other trade
names and trademarks used by the Selfer in the Business;

{c} ail rights of the Seller under the Seller Contracts (as defined below);

{d) all Governmental Authorizations {as defined below) held by the Seller that are
necessary for the operation or use of the Assots;

{e} all clims (including, without limitation, claims for past infiingement of
Acquired Proprietary Assets) and causes of action of the Seller apainst other Persons in respect of or
relating to the Assets {regardless of whether or sot such claims and causes of action have been asserted by
the Selier), and all rights of indemnity, warranty vights, rights of contribution, rights to refunds, righis of
reimbursement and other rights of recovery possessed by the Seller (regardless of whether such rights are
currently exercisable);

H ali inventories and Works-in-Progress owned by the Seller related 1o the Assels;
and
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(£) all books, records, files and data (whether in tangible, slectronic or other form) of
the Seller relating to the Assets,

MNotwillistending anything to the cams'asy herein, the Assets shall not include any of cash,
dapf‘mi& or prepayments of the Seller on the Closi sing Date and the Selfer may colleet on such cash,
deposits and prepayments in accordancs with the Seller’s pust collection pri actices, excepl, howsver, that
the Purchaser may keep the deposit associated with cortain card service agreements listed as items TFand 8§
on Exhibit 2.8 attached horeto.

Nmm{ias&a \ding anything to the contrary heroln, the Seller does not goarauiec assignability of the
or Contracts ¢r the Asset listed on Exhibit 2.5 attached hereto (the “Bailey Patent™), however, ihe
or shall use is best efforts to take such actions as reasonably requested by the Purchaser to facilifate
assignment of the Seller Contracts and the Bailey Patent.

Seli
Sel
the

1.2 Purchase Price.

13 Closing
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2. REPRUSENTATIONS AND WARRANTIES OF THE SELLER,
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2.6 Propriefary Assuis.
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2.7 [RESERVED].

2.5 Contracis,

2.9 Lishilities; Aceounts Receivable,

(5
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2,16 [RESERVED]L

2,01 Related Parly Transactions,

2.12  Non-Contravention; Consents.

2,13 Compliapce with Legal Beguirements.
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214 Goevernmenial Anthorizations.

215 Tax Matters.

2,86 Proceadings; Orders,

2.17  Authority; Bindisg MNatuve of Agreements,

4
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2.18 Mo Other Agreements to Bell

2.19  TBrokers.

2280 Full Disclosure.

3. REPRESENTATIONS AND WARRANFIES OF THE PURCHASER,
The Purchaser represents and warrants, to and for the bonefit of the Seller, as follows:

3.1 Due Organization,

N

32 Authorify; Binding Natuve of Agreaments,

4, ADDITIONAL AGREBMENTS.

4.1 Further Actions,

LA_DOUS\E270.8{W2000]

PATENT
REEL: 029930 FRAME: 0109




4.2 Publicity.

4.3 Change Of Name.

4.4 Sales Taxes.

4.5 Bulk Fransfers.

5 MISCELLANEQUS PROVISIONS,

51 Further Assurances.

52  Fees and Expenses.

LA_DOUS\E24070 5[W2000]
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Atlorneys’ Faes.

LR
Lod

5.4 Motices.

5.8 Time of the Essence.

56  Headings,

LA_DOCSE24070 5 W2008
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37 Counterparts.

5.8 Governing Law; Venue; Waiver of Jury Trial.

5.9  Successors and Assigns; Parties in Interest.

i
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5,10 Temedics Cumulative; Specific Performance,

511

5.14

Waiver.

Amendmenis.

Severability,

Entire Agreoment,

Construction,

%
i

LA_TOCS\BI407.8[W2000)

PATENT
REEL: 029930 FRAME: 0113




{Signature Page Follows)
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Mawg 31 02 07:23p SuwapDrive 202 3Jg830628 F.Z

IN WITNESS WIHEREOF, the parties hereto have caused this Asset Porchase Agrecment to be
erecuied and delivered as of the date first written above,

SwarDrivy, INc,

N e

PMarme: TIANWD gfi:vﬁif'@
Title: g

SKYDESK, INC.

By

Name:
Title:

85/31/2082 PRY 19:18 [TEI/RX Mo s2561 Mooz
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TN OWITHESS WHERECE, ngc pasties hureto havo caused this Asset Purchase Agreement 1o be
exceuted and delivered as of the date fivse vritten sbove.

Swarbimve, Inc.

By:
Namea:
Tirle:

SKYDRSK, NG

E}’Z / bd ;/ éfré;/
Name: o7 PR A € PR RV

itha; X R

B y eaesmas,
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ANNEX A

CERTAIN DEFINITIONS
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Exminir 2.3
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ExmpirT 2.8
ASSETS LEASED OR LICENSER TO SELLER

1. 11.S. Patent No. 5,659,614 licensed fo the Seller pursuant (o the Patent License Agreement between
Fairbanks Systems Group, Inc,, predecessor-in-interest to the Seller, and John Edison Bailey i,

o
"
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EXHIT 2.6
SELLER PROPRIETARY ASSETS

LETTERS FATENT

1.8, Patend Issne

No, Date U ovApplibmils) ol
5.704,254 03711798 1 SYSTEM AND METHOD FOR BACKING MPUTER

FILES OVER A WIDE AREA COMPUTER NE?W‘ORK

haventor(sy: Fred W. McClain

6,049,874 04711700 | SYSTEM AMD METHOD FOR BACKING UP COMPUTER
FILIS GVER A WIDE AREA COMPUTER NETWORK

Inventor(sy: McClain, Bolt

6014676 | 011700 | SYSTEM AND METHOD FOR BACKING UP COMPUTER
FILES OVER A WIDE AREA COMPUTER NETWORK

Inventor{s): McClain

6,038,663 0314700 | SYSTEM AND METHOD FOR BACKING UP COMPUTER
FILES OVER A WIDE AREA COMPUTER NETWORK

Inventor(s): Bolt, MeClain

6,263,363 07/17/01 | SYSTEM AND METHOD FOR CREATING AN INTERNET-
ACCESSIBLE WORKING REPLICA OF A HOME COMPUTER
ON A HOST SERVER CONTROLLABLE BY A USER
OPERATING A REMOTE ACCESS CLIENT COMPUTER

Inventor(s}; Rosenblatt

2.6-1
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PATENT APPLICATIONS

FILING SERIAL TFITLE AND INVENTOR(S)
DOCKET NO. DATE Mo, C s TORAPPLICANT(S) o
1083 CAN 06/02/99 1 2,273,920 SYSTEM AND METHOD FOR BACKING Ul
(based on COMPUTER FILES OVER A WIDE AREA
1IS97/22065) COMPUTER NETWORK
Inventor(sy: Fred W. MeClain
1083 BUR Euro no. SYSTEM & METHOD FOR BACKING UP
979497245 COMPUTER FILES OVER A WIDE AREA
{based on UB COMPUTER NETWORK
G7/22/06)
Inventor(s): Fred W. McClain
1083.3PM 11728797 1 5271752 SYSTEM AND METHOD FOR BACKING UP
{based on UB COMPUTER TILES OVER A WIDE AREA
9722065} COMPUTER NETWORK
Inventor(s): Fred W. McClain
1083-1.0P3 G1728/99 | US 09/239,475 | SYSTEM AND METHOD FOR BACKING UP
COMPUTER FILES OVER A WIDE AREA
COMPUTER NETWORK
Inventor(s): Mickelsen, Béii, MeClain
1083.005 0871699 | US 09/374.940 | SYSTEM AND METHOD FOR RESTORING
COMPUTER FILES OVER A WIDE AREA
COMPUTER RETWORK
Tnventor{s): Mickelisen
1083-5.FEP T 03/06/00 | 002007771 SYSTEM AND METHOD FOR RESTORING
COMPUTER FILES OVER A WIDE ARE
COMPUTER NETWORK
inventor(s): Mickelsen
1083.006A G47G3700 | US 09/542,020 | SYSTEM AND METHOD FOR RECEIVING

AND STORING COMPUTER FILES OVER A
WIDE AREA COMPUTER NETWORK

Inventos(sy: Mickelsen, st al.

£A_DDCSRA070.8[W2000]
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FILING SERIAL THELE AND INVENTOR(S) -
DOCKET NG, DATE Ng. . COXAPPLICANTISY vt
1083.000A (CIP of | 04/03/00 | US 09/541,287 | BYSTEM AND METHOD FOR RESTCORING
JOR3.005) COMPUTER FILES OVER A WIDE AREA
COMPUTER NETWORK
Inventor(s): Mickelsen, ef al.
1083.010 0713400 | US 09/615,576 | SYSTEM AND METHOD FOR
COMMUNICATION IN CONTEXT VIA A
COMPUTER NETWORK
Inventor{s): Kochevar, et al.
J083.012 (CIP of | 10/20/00 | US 09/693,363 | SYSTEM AND METHGD FOR

1083.009)

TRANSFERRING COMPUTER FILES OVER
A WIDE AREA COMPUTER NETWORK

Inventor(s): Mickelsen etal.

1083C3 FUR (based on
PCT/US99/05248)

SYSTEM AND METHOD FOR BACKING UP
COMPUTER FILES OVER A WIDE AREA
COMPUTER NETWORK

inventor{s): Mickelsen, Boll, MeChin

1083C3.CAN 03/11/99 1 2,323,522 SYSTEM AND METHOD FOR BACKING UP

COMPUTER FILES OVER A WIDE AREA

COMPUTER NETWORK

Inventor{(s) Mickelsen, Bolt, McClain
1083C2.IPN §3/11/99 | 2000-535980 SYSTEM AND METHOD FOR BACKING UP
{bascd on COMPUTER FILES OVER A WIDE ARE
PCTISS9/05248) COMPUTER NETWORK

Tyventor(sy: Mickelsen, Bolt, McClain
1083.013 12/15/00 | 13S 09/738,043 | SYSTEM  AND  METHOD FOR  E-

COMMERCE VERIFICATION

Inventor{s): McClain

2.6
LA_DUCSWEIA070.5 WA000]
PATENT

REEL: 029930 FRAME: 0134




Any other Proprietary Asset owned by the Seller but not specifically listed above and which relates to any
registered intellectual property, or pending application therefor, listed above in this Bxhibit 2.6, including,
without limitation, all trade secrets, know-how, knowledge, tools, decumentation, and any other
intangible intellectoal property related to or connected with any of such registrations or applications.

2.6-4
LA_DOCS24078.8{W2000]

PATENT
REEL: 029930 FRAME: 0135




ExsiniT 2.8
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