502459095 08/15/2013
PATENT ASSIGNMENT
Electronic Version v1.1
Stylesheet Version v1.1
SUBMISSION TYPE: NEW ASSIGNMENT

NATURE OF CONVEYANCE:

CHANGE OF NAME

CONVEYING PARTY DATA

Name

|| Execution Date |

|SMARTTOUCH, INC

|l07/1012000 |

RECEIVING PARTY DATA

|Name:

|IVERISTAR CORPORATION

|Street Address:

”1209 Orange Street

lcity:

”Wilmington

|State/Country:

| DELAWARE

[Postal Code: 19801

PROPERTY NUMBERS Total: 5

Property Type

Number

Patent Number:

(7970678

Patent Number:

8073756

Patent Number:

8452680

Application Number:

13587708

Application Number:

| 13859850

CORRESPONDENCE DATA

Fax Number:

Phone:

Email:

Correspondent Name:
Address Line 1:
Address Line 2:
Address Line 4:

2142000853

Correspondence will be sent via US Mail when the fax attempl is unsuccessful.
2146515000

theresa.oconnor@haynesboone.com

Haynes and Boone, LLP

2323 Victory Avenue

Suite 700

Dallas, TEXAS 75219

ATTORNEY DOCKET NUMBER:

48731.822

NAME OF SUBMITTER:

Brian Graham

PATENT

502459095

REEL:

031015 FRAME: 0374

o
S
o
o
N
»
o
O




Signature:

/Brian Graham/

Date:

08/15/2013

Total Attachments: 20
source=Smarttouch_to_Veristar#page1.tif
source=Smarttouch_to_Veristar#page?2_tif
source=Smarttouch_to_Veristar#page3.tif
source=Smarttouch_to_Veristar#page4.tif
source=Smarttouch_to_Veristar#page5 tif
source=Smarttouch_to_Veristar#page®b.tif
source=Smarttouch_to_Veristar#page7 tif
source=Smarttouch_to_Veristar#page8.tif
source=Smarttouch_to_Veristar#page9.tif
source=Smarttouch_to_Veristar#page10.tif
source=Smarttouch_to_Veristar#page11.tif
source=Smarttouch_to_Veristar#page12.tif
source=Smarttouch_to_Veristar##page13.tif
source=Smarttouch_to_Veristarfpage14.tif
source=Smarttouch_to_Veristar#page15.tif
source=Smarttouch_to_Veristar#page16.tif
source=Smarttouch_to_Veristartfpage 17 tif
source=Smarttouch_to_Veristar#page18.tif
source=Smarttouch_to_Veristar#page19.tif
source=Smarttouch_to_Veristar#page20.tif

PATENT
REEL: 031015 FRAME: 0375




" s
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I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
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DIVISION OF CORPORATIONS
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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF

SMARTTOUCH, INC,

. The undersigned, Philip 1. Giois, hereby certifies that:
1. Heis the duly elected and scting President and Chief Executive Officer of
SmartTouch, Inc., 3 Delaware corporation.

3 The Cenificate of Incorporaton of this ccrpamﬂen was originally filed with
the Secretary of State of Delaware on March 20, 1997.

3. The Amended and Restaied Certificate of Incorporadon of this corporation

shall be amended and restated 1o read in full as follows:

ARTICLEI

The name of this corporation is VeriStar Corporation (the “Corporation”™). |
ARTICLEXY

The address of the Corporation’s registered office in the Stare of Delaware is 1205
Orange Sureet in the City of Wilmingron, County of New Castle, Delaware. The name of its
registered agent at such address is The Corporarion Trust Company.

ARTICLE I

The purpose of the Carporation is 1 engage in any lawful actor activity for which
gorporalions may be organized undex the Delaware General Corpeoration Law.

ARTICLELV

: ton is authorized 16 issue tWo classes of shares of

A Classe
stock, 1o be designated Common and Preferred, respectively. This Corporation is suthorized 1o
issue TWENTY-FIVE MILLION (25,000,000} shares of Common Stock and FIFTEEN MILLION

k. This Corpora
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Frve HUNDRED THOUSAND {15,500,000) shares of Preferred Stock. The shares of Preferred
Stock may be issued from tme ©0 tme in serics. The par value of Common Stock and
Preferred Stock is $0.0005 per share. FOUR MILLION SEVEN HUNDRED TWENTY SEVEN
THOUSAND NINE HUNDRED TWENTY SEvVEN (4,727,927) shares of Preferred Stock shall be
dc_signated “Series A Preferred Stock” (the “Series A Preferved Stock™). S MiLLion One
HONDRED EIGHTY SEVEN THOUSAND SevEN HUNDRED NINETY (6,187,790} shares of Preferred
Siock shall be designared “Series B Preferred Stock” and Four Ma1ion FIVE HUNDRED
EiGuTY FOUR THOUSAND TwWO HUNDRED EIGHTY THREE (4,584,283) shares of Preferred Stock
chall be designated “Series C Preferred S$tock™ and together with the Series B Preferred
Stock, the “Series B-C Preferred Stock™, The rights, preferences, privileges, and reswictions
gransed 1o and imposed on the Series A Preferred Stock and the Series B-C Preferred Stock are
as set forth below in this Armcle IV. -

{a) The holders of Series A Preferred Stock (the “Series A Preferred
Stockholders™) and the holders of the Series B-C Preferred Stock (the “Series B-C Preferved
Stockholders”) shall be entitled o receive, when and if declared by the Board of Directors,
poneumulative-cash dividends out of any assets of the Corporation af the time legally available
therefor, prior snd in preference 1o the holders of the Cormmen Stock (the “Common
Stockholders™, at the annual rate of 3/10th of One Cent ($0.002) per share on gach
outstanding share of Series A and Series B-C Preferred Stock, in each case s appropriately
adjusted for stock dividends, subdivisions, split-ups, or combinatons and simnilar events as
provided herein. '

.{b) So long as any shares of Series A and Sexies B-C Preferred Steck shall be
outstanding, no dividend, whether in cash or property, shall be paid or declared, nor shall any
other distriburion be made, on any shares of Common Steck, nor shall any shares of Common
Stack of this Corporation be purchased, redeemed or otherwise acquired for value by the
Corporation until &il dividends on the Series A and the Series B-C Preferred Swock shall have
been paid or declared and set aside for payment as set forth in section 1{a) above.

{c) If, after payment to the Series A and the Series B-C Preferred
Srockholders of the full dividend set farth in section 1(g) above during any fiscal year of the
Corporation, any dividend is declared and paid on any share of Common Stock, an additonal
dividend shall be paid 1o the Series A Preferred Stockholders and the Series B-C Preferred
Srockholders of any assets of the Corporation at the tme legally available therefor, inan
amount per share of the applicable series of Preferred Stock as would be paysble on the number
of shares of Common Stock into which cach such share of Preferred Stock could be convered
as of the record date fixed for the determination of the holders of the Common Steck enttied to
receive such dividend, such per share dividend amounts being pan passu as aWOLE the
Common Stockholders, holders of the Series A and the Series B-C Preferred Stockholders.
Such dividends shall be paysble only when and if declared by the Board of Directors and shall
he noncumulatve. ’
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(d) The provisions of secuons 1(2). 1(b) and 1(c) hereof shall not resmict the
Corporation from making (i) any dividend payable in shares of Common Stock, or {ii) any
disributions in connection with the repurchase at or below the purchase price {or such other
price as may be unanimously agreed 1o by the Board of Directors) of shares of Commen Stock
issued 10 or held by officers, directors of employees of, or consultants, advisers and others who
provide services ©, this Corporation or its subsidiaries (“Compensatery Stoek™) upon
termination of such emmployment or seTvices relationship pursuant 1o plans, agreements or
arrangements (whether pow existing or hereafter entered into) providing for the right of said
repurchase between the Corporation and such persons (“Compensatory Stack Repurchase
Rights™) or in exercise of the Corperation’s right of first refusal upon a proposed ransfer of
shares. Each Serics A and Series B-C Preferred Stockholder shall be deemed 10 have
consented, for purposes of Sections 502, 503 and 506 of the California Corporations Code, to
dismibutions made by this Corporation in conmnection with the repurchase of Compensatory

spion. The Series A Preferred Stock and the Series B-C Preferred Stock

{(a) The Serics A Preferred Stockholders and the Sexics B-C Preferred
Srockholders shall have the right 1o one vote for each share of Common Stock into which such
Preferred Stock could then be converted, and with respect to such vote, such holder shall have
full voting rights and powers equal fo the voting rights and powers of the Cormmon
Stockholders, and shall be entitled, notwithstanding any provision hereof, notice of any
stockholders’ mecting in accordance with the bylaws of the Corporation (“Bylaws™), and shall
be entitled 1o voue, ogether with Comman Stockholders, with respect 1o any question wpon
which Common Stockholders have the right 1o vote. Fractional voies shall not, however, be
permitted and any fracrional voting rights available on an as-converied basis (after aggregating
all shares into which shares of Series A Preferred Stock and Sexies B-C Prefemred Stock held by
each stockholder could be converted) shall be rounded 1o the nearest whole number {with one-
haif being rounded upwazd}. '

(b) Notwithstanding section 3(a) above, the Board of Directors will be
elected zs follows: : “

(i) - the Series B Preferred Srockholders shall be entitled, voting 25 a2
separate class, 10 elect one (1) director, provided that the outstanding Series B stock confinues
to represent at Jeast ten peyeent (10%) of the outstanding share capital of the Company on an as
converted filly diluted basis;

(i) the Series C Preferred Srockholders shall be entided, votng as a
separate class, 1o slcst one {1} director, provided thar the outstanding Series C stock continues
1o represent at least ton percemt {10%) of the outstanding share capital of the Company on an 23
converted fully diluted basis; .
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(i} the Series Aand the Common Stockhelders shall be entitled, voting
a3 a separate class, to elect four (4} directors; and

notwithstanding any provisions of the Bylaws to the contrary, the stockholders entitled 1o elect
a partcular director pursuant 10 subparagraphs (i), (i) or (iii) of this section 3(b) shall be
entitled 1o remove such director or 1o fill a vacancy in the seat formerty held by such director,
by a separate class vate of such stockholders and otherwise in accordance with the applicable
provisions of the General Corporation Law of the State of Delaware.

4. NoFrach sharss. No fractional shares shall be isstied upon conversion of
shares of Series A Preferred Stock or Series B-C Preferred Stock. Whether or not fractional
shares would be issuable upon such conversion shall be determined on the basis of the total
pumber of shares of Series & Preferred Stock or Series B-C Preferred Stock the holderis atthe -
rime converting into Commen Stock and the number of shares of Common Stock issuable upon -
such aggregate CORVErsion. If the conversion would result in any fractional share, the
Corporation shall, in hieu of issning any fractional share, pay the holder an smount in cash
equal 1o the fair market value of such fractional share on the date of conversion {as determined
in good faith by the Board of Directars). :

5. os of Record Date. In the event ofany taking by the Corporation of 2
record of the holders of any class of s

ecuriries for the purpose of determining the holders
thereof who are extitled 1o receive any dividend (other than a cash dividend) or other
distribution, aay right to subseribe for, purchase or otherwise acquire gny shares of stock of any
class or any other securities o1 property, orto receive any other right, the Corporation will
dispatch to each Series A Preferred Stock and Series B-C Preferred Stockholder af least ten
{10) days prior 0 the date specified therein, a notice specifying the date on which any such
record is to be taken for the purpose of such dividend, distwiburon or rights, and the amount
and character of such dividend, distribution or right. :

6. {ther ¢
the provisions of this Cestificate 1o be given to the Seres A Preferred Stockholders or Serles B-
C Preferred Stockholders must be in writing and will be decmed given upon personal delivery,
one day after deposit with 2 reputable overnight courier service for overnight delivery or after
wransmmission by facsimile telecopier with confirmation of successful wransmission, or thres
business days afier depositin the United States mail, by registered or ceruified mail postage
prepaid, or upon actual receipt if given by any other method, addressed w each holder of such
record at his address appearing on the hooks of the Corporation.

(el

Nopces. Except as otherwise provided herein, any potices regquired by

. Rights, Prefergnces and Resmricrions of Series A Preferred Sixk

1. Preference on Liquidatien

(2) Preference Prgs For purpeses hereof, the “Qriginal Purchase Price of
the Series A Preferred 3 is $0.81 per share, The “Series A Freference Price”isthe
Original Purchase Price of the Series A Stock (as appropriately adjusted for stock splits, stock

dividends on Series A Preferred Stock, stock combinations and stock reclassifications and the
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k), phus ali declared and unpaid dividends with respect therero, calculated ot the time of &
dismibution made in accordance with section D.1(b) below.

dissolution or winding up of this Corporation, whether voluntary or involuntary, the holders of
the ourstanding shares of Sexies A Preferred Stock shall be entitled w0 be paid out of the asseis
of this Corporation available for disribution 1o its stockholders, whether from capital, surplus
or eamings, pari passu with any such payment made 1o holders of the Series B-C Preferred
Stock, before any payment is made in respect of the outstanding shares of Common Siock, the
Series A Preference Price. After diswibution of the Series A Preference Price to the holders of

the oursianding shares of Series A Preferred Swock, the holders of the outstanding shares of

Commion Stock shall be entitled 16 an amount per share equal 1o the Series A Preference Price
paid to the holders of the outstanding shares of Series A Preferred Stock. Thereafier, any
remaining assets of this Corporation shall be distributed pro rata among the holders of the
sutstanding shares of Common Stock and Series A Preferred Stock based on the number of
shares of Common Stack into which outstanding shares of Series A Preferved Stock are
converdble pursuant o this Certificate of Incorporation as of the dawe of disuibution.

{¢} Parial Pavment. If, upon any liquidation, dissolution or winding up of
this Corporation, whether voluntary of involuntary, the assets of this Corporation available for
disrribution 1o its stockholders shall be insufficient w pay the full Series A Preference Price
required to be paid o the holders of the outstanding shares of Series A Preferred Stock plus the
full Series B Preference Price and full Series C Preference Price required to be paid w the
holders of the outstanding shares of Serics B Preferred Stock and Series C Preferred Stock,
respectively, then all of the asseis of this Corporation legally available for disuiburion o the
holders of equity securities shall be distibuted ramhly among the Series A Prefored
Srockholders pari passu with the Series B-C Preferred Stockholders in proportion to the full
smounis 1o which they would otherwise be yespectively entitled. If liquidation preferences
below the full Preference Price are to be paid, the holders of the sutstanding shares of each
Series of Preferred Stock shall each be paid the same liguidation preference smount per share
2s is paid 1o every other holder of that Series. '

{d) Cenain Transsctions. The sale, rransfer or other conveyance of sl or
substantially all of the assets of this Corporation, or the sale, transfer or other conveyance of 8
majority of the outstanding voring securitics of this Corporation {on a fully diluted bases) in
sny ansaction of related series of wanssctions whether by merger oF consolidaton of
otherwise, shall not be deemed o bea liguidation, dissoluton of winding up of the
Corporation, as those terms are ussd in this Section of this Certificate of Incorporation, unless
so elected 1o be reated as such by a majority of the Corporation’s Board of Dirsctors.

(=) ent 10 Certain Distribwions. Each holder of curstending shares of
Series A Prefersed Siock, by virme of its acceprance of 2 stock cenificate evidencing such
shares, be treated as having consented to distributions made by this Corporation for the
repurchase of shares of Common Stock from dirscrors or employees of, or consultants or
advisers 1o, this Corporation upon the erminstion of exmployment by, or service 1o, diis
Corporation or any subsidiaty of this Corporation or otherwise, if such repurchase is made in
sccordance with an agreement suthorizing the right of said repurchase.
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- () Liguidation Adjustment. Notwithstanding anything to the contrary in this
Cemificate of Incorporation, each Preference Price shall be adjusted downwards upon the
receipt by the holder of Preferred S1ock of any non-cash dividends or dismibutions comprised
solely of swek of any of this Corporation’s subsidiaries {other than diswibutions of this
Corporation’s capital stock). Such adjustment shall be made by subtracting fom the
Preference Price the per share amouat of the “cash value” of any such non-cash dividends or
disuributions made on the respective serics of Preferred Stock at any time since the issuznce of
such series. The “cash value” shsll be determined in good faith by this Corporation’s Board of
Directors in its sole discretion, oz, if the distribugion is a stock dividend (other than this
Corporation’s capital stock) whereby within one hundred and cighty (180) days afier such
dismibution and prier 1o a “liquidating™ event such company’s stock is publicly wraded, then the
initial public offering price of such company’s siock shall be the “cash value™ whether or not
the distibuted stock is fiself maded. ~

2. Counversion. The holders of the auﬁsta;zding chares of Series A Preferred Stock
chall have the conversion rights set forth below (the "Conversion Rights™).

(2) Rightio Conver. Upon (i) the closing of & firm upnderwriten public
offering pursuant 1o an effective regiswation statement under the Securities Act of 1933, as
amended, covering the offering and sale of shares of Common Stock for the account of the
Corporation {other than & registration statement effected solely to implement an employee
benefit plan, a transaction in which Rule 145 of the Securities and Exchange Commission is
applicable or any other form or type of registration in which the shares of Commeon Stock
issuable upon conversion of the shares of Series A Preferred Stock cannot be included pursuant
1o the Securities and Exchange Comnission rules or practices) resulung io aggregale proceeds
10 the Corporation (before the payment of underwriting discounts and commissions and the
expense of the offering) in excess of Ten Million Dollars {$10,000,000); or () 8 mexger oF
consolidation with er into another COTpOration of a sale of all or substantally all of the
Corporation’s propesties and assets in which the aggregate gross cash proceeds received by the
Corporation is af least Ten Million Dollars ($10,000,000) in cash or marketable securites, then
the Board of Directors shall take all actions appropriate 1o convert ¢ach share of Series A
Preferred Stock into Common Stock.

{b) Upon the occurrence of an event specified above, the sutstanding shares
of Series A Preferred Stock shall be converted into shares of Cormunon Stock, whegher or not
the cerrificates representing such shares are surrendered 1o the Corporation ox irs ransfer agent;
provided, however, that the Corporation shall not be obligated w issue certificates evidencing
the shares of Common Stock issusble upon such conversion unless the cerdficates evidencing
such shares are cither delivered 1o the Corparation or its wansfer agent as provided below or the
halder notifies the Corporation or its wansfer agent that such certificates have heen lost, swolen
or destroyed and execures an agreemont satisfactory w the Corporation indemnifying the
Corporation from any loss incurred by it in connection with ¢he issuance of such cernficate.

" Upon the oceurrence of such conversion of the outstanding shares of Series A Preferred Stock,
the holders of the curstanding shares of Series A Preferred Stock shall surrender the certificates
representing such shares al the office of the Corporation or 10 any transfer agent for the shares
of Series A Preferred Stock or Commen Stock. Thereupon, there shall be issued and delivered
prompily e such holder, at such office and in 1S name as shown on such surrendered certificate

6
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or cerrificares, a cenificate or cerificates for the number of shares of Common Stock into
which the surzendered shares of Series A Preferved Stock of such holder were convertble on
the date on which such conversion ocsurred, and the Corporation shall promptly pay in cash all
declared but unpaid dividends on the shares of Series A Preferred Swock so converted.

(c) Prics. Each share of Series A Preferred Stock, when converted, shall be
converted into the number of shares of Common Stock that is equal 1o the guotient obisined by
dividing (A) Eighty-One Cents (50.81) for cach share of Series A Preferred Stock, by (B) the
Series A conversion Price, immediarely prior 1o the time of such conversion. The price at
which shares of Common Stock shall be deliverable upon conversion of shares of Series A
Preferred Stock shall be Eighty-One Cenis (50.81) {ss adjusted froma time to tme as herein
provided, the “Series A Conversion Price”).

dy Mechanies of Conversion. At the ocowrrence of one of the events
specified under Section 2(a) above, the Boszd of Directors shall, if necessary, take such action
1o ensure that the Certificate of Incorporation is smended 10 increase the number of authorized
shares of Common Stock, which may include the convecation of 3 general meeting of
stockholders. The Board of Directors shall thereafter adopt resolutions o effectuate the
conversion of Series A Preferred Stock into Commen Stock az the Series A Conversion Price,
as adjusted from time o tme. Thereafter, the holders of shares of Series A Preferred Stock
shall have theright 1o receive new share certificates representing shares of Commen Swck in
accordance with the procedures as deseribed under Section 2(b) abave.

-t for Stock Snlits and £s

, , ~ambinaions. If this Corporation at any
time or fom ume 1o tdme afler August 1, 1597, effects a division of the outstanding shares of
Cormmeon Stock, then the Sexies A Conversion Price shall be proportionately decreased and,
conversely, if this Corporation 8t any wme, o7 from tirne to trme, after August 1, 1997,
combines the outstanding shares of Commen Stock, then the Series A Conversion Price shall
be proportionately increased. Any sdjustment under this Secton shall be effective on the close
of business on the date such divisien or combination becomes effective.

any time or from time 1o Hme after August 1, 1997, fixes a record date for the determination of
holders of shares of Common Stock entitled to receive a dividend or other distibution in the
formn of securities of this Corporation other than shares of Commeon Stock or rights ov cpuons
for the purchase of, or securities convertible inte, Common Stock, then in each such event
provision shall be made so that the holders of outstanding shares of Series A Preferred Stock
shall receive upon conversion thereof, in addition to the number of shares of Common Stock
receivable thereupon, the amount of securities of this Corporation which they would have
received had their respective shares of Serics A Preferred Stock been converted inw shares of
Common Stock on the date one day before such event and had such holders thereafter, from the
date of such event o and including the acrus! date of conversion of their shares, retained such
securities, subject to all other adjustments called for during such period under this Section with
respect 1o the rights of the tolders of the cutstanding shares of Series A Preferred Stock.

dends and Distributons. If this Corporation at

fos @
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fime or from time to tme after August 1, 1597, the number of shares of Common Stock
jssuable upen conversion of the chares of Series A Preferred Stock, is changed into the same or
a different number of shares of any other class or classes of Siock or other securities, whether
by recapitalization, reclassification or otherwise (other than 2 recapitalization, division or
combination of shares or a stock dividend, or 8 reorganization, merger, consobidation or sale of
assers provided for elsewhere in this Section, then in any such event each holder of cutstanding
chares of Series A Preferred Stock shall have the right thereafier 1o convert such shares of
Serics A Preferred Stock into the same kind and amount of Stock and other securities
seceivable upon such recapitalization, reclassification or other change, 2s the maximun number
of shares of Corumon Stock into which such shares of Serics A Preferred Stock, could have
been converted immediately prior to such recapitalization, reclassification or change, all subject
10 further adjustment as provided hersin.

o3 P WA

) zgrions, Mergers. L.On ns or Sates of Assers. Ifatany
e or from time to tire August 1,1957, there {s e capital reorganization of the Common
Stock (other than a recapitalization, division, combination, reclassification or exchange of
shares provided for elsewhers in this Section or 2 mMeTger of tconsolidation of this Corporation
+11o or with another corporation or sale of all or substantially all of this Corporation’s
properties and assets o Y other person), then, as patt of such capital reorganization, METEET,
consolidation or sale, provision shall be made so that the holders of outstanding shaves of Series
A Preferred Stock shall thexcafter receive upon conversion shereof the number of shares of -
Srock or other securities of property of this Corporation, or of the successor corporamion
resulting from such merger or consolidarion or sale, to which a holder of the number of shares
of Common Stock into which their shares of Serizs A Preferred Stock were convertble would
have been entitled on such capiral reorganization, mergen consolidarion or sale. In any such
case, appropriate adjustment shall be made in the application of the provisions of this Section
with respect 1o the rights of the holders of the ourstanding sbares of Series A Preferred Stock
after such capital reorganization, merger, consolidation, or sale. The provisions of this Section
{including adjustment of the Series A Conversion Price and the munber of shares inio which
the ourstanding shares of Series A Preferred Stock may be converted) shall be applicable after
that event and be as nearly equivalent to such Conversion Price and number of shares as may

be pracricable.

{a} Prefersn .« Page. For purposes h&f&ﬁi the Gngmai Purchase Price of f}lﬁ
Series B Preferred Stock is $1.73 pex share and the Original Purchase Price of the Serics C
Preferred Stock is the price per share paid by the inital purchasers of such Series C Preferred
Srock in the initial offering thereof, The “Serles B Preference Price™ is the Original Purchase
Price of the Series B Preferred Stock (as sppropriatcly adjusted for stock splits, stock dividends
on Series B Preferred Stock, stock combinations and swek reclassificarions and the like). plus
all declared and unpaid dividends with respect thereto, caleulated at the tme of a disgibution
made in sccordance with section D.1(h) below. The “Series C Preference Price” is the
Original Purchase Price of the Series C Preferved Stock (as appropriasely adjusted for stock

g
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splits, stock dividends on Series C Preferred Stock, stock combinations and stock
reclassificadions and the like), plus all declared end unpaid dividends with respect thereto,
calculated at the time of a disibution made in accordance with secdon D.1() below.

Dhisimb R OIE

hurion Upon Liguidation. In the event of the liguidation,
dissolution or winding up of the Corporation, either voluntary or involuntary, the Series B-C
Preferred Stockholders will be entitled o receive out of the funds snd other assets of the
Corporation legally available for distriburion to stockholders, for each share of the Series B-C
Preferred Stock then held by them, pari passu wiih the holders of the Series A Preferred Stwock,
pricr and in preference to any diswibution to the Common Stockholders (i) in the case of the
Series B Preferred Stockholders, the Series B Preference Price and (i) in the case of the

Series C Preferred Stockholders, the Series C Preference Price.

{c) Partial Paymens. Ifupon the Hquidarion, dissolution or winding up of the
Corporation, either volunrary or involuntary, the funds and other assets of the Corporadon
legally available for disrribution among the Series A Preferred Srockholders and the Series B-C
Preferred Stockholders are insufficient 10 permit the payment to such Stockholders of the full
Series A Preference Price, Sexies B Preference Price and Serics C Preference Price,
respectively, then the entire funds and other assets of the Corporation legally available for
distribution will be distributed in accordance with section D.1(b) above.

{d) A liquidation, dissoluton or winding up for the purposes of this Section
D.1 includes a sale of all or substantially all of the assets of the Corporation and 3 merger,
consolidsrion or reorganization of the Corporation with or into any other corporation or.other
exmity where the stockholders of the Corporation immediately prior 1 such event do pot retain
more than fifty percent (50%) veting {nierest in the successor corporation or entity
{collectively, an “Asset Sale or Merger™), provided, however, that an Asset Sale or Merger
shali notbe deemed tobe a liguidation if a majority of the holders of the Series B Preferred
Swekanda majority of the holders of e Series C Preferred Stock, each such series voling as a
separale class, voie 10 waive this provision. ‘

Rights. The Series B-C Preferred Stockholders shall have
s {the “Conversion Rights"): :

,nal Conversion. Bach of the Series B Preferred Stockholders and
the Series C Preferred Stockholders may, at any time, and from time 1o time, convert any oI all
of such Stockholder’s shaves of Series B-C Preferred Stwock mio fully-paid and non-assessable
shares of Common Stock st the conversion ratio set forth in section 2(c) below, as adjusted
from Time to time in accordance with the provisions of this section 2.

(b} Aniomatic Conversion. Each share of Series B-C Preferred Stock shall
automatcally be converied into shares of Common Stock imroediately upon the closing of the
Corporation’s sale of i3 Commen Stock in sn underwriten fom commitment public offering
registered under the Securinies Act of 1933, as smended (ather than a registration on Form S-§,
Form S-4 or comparable forms}), which results in aggregate cash procoeds (net of enderwriter
commissions and offering expenses) 1o the Corporation of pot less than $20,000,000 and which
has a public offering price of notless than three (3) times the Original Purchase Price of the
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Series C Preferred Stock per share {as appropriately adjusted for stock splits, stock dividends
on the Series C Preferred Stock, stock combinations and stock reclassifications and the like).
Each share of Series B Preferred Stock shall autematically be converted into shares of Commen
Stock immediately upon the vote or written conseat of the holders of fifty-one percent (51%) of
the outstanding shares of Series B Preferred Stock, voting as a single class. Each share of
Series C Preferred Stock shall automarically be converted into shares of Common Stock
immediately upon the vete or written consent of the holders of fifty-one percent {$1%) of the
outstanding shares of Series C Preferred Stack, voting as & single class.

©) Ca

, {i}y Upon conversion, each share of Series B-C Preferred Swock shall be
converted into the number of shares of Common Stock that results from dividing the Original
Purchase Price for that series of Preferred Stock by its Conversion Price in effect a1 the ime of
conversion. :

(i) The inidal Conversion Price for cach series of the Series B-C
Preferred Stock will be the Original Purchase Price for such series, so that prior to any
adjustment from time to time undex certain instances as heveinafter provided, each share of
Series B-C Preferred Stock shall be convertible into one share of Common Stack.

' @iy Inthe case of oprional conversion, before any holder of Series B-C
Preferred Stock shall be entitled to convert the same invo Comumon Stock, such holder shall
‘surrender the certificates or certificates therefor (or an affidavit certifying that such certificates
has been mutilated or apparenily lost, destroyed or stolen along with an appropriatc indemnity),
duly endorsed, t the office of the Corporation or any wansfer agent for such Series B-C
Preferred Stock and shall give written notice 10 the Corporation at such office that it elects to
convert the samne. The Corporation shall, as soon 8s practicable thereafter, issue and deliverto
such holder, or o its nominee or nominess, certificates for the pumber of full shares of
Cémmon Stock 1o which it shall be entided, wgether with cash in lieu of any fraction of a share
gs hereinafter provided, and, if less than all of the shares represented by such certificatss are

converted, a certificate representing the shares of Series B-C Preferred Stock not converted.
Such conversion shall be deemed o have been made as of the date of such surrender of the
certificate for the stock 1o be converted, and the person of PErsons gntitled to receive the
Cormon Swek deliverable upon such conversion shall be weated for all purposes as the record
folder or holders of such Common Stock oa such dare. Ifthe conversion is in connection with
an offer of securities registered pursuant to the Securities Act of 1933, as amended, the
conversion may, at the option of any holder tendering shares of Sexies B-C Preferred Stock for
conversion, be conditioned upon the closing of the sale of securities pursuanr to such offering,
in which event the person(s) entitied to receive the Common Siock deliverable upon sach
conversion of the Sexies B-C Preferred Srock shall not be deemed 1o have converied such
Series B-C Preferred Stock until effective with the closing of such sale of securites.

(iv) Inthe case of awtomatic conversion, on and after the related
conversion event, notwithstanding that sny certificate for such shares of Series B-C Preferyed
Stock subject 1o such conversion shall not have been surrendered for conversion, the shares of
Series B-C Preferred Stock evidenced thereby shall be deemed to be no longex outstanding, and

- 10
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all rights with respect theretd shall forthwith cease and tenminate, eXcepl only the rights of the
holder (A) 1o receive the shares of Common Stock t@ which such bolder shall be entitled upon
conversion thereof and 1o be deemed for all purposes as the record holder of such Common
Stock as of the automatic conversion date, and (B) to receive the amount of cash paysble in
respect of any fracdonal share of Commen Stock to which such holder shall be entitled.

(@) Adjusuments o Con

fime to tme shall be subjeci o a jusomeny in certain ¢ases as follows:
for Subdivisions or Comm

O Adjusiment for Subdivisions O LB binaticns of Lommon
In the gvent the Corporation af any time of from time to fme after the effective date o
iniral sale of Sexies B Preferred Stock (the “Origlaal Issue Dae”) effecs a stock split, stock
dividend, reclassificadon, subdivision or combinarion of its outstanding Common Stock intoa
greater or lesser number of shares without a proportionatz and corresponding subdivision ar
combination of its outstanding Series R-C Preferred Stock, then the existng Conversion Price |
for the Series B Preferred Stock and for the Series € Preferred Stock, o5 the case may be, will '
be decreased or increased propornionately. ‘

ons.of (g

Adinstuent for Subdi isions or Coming

(i) Aiustnent for aubdiy or .ol ; Irsd SIOCK

In; the evens the Corporation &t & time ot from time to tme afle sue Date
cffects a stock split, stock dividend, reclassification, subdivision or combination of its
cutstanding Preferred Stock into a greater of lesser pumber of shares without a proportionate
and cormresponding subdivision or combination of its cutstanding Commen Stwock, then the
existing Conversion Price for the Series B Preferred Stock and for the Series O Preferred Stock,
as the case may be, will be decreased or increased proportonately.

v

o it S o5 2 2., ‘ RN '

(i il ends. fa monen Steck
,,,,,, givalents. Inthe event the ration at any time or from time after the Original
ssue Daie makes or iSsucs, oF fixes a vecord date for the determination of holders of Common
Srock {but not holders of Series B-C Preferred Stock) entitled 1o reccive a dividend or other
disrriburion payable in additional shares of Common Stack of other securities or rights,
including options and warrants, convertble into, exchangeable for or entitling the holder
thereof to acquire or receive additional shares of Common Stock (hereinafter reforred to as
“Common Stock Equivalents”™) without payment of any consideration for such Conunon
Stock Equivaleats or the sdditional shares of Common Stock, for the purpose of protecting the
Serics B-C Preferred Stockholders from any dilurion in conmection therewith, then and in each
such event the maximum gumber of shares (as set forth in the instrument relating thereto, the
derermination of such maximum being without regard to any provisions contained therein for a
subsequent adjustment of such number) of Common Stock issuable in payment of such
dividend or diswibution or upon conversion or exercise of such Common Swock Equivalents
will be deemed 10 be issued and outstanding as of the tme of such issuance of, in the event
such a record date has been fixed, as of the close of business on such record date. In each such
event, the then existing Conversion Price for the Serics B Preferred Stock and for the Series C
Preferred Stock, as the case may be, will be decreased a8 of the time of such issuance of, in the
event such a record date has been fixed, as of the close of business on such record date, by

X ¥ ALE

' il
WD 070700/ -1303604/844570v10

PATENT
REEL: 031015 FRAME: 0387



PV T IR IR S § RS Pessrtw s

Caimr % VViws e

¥ i

o8t R T

multiplying the Conversion Price for the Series B Preferred Stock or for the Series C Preferred
Stack, as the case may be, in each case by 2 fraction:

(A) the numerator of which will be the total number of
shares of Common Stock and Common Stock Bquivalents issued and
outstanding immediately prior to the tme of such issuance or the close of
business on such record date; and

(B) the denominator of which will be the w1l number
of shares of Commeon Stack and Common Stock Bquivalents issued and
outstanding immediately prior 1o the time of such issuance or the close of
usiness on such record date plus the pumber of shares of Common Stock
issuable in payment of such dividend ar distribuzion or upon conversion of
exercise of such Common Stack Equivalents; provided, however, if such record
date has been fixed and such dividend is not fully paid or if such diswibution is
not fully made on the date fixed and such dividend is not fully paid or if such
distribution is not fully made on the date fixed therefor, the Conversion Price for
the Series B Preferred Stock and for the Series C Preferred Swck each will be
recomputed accordingly as of the close of business on such record date and
thereafier the Conversion Price for the Series B Preferred Stock and for the
Series C Preforred Stock each will be adjusted pursuant to this section 2(d} as of
the time of actual payment of such dividends or distribution.

(iv} Adiustments for Recapil £31] _etc. 1fat any time or from tme
10 fime there shall be a recapitalization, TeoIg tion or reclassification of the Commeon Stock
{other than a subdivision, combination or merger or a sale of assets mensaction provided for
elsewhere in this section 2(d)) or payment of 8 dividend or diswribution {other than a cash
dividend, or dividends and distributions as 10 which subparsgraph (i} of this section 2(d}
applies}, provision shall be rmade so that the Series B-C Preferred Stockholders shall thereafler
he entitled 1o receive upon conversion of such Series B-C Preferred Stock the number of shares
of stock or other securities or property of the Corporation or otherwise, to which it would have
received had it converted its shares of Series B Preferred Stack or Series C Preferred Stock, a5
the case may be, into Commeon Stock immediatcly prior to such recapitalizadon,
reorganization, reclassification, dividend or disuibution. Inany such case, appropriate
adjustment shall be made in the application of the provisions of this section 2{d) with respectio
the rights of the Seres B-C Preferred Swckholders after the recapitalization, reorganization of
reclassification to the end that the provisions of this section 2(d) (including adjustment of the
Conversion Price then in effect and the number of shares purchasable upon conversion of
shares of Series B-C Preferved Stock) shall be applicable after that eveni as nearly equivalent as
may be practicable. ‘

(A}  Ifar any time after the Original Issue Date, the
Corporation issuss or sells any Additional Shares (a5 defined below) without
consideration or for a consideration per sharc less than the Conversion Price for
the Series B Preferred Stock or the Series C Preferred Stock, respectively m

- 42
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each such case as in effect on the date of and fmmediately prior 10 such issue,
then and in each such case, the Conversion Price for the applicable series of
Preferred Steck will be reduced to an amount {calculated 1o the nearsst texth of a
cent) determined by muliplying such applicable Conversion Price by a fraction:

{1 the numerator of which will be the number
of shares of Common Steck and Common Stock Equivalents outstanding
immediately prior 1o such issue plus the pumber of shares of Common
Stock which the aggregate consideration reccived by the Corporarion for
such issue would purchase at such applicable Conversion Price, and

(2}  the denominator of which will be the
number of shares of Common Stock and Commaon Stock Equivalents
cutstanding immedistely after the Additional Shares proposed o be
{ssued or sold are issued or sold; provided thar such fraction will inno

event be greater than one {1} :

For purposes of this subsection (2)(d)(v), the shares of Comnon Stock issuable
upon conversion of Series B-C Preferred Stock {and other shares of convertible
preferred stock) will be included in both the numerator and denominator
described sbove based on the number of shares of Common Stock issuablein
exchange therefor without giving effect 10 s subsection 2{d){v} {and
comparable adjustments applicable 1o othex shares of converdble preferred
stock). ‘ )

(B)  For the purposes of any adjustment of 8
Conversion Price pursuant to this subsection 2(d)(v), the following provisions
shalf be applicable:

) In the case of the issuance of Additonal
Shares for cash, the consideration shall be deemed 10 be the amount of
cash paid therefor without deducting any underwriting or similar
discounts, commissions or other compensation paid, allowed or incurred
by the Corporation in connecnon with the issuance and sale thereol

{2} In the case of the issuance of Additional
Shares for a consideration in whele or in pat other than cash, the
consideration other than cash shall be deemed to be the fair market value
thereof as determined in good faith by the Board of Directors of the
Corporation, provided thar if, at the Ume of such determinarion, the
Corporation’s Common Stock i3 aded in the over-the-counter market of
on 3 national securities exchange, such fair market value as determined
by the Board of Direcrors of the Corporation shall not exceed the
sggregate “Carrent Market Price” (as defined below) of the shares of
Comemon Siock being issued . '

13
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(3)  Inthe case of the issuance of Additional

Shares wgether with other stock or securities or other assets of the
Corporation for a consideration which covers both, such consideration so
received may be allocated to the Addirional Shares on such basis as may
be reasonably determined in good faith by the Board of Direcrors.

{4)  The term “Additional Shares” shall mean

shares of Common Stock and Commen Swock Equivalents (other than
Excluded Stock), provided thar with respect to the lanter:

WD 07070001 -1 3038604744870V 10

- a} the aggregate maximum number of
shares of Common Stock deliverable upon exercise, conversion or
exchange of such Common Stock Equivalents shall be deemed w
have been issued st the time such Commeon Stock Equivalents were
issued and for a considerarion equal 1o the consideration (determined
in the manner provided in subdivisions (1), (2) and (3) shove), if any,
received by the Corporation upon the issuance of such Common
Stock Equivalents plus the minimum aggregate amount of additional
consideration payable o the Corporation on exercise, COnVeTsion of
exchange of such Commen Stock Equivalents for the aggregale
maximum pumber of shares of Common Stock covered thereby, and
no further adjustment of the Conversion Price shall be made as a
result of the aciual issuance of shares of Common Stock on the
exercise or conversion of any such Common Stock Equivalents;

: )] on any change in the mumber of
shares of Common Stock deliverable upon exercise, conversion oT
exchange of any Common Stock Equivalens, or on any change inthe
minimum purchase price of such Common Stwock Equivalents, other
than a change resulting from the antidiluron provisions set forth in
the instruments defining the rights thereof, the Conversion Price shall
forthwith be readjusted to such Conversion Price as would have
abtained had the adjustment made upon (x) the issuance of such
Common Stock Equivalents not exercised, converied or exchanged
prior to such change, as the case may be, been made upon the basis
of such change or {y) the Common Stock Eguivalents not exercised,
converted or exchanged prior o such change, as the case may be,
been made upon the basis of such change;

€} on the expiration of any such
options or righis represented in any Common Stock Equivalents, the
termination of any such rights to exercise, convert of exchange or the
expiration of any options of rights related to such convertible or
exchangeable securities, the Conversion Price shall forthwith be
readjusted to such conversion price as would have obtained had the
sdjustment made upon the issuance of such Common Swock
Equivalents been made upon the basis of the issuance of only the
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nomber of shares of Common Stock actually issued upon the
sxercise, conversion or exchange of such Common Stock
Equivalents.

{5) Norwithsianding anything in this
subsection 2(d}{v) to the contrazy, the Conversion Price shall not be
adjusted upon the issuance by the Corporation of any of the following
securities (“Excluded Stock™), which in each case are approved by the
Roard of Directors of the Corporation: (i) Compensatory Shares
(including options permiting the purchase thereof) pursuanm o stock
purchase or stock option plans or similar srrangements; (i) securities
jesued in connection with acquinitions, COTporate parméring or strategic
transactions: (i1} sheres of Common Stock issued upon conversion of
any shares of Series B-C Preferred Stock; (iv) shares issued inan
underwritien firm commitment public offering in which the Series B-C
Preferrsd Stock is converted inte Commeon Stock: (V) secuxities issued in
connection with stock dividends, splits, combinations, recapitalizations
and similar events described in subparagraphs (i}, (i1) or (iii) of this
section 2(d); or {vi) shares of Common Stock or Commeon Stock
Bquivalents issued 1o any bank, financial institution, equipment lessor ar
similar financing sources in bona fide commercial credit arrangements,
equipment financings and sirnilar ransactions primarily for non-equity
capital raising purpases. ‘

{6y  For the purpose of any computation
_ pursuant 1o this secrion 2{d), the “Curreat Market Price” at any date of
one share of Comumon Stock shall b deemed to be the average of the fast
sale prices for the twenty (20) prior wading days on any public ading
market for the Common Swck; provided thaz if the Comman Stock is not
waded on a public ading market, Curren! Market Price shall be
determined in good faith by the Board of Directors.

{€) Cerificate as i djustments. Upon the occurrence of each adjustment or

readjustment of the Co ion Price pursuant to section 2(3) sbove, the Corporation, at its

- gxpense prompily. shall compute such adjustment or readjustment in sccordance with the werms
hereof and prepare and furnish to each Series B-C Preferred Stockholder 8 temificate sening ™
forth such adjustnent or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. The Corporation shall furnish or causc 10 be furpished to
such Stockholder & certificate sering forth (i) such adjustment and readjustment, (i) the curvent -
Conversion Price at the time in effect, and (iii) the number of shares of Common Stock and the
ammount, if any, of other property which at the time would be received upon the conversion ofa
share of Series B Preferred Swckor Series C Preferred Stock.

,,,,,,,,,,, .rion of Stock Jssuable Upon Conversion The Cerporation at all
rimes will reserve and keep available out of its authorized but unissued shares of Common
Stock solely for the purpose of effecting the conversion of the shares of Series B-C Preferred

Siock such numnber of its shares of Comman Stock as from tme 10 Grme will be sufficient to
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effect the conversion of all then owrstanding shares of Series B-C Preferred Swock; and if at any
tme the nurmber of smborized but unissued shases of Common Stock is not sufficient to effect
the conversion of all then outstanding shares of Series B-C Preferved Stock, in addition 10 such
sther remedies as may be available to the Series B-C Preferred Swckholders for such failure,
the Corporation will take such corporate action as, in the opinien of its counsel, may be
necessary 1o increase its authorized bt unissued shares of Commen Stock 1o such number of
shares as will be sufficient for such purpose.

(a) The Corporation shall not without first obtaining the approval (by vote of
written consent, 3s provided by 1aw) of the holders of over fifty percent (50%) of the then
outstanding shares of Series B Preferred Stock and the holders of over fifty percent (50%j) of
the then outstanding sbares of Series C Preferred Stock, each such series voring separately as a
separaie class: ?

(i apply any of the Corporation’s asscts to the redemption, retirement,
purchase or acquisiton of any outstanding shares of Common Stack or Preferred Stock other
than at par value except (i) pursuant io agreements that pegmit the Corporation to repurchase at
cost Compensatory Stock upon the termination of cmployment, director or consulting services
10 the Corporatian or (i) in exercise of the Corporation’s right of first refusal or similas right
with respect 10 3 proposed wansfer of capital stock, pursuant o stock option, incentive stock
opticn, and similar agreements approved by the Board;

{(ify pay or declare any dividend on the Common Stock (other than
dividends payable solely in ghares of capital siock of the Corporation);

_ v (i) issue securities 1o employees, officers or directors in excess of the
number of such securiries that have been reserved for such issuance as of the date of filing of
this Amended and Resated Certificate, unless approved by & majority of the disinterested
directors of the Corporation including the director elected by the Series B Preferred
Stackholders and the director elected by the Serics C Preferrad Stockholders;

(iv) enter info any WANSSCUONS, including loans, with any officer or
director of the Corporation or 1o or with their affilistes or families, unless approved by 2
~majority of the disinrerested directors of the Corporation inchuding the director elected by the
Series B Preferred Stockholders and the dixector elecied by the Series C Prefearred 7
Stockholders;

(v} takeany actionio voluntaxily dissolve or liquidate the Corporation;

(b) Except a5 otherwise provided in these Articles or as may be required by
law, 5o long as any shares of Series B Preferred Stock are outstanding, the Corporation shall
. pot without firs obuining the approval (by voie of writien consent, as provided by law) of the
holders of over filty percent (50%;) of the then ourstanding shares of Series B Preferred Stock
voung separatcly as a separaie class:

16
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(i) amend, repeal, alter or change the rights, preferences or privileges of
the shares of Series B Preferred Stock o7 increase or decrense the anthorized number of
Series B Shares;

(i) authorize, evcate (by reclassifications or otherwise) or issue any new
class or series of shares having rights, preferences or privileges senior 1o or on parity with the
Series B Preferrsd Stock, provided thar such approval shall not be required for the Company 10
issue its Series C Stock with the rights, preferences and privileges provided herein;

(i) enter inw any Asset Sale or Merger unless such wansaction resulis in
2 diswiburion to the Series B Preferred Stockholders in an amount equal to at least three (3)
Smes the Original Purchase Price paid by the Series B Preferred Stockholders, in cash or
securities; oFf : ;

: (iv} enter into any agreemnent that would impair the Company’s ability 1o
perform its obligations under that certain Series B Preferred Stock Purchase Agreement among
the Company and certain Series B Preferred Stockbolders.

() Except us otherwise provided in these Articles or as may be required by
iaw, so long as any shares of Series C Preferred Stock are outstanding, the Corporation shall
not without first obraining the approval (by vote or wrinen consent, as provided by law) of the
holders of over fifty percent {50%:) of the then sutstanding shares of Series C Preferred Stock
voting separately as a separaic class: '

(i} amend, repeal, aker or change the rights, preferences or privileges of
the shares of Series C Preferred Stock or increase or decrease the authorized number of
Series C Shares;

(i) =uorize, create (by reclassifications or otherwise) or issue any new
class or series of shares having rights, preferences or privileges senior 1o or on parity with the
Series C Prefesred Stock;

{(ii{) enter info any Asset Sale or Merger unless such transacuon resuls in
a distribution to the Series € Prefered Srockholders in an amount equal to &t {east three (3)
rimes the Original Purchase Price paid by the Series C Prefarred Stockholdess, in cash or
_$ecurities; or |
(iv) emterinto any agreement (hat would impair the Company's ability 1o
perform its obligations under that centain Series C Preferred Stock Purchase Agresment among
the Company, OffRoad Securities, Inc., and the Series C Preferred Stockholdezs.

1§ Converied st

L8, 0y, )

Status o In the cvent any shares of Preferred Stock shall be
converted pursuant fo sechion ereof, the shares so converied shall be canceled and shall not
he issuzble by the Corporation. The Certficate of Incorporaton of the Corporation shall be
appropriately amended to effect the corresponding reduction in the Corporation’s authorized
capiral stock. : ‘
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ARTICLE Y

The Board of Directars of the Corporation is expressly authorized 1o make, slter or
repeal Bylaws of the Corporation.

ARTICLE VI

Elections of direciors need not be by wrilten ballot unless otherwise provided in the
Bylaws of the Corporation.

ARTICLE VI

A. To the fullcst extent permitted by the Delaware General Corporarion Law, as the
same exists or as may hereafter be amended, a director of the Corporation shall not be

personally lable 1o the Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director.

B. The Corporation shell indemnify to the fullest extent permitied by law any person
made or threatened 1o be made 2 party 1o an action of proceeding, whether criminal, civil,
adminisrative or investigative, by reason of the fact that he or she, his or her 1estatoy or
intestate is or was a director or officer of the Corporation or any predecessor of the
Corporation, Or S€TVes oL served at any other enterprise as a direcior or officer at the request of
the Corporation or any predecessor 10 the Corporation. '

Neither any amendment nor repeal of this Article V1L nor the adoption of any
provision of the Corporaton’s Certificate of Incorporation inconsistent with this Axticle VI,
shall climinate or reduce the effect of this Amicle VII in respect of any martter oceurring, or any
action or proceeding accruing or arising or that, but for this Article VII, would accrue or anise,
prior 1o such amendment, repeal or adoption of an inconsistent provision.”

18

W Q70T -1303 60484407009 LD

PATENT
REEL: 031015 FRAME: 0394



B ¥

The foregoing Amended and Restated Certificate of Incorporation has been duly
adopted by this Corporaton’s Board of Direciors and stockholders in a.ccan%ancc with the
applicable provisions of Sectlons 228, 242 and 245 of the General Corporation Law of the
Srate of Delaware. A majority of the outstanding shares of Comunon Stock and Preferved Stock
approved this Amended and Restated Certificate of Incorporation by written consent in
accordance with Section 228 of the General Corporation Law of the State of Delaware and
wrirten notice of such was given by the Corporadon in accordance with said Section 228.

Executed at Berkeley, California on this 10 day of July, 2000.

{s/ Pnilip 1. Gicla
Philip J. Gioia
President and Chief Executive Officer
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