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HARRIET SMITH WINDSOR, SECRETARY OF STATH OF TH
DELAWARE, DO HERERY CERTIFY THE CERTIFICATE OF AGREEMENT QF
MERGER, WHICH MERGES:

SUNITY SEMICONDUCTOR CORPORATION®, A OALTIFORNIA CORPORBYION,

WITH AND INTD PUNITY SEMICONDUCTOR CORPORATIONY UNDER THE
NAME OF CUNITY SEMICONDUCTOR CORPORATION, A CORPORATION
ORGENIZED AND EXTSTING UNDER THE LAKS OF THE STATE OF DELAWRERE,
WAS RECEIVED AND PILED IN THIS OFFICE THE TWHELFTH DAY OF JULY,

A.D. 2004, AT 2:01 O'CLOCK P.M,

AND T DO HEREBY FURTHER CERTIFY THAT THE AFORESAIR
CORDORATION SHALL BE QOVERNED BY THE LAWS OF THE STATE OF
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00742536

SECRETARY OF STATE

I, Kevin Shelley, Secretary of State of the State of
California, hereby certify:

That the attached transcript of .AJ page(s) has
been compared with the record on file in this office, of
which it purports to be a copy, and that it is full, true
and correct.

IN WITNESS WHEREOF., 1 execute this
certificate and affix the Great Seal of
the State of California this day of

JUL 1 3 2004

N ftte,

Secretary of State

Sec/State Form CE-107 (rev. 1/03) PATENT
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Demvm/' e ENDORSE%&ED

PAGE of o Stats of oy
f[ﬁe ftrst State - JUL 12 20m

‘KEVIN SHELLEY
Secretary of State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF

 DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"UNITY SEMICONDUCTOR CORPORATION", A CALIFORNIA CORPORATION,

WITH AND INTO "UNITY SEMICONDUCTOR CORPORATION" UNDER THE
NAME OF "UNITY SEMICONDUCTOR CORPORATION™, A CORPORATION
ORGANTZED AND EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE,
A5 RECEIVED AND FILED IN THIS OFFICE THE TWELFTH DAY OF JULY,
A.D. 2004, AT 2:01 O'CLOCE P.M. '

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
 KENT COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Sacretary of State
AUTHENTICATION: 3227152

040509211 DATE: 07-12-04
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this “Merger Agreenient”) is entered
into as of July 12, 2004, by and between Unity Semiconductor Corporation, a California
- Corporation (*Euity Caiifornia"), and Unity Semiconductor Corporation, & Delaware corporation
(“Unity Delaware™). Unity California and Unity Delaware are hereinafter sometimes collectively
referred to as the “Constinient Corporations™, ‘

RECITALS

A.  Unity California was incorporated on August 20, 2001. Ms current authorized

capital stock congists of () 50,000,000 shares of Common Stock, no par value (“Unity California

- Common Stock™), of which 6,777,800 shares are issued and outstanding; and (i) 12,326,920

shares of Preferred Stock, no par value (*Unity . California Preferred Stock™), of which

12,084,929 shares are issued and outstanding (consisting of 3,426,920 shares of Series 1 Preferred
Stock and 8,658,000 shares of Series 2 Preferred Stock).

B.  Unity Delaware was incorporated on June 28, 2004 Its authorized capital stock
consists of 1,000 shares of Common Stock, with a par value of $0.0001 per share ("Unity
Delawnre Common Stock” , of which 100 shares are issyed and outstanding.

D.  The Boards of Directors of each of the Constituent Corporations have approved this
Merger Agreement.

NOW, THEREFORE, the parties do hereby adopt the plan of reorganization set forth in
this Merger Agreement and do hergby agree that Unity Califoria sha]] merge with and into Unity
Delaware on the following terms, conditions and other provisions:

L Merger and Effective Time. At the Effective Time (as defined below), Unity
Califoria shall be merged with and into Unity Delaware (the “Merger™), and Unity Delaware
shall be the surviving corporation of the Merger (the “Surviving Corporation™. The Mezger shall
become effective upon the date hereof (the “Effective Time").

2. Effect of Merger. At the Effective Time, the separate corporate existence of Unity
California shall cease; the corporate identity, existence, powers, rights and immmunities of Unity
Delaware as the Surviving Corporation shall continue unimpaired by the Merger; and Unity
Delaware shall succeed to and shall possess al] the assets, properties, rights, privileges, powers,
franchises, immunities and purposes, and be subject to all the debts, liabilities, obligations,
restrictions and duties of Unity Califomia, all without further act or deed, .

Corporations
Deliversd 02:01 BN 07/12/2004
FILED 02:01 BM 07/12/2004
SRV 0405092171 - 3818325 rirp
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- 3. Goverming Docaments. At the Effective Tire, () the Certificate of Tncorporation
- of Unity Delaware in effect immediately prior to the Effective Time shall be amended and restated
by virtue of the Merger to read as set forth in full in Exhibit “A” hereto (the “Restuted
Certificate”), and (b) the Bylaws of Unity Delaware in effect immediately prior to the Effective
Time shall be the Bylaws of the Surviving Corporation.

4, Directors and Officers. "At e Effective Time, the directors of Unity Delaware
shall be and become the directors of the Surviving Corporation, and the officers of Unity Delaware
shall be and become the officers (holding the same offices) of the Surviving Corporation, and after
the Effective Time shall serve in sccordance with the Restated Certificate and Bylaws of the
Surviving Corporation. , : )

5. Conversion of Shares of California, At the Effective Time, by virtue of
the Merger and without any further action on the part of the Constituent Corporations or their
§harehc_)ldezs, () each share of Unity Celifornia Common Stock issued and outstanding

6. Cancellation of Shares of Unj Delaware. At the Effective Time, by virtue of ‘
the Merger and without any further action on the part of the Constituent Corporations or their
sharcholders, all of the previously issued and outstanding shares of Unity Delaware Common

Stock that were issued and outstanding immediately prior to the Effective Time shall be
automatically canceled and retumed to fhe status of authorized but unissed shares,

8. Assumption of Options and Warrants, At the Effective Time, all cutstanding
and unexercised portions of all options to purchase Unity California Common Stock vnder the

2.
22945/00600/DOCS/1444926 2
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Unity California 2001 Equity Incentive Plan (the “Existing Plan”) shall be assumed by Unity
Delaware and become options to purchase the same number of shares of Unity Delaware Commion
Stock at the same exercise price per share and otherwise shall, to the extent permitted by law and
otherwise reasonably practicable, bave the same term, exercisability, vesting schedule, status as an
“incentive stock option” under Section 422 of the Internal Revenue Code of 1986, as amended (the
“Code”), if appliceble, and all other material terms and conditions (including but not imited to the
terms and conditions applicable o such options by virtue of the Existing Plan). Continnous
employment with Unity California will be credited to an optionee for purposes of determining the
vesting of the number of shares of Unity Delaware Common Stock subject to exercise under an
assumed Unity California option et the Effective Time, At the Effective Time, Unity Delaware
shall adopt and assume the Existing Plen. Additionally, at the Effective Time, all outstanding and
unexercised portions of all warrants to purchase or acquire Unity California Commen Stock or any
series of Unity California Preferred Stock shall be assumed by Unity Delaware and become
warrants to purchase or acquire the seme mumber of shares of Unity Delaware Common Stock or
the comresponding series of Unity Delaware Preferred Stock, as the case may be, at the same

oxercise price per share and otherwise with the same term, exercisability, and el! other material
ferms and conditions,

9. Fractional Shares, No fractional shares of Unity Delaware Common Stock or
Unity Delaware Preferred Stock will be issued in connection with the Merger.

10.  Employee Benefit Plans. At the Effective Time, the obligations of Unity
California under or with respect to every plan, trust, program and benefit then in effect or
administered by Unity California for the benefit of the directors, officers and employees of Unity
. California or any of its subsidiaries shall become the lawful obligations of Unity Delaware and
shall be implemented and administered in the same manner and without interruption until the same
are amended or otherwise lawfully altered or terminated.” Effective at the Effective Time, Unity

Delaware hereby expressly adopts and assumes all obligations of Unity California noder such
. employee benefit plans,

11.  Further Assurances. From time to time, as and when required by the Surviving
Corporation or by its successors or assigns, there shall be executed and delivered on behalf of

- Unity Califomia such deeds, assigntents and other instruments, and there shall be taken or caused
to be taken by it all such farther action, as shall be approptiate, advisable or necessary in order to
vest, perfect or confirm, of record or otherwise, in the Surviving Corporation the title to end
possession of all property, interests, assets, rights, privileges, immunities, powers, franchises and
authority of Unity California, and otherwise to carry out the purposes of this Merger Agreement.
The officers and directors of the Surviving Corporation are fully authorized in the name of and on
behalf of Unity Califoria, or otherwise, to take any and all such actions and to execute and

deliver any and all such deeds and other instruments as mey be necessary or appropriate to
accomplish the foregoing.

12.  Condition. The consummation of the Merger is subject to the approval of this

Merger Agreement and the Merger contemplated hereby by the sharcholders of Unity California
and by the sole stockholder of Unity Delaware, prior to or at the Effective Time.

R24500600/DGCS/1444926.2
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1. Abandomment. At sny time before the Effective Time, this Merger Agreemet
may be ferminated and the Merger abandoned by the Board of Directors of Unity California or
Unity Delaware, notwithstariding approval of this Merger Agreement by the shareholders of Unity

California and the sole stockholder of Unity Delaware,

M. Amendment. At any time before the Effective Time, this Metger Agreement may
be amended, modified or supplemented by the Boards of Directors of the Constituent
Corporations, notwithstanding approval of this Merger Agreement by the sharcholders. of Unity
California and the sole stockholder of Unity Delaware; provided, however, that any amendment
made subsequent to the adoption of this Merger Agreement by the sharcholders of Unity -
California or the sole stockholder of Unity Delaware shall not: (i) alter or change the amount or
kind of shares, securities, cash, property and/or rights to be received in exchange for or upon
conversion of any shares of any class or series of Unity California; (ii) alter or change of any of
the terms of the Certificate of Incorporation of the Surviving Corporation to be effected by the
Merger; or (iif) alter or change any of the terms or conditions of this Merger Agreoment if such
alteration or change would adversely .affect the holders of eny shares of any class or series of
Unity California or Unity Delaware. '

15.  Tax-Free Reorgumization. The Merger is intended to be a tax-free plan of
reorganization within the meaning of Section 368(a)(1)(F) of the Code.

16.  Governing Law. This Merger Agreement shall be governsd by and construed
under the internal laws of the State of Delaware,

17.  Counterparts. In order to facilitate the filing and recording of this Merger
Agreement, it may be executed in any number of connterparts, each of which shall be deemed to
be an original, but all of which together shall constitute one and the same instrument.

{The remainder of this page was left blank intentionally.]

22545A00600DOCE/144926.2
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IN WITNESS WHEREOF, the perties hercto have camsed fhis Merger Agreement to be
duly executed on the date and year first above writéen.

. Unity Semiconductor Corporation, Unity Semiconductor Corpofation,

a California corporation 2 Delaware corporation
By: /s/ Darrell Rinerson By: /s/ Datrell Rinerson
Darrell Rinerson Darrell Rinerson
President and Chief Executive Officer President and Chief Executive Officer _
-By: /s/ David Bostwick ' By: /s/ David Bostwick
Davi@ Bostwick - David Bostwick
Secretary = = Secretary

[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER]

22945/00600/DOCS/1444926.2
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S ————— s s

RESTATED CERTIFICATE OF INCORPORATION
OF .
UNITY SEMICONDUCTOR, INC,

Unity Semiconductor, Inc., a Delaware corporation, hereby certifies that:

i. The name of the corporation is Unity Sﬂiniconductor, Inc. The date of filing its
original Certificate of Incorporation with the Secretary of State was June 28, 2004,

2. This Restated Certificate of Incorporation of the comporation stiached hereto as
Exhibit “1”, which is incorporated herein by this reference, and which Testates, integrates and
fiirther amends the provisions of the Certificate of Incorporation of this comporation as previously

Corporation Law.

IN WITNESS WHEREOF, said corporation has caused this Restated Certificate of
Incorporation to be signed by its duly authorized officer and the foregoing facts stated herein are

Dated: July 12, 2004 Unity Semiconductor, Inc.

By: /s/ Darrell Rinerson

Name; Darrell Rinerson

Title: President and Chief Executive Officer

22945/00600/D0CS/ 1444760, 2
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- EXHIBIT 1°
RESTATED CERTIFICATE OF INCORPORATION

OF
UNITY SEMICONDUCTOR CORPORATION

ARTICLE X
The name of the corporation is Unity Semiconductor Corporation.
ARTICLEIl

The address of the registered office of the corporation in the State of Delaware is 15 East
North Street, City of Dover, County of Kent, DE 19961. The name of its registered agent st that
address is Incorporating Services, Lid. :

ARTICLE I

The purpose of the corporation is to engage in any lawfal act or activity for which a
corperation may be organized under the Delaware General Carporation Law of the State of

ARTICLE 1V
This corporation is authorized to issue two (2) clesses of shares, designated “Common

Stock” and “Preferred Stock,” respectively, both of which shall have par value of $0.0001 per
share. The total mumber of shares of Common Stock authorized to be issued is 50,000,000 shares. _
The total number of shares of Preferred Stock authorized 10 be issued is 12,326,920 shares,
3,426,920 of which is designated as “Series 1 Preferred Stock” and 8,943,724 of which is
designated as “Series 2 Preferred Stock™.

ARTICLE V

The rights, preferences, privileges and restrictions granted to and imposed on the Series 1
Preferred-Stock, the Serjes 2 Preferred Stock and the Common Stock are as follows:

1. Definitions. For purposes of this Article V1, the following definitions apply:

L1 “Board” shall mean the Board of Directors of the Corporation.

12 “Corporation” shell mean this corporation.

1.3' “Common Stock” shall mean the Common Stock, no par value, of the Corporation.

1.4 “Common Stock Dividend” shall mean a stock dividend declared and paid on the
Common Stock that is payable in shares of Common Stock.

i 22345/00600/D0CS/ 1444760, 2
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L

1.5 “Dividend Rate” shall mean 5% of the Original Issue Price per annum for the

Series 1 Preferred Stock and 8% of the Original Issue Price per annum for the Series 2 Preferred

Stock (as adjusted for any stock splits, stock dividends, recapitalizations or the fike, with respect
to each such series of Preferred Stock),

1.6 “Original Issue Date” shall mean the date on which the first share of Series 2
Preferred Stock is issued by the Corporation.

LT “Original Issue Price” shall mean $0.50 per share for the Series 1 Preferred Stock
and $.231 per share for the Series 2 Preferred Stock (as adjusted for any stock splits, stock
dividends, recapitalizations or the like, with respect to each such series of Preferred Stock).

1.8 “Permitted Repurchases” shall mean the repurchase by the Corporation of shares
of Common Stock held by employees, officers, directors, consultants, independent contractors,
advisors, or other persons performing services for the Corporation or a subsidiary that ate subject
1o restricted stock purchase agreements or stock option exercise agreements under which the
Corporation has the option to repurchase such shares: {i) at cost, upon the occurrence of cestain
events, such as the termination of employmest or services; or (ii) at any price pursuant o the
Cotporation’s exercise of a right of first refirsal to repurchase such shares,

19 “Preferred Stock” shall mean the Series 1 Preferred Stock and the Series 2
Preferred Stock.

L10  “Series 1 Preferred Stock” shall mean the Series 1 Preferred Stock, no par value,
of the Corporation.

111 “Series 2 Preferred Stock” shall mean the Series 2 Preferred Stock, no par value,
of the Corporation. i '

112 “Subsidiary” shall mean any corporation of which at least fifty percent (50%) of
the outstanding voting stock i at the time owned directly or indirectly by the Corporation or by
one or more of such subsidiary corporstions. - '

2 ividend Riohts.

Dividend) shall be paid with respect to the Series 1 Preferred Stock and the Common Stock during
any calendar year unless dividends in the total amount of the annual Dividend Rate for the Series 2
Preferred Stock shall have first been paid or declared and set apart for payment o the holders of
the Series 2 Preferred Stock during that calendar year; provided, however, that this restriction shail
not apply to Permitted Repurchases, Dividends on the Series 2 Preferred Stock shall not be
mandatory or cumulative, and ho rights or interest shall accrue to the holders of the Series 2
Preferred Stock by reason of the fact that the Corporation shall fail to declare or pay dividends on
the Series 2 Preferred Stock in the amount of the annugl Dividend Rate for the Series 2 Preferred
Stock or in any other amount in any calendar year or any fiscal year of the Corporation, whether or
not the earnings of the Corporation in any calendar year or fiscal year were sufficient to pay such

2 22245/90600/D0CS/ 1444760, 2
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were sufficient to pay such dividends in whole or in part.

22 . Series | Preferred Stock. Subject to the prior dividend rights of the Series 2
Preferred Stock set forth in Section 2.1, in each calendar year, the holders of the then outstanding
Series 1 Preferred Stock shall be entitted to receive, when, as and if declared by the Board, out-of
any funds and assets of the Corporation legally availabie therefor, noncurulative dividends at the
annual Dividend Rate for the Series 1 Preferred Stock, prior and in preference to the payment of
any dividends on the Common Stock in such calendar year (other than a Common Stock
Dividend). No dividends (other than 2 Commen Stock Dividend) shall be paid with respect to the
Common Stock during any calendar year unless dividends in the total amount of the annmal
Dividend Rate for the Series 1 Preferred Stock shall have first been paid or declared and set apart
for payment to the holders of the Series 1 Preferred Stock during that calendar year; provided,
however, that this restriction shall not apply to Permitted Repurchases. Dividends on the Series |
Preferred Stock shall not be mandatory or camulative, and no rights or interest shall accrue 1o the
holders of the Series | Preferred Stock by reason of the fact that the Corporation shall fail to
declare or pay dividends on the Series 1 Preferred Stock in the amount of the annual Dividend
Rete for the Series 1 Preferred Stock or in any other amount in eny calendar year or any fiscal year
of the Corporation, whetker or not the eamings of the Corporation in any calendar year or fiscal
year were sufficient to pay such dividends in whole or in part.

23  Pamticipation Rights. If, afier dividends in the full preferential amounts
specified in this Section 2 for the Series 2 Preferred Stock and Series 1 Preferred Stock have been
paid or declared and set apart in any calendar year of the Corporation, the Board shall declare
additional dividends out of finds legally available therefor in that calendar year, then such
additional dividends shall be declared pro rata on the Common Stock and the Preferred Stock on a
pari passu basis aceording to the number of shares of Common Stock held by such holders, where
cach holder of shares of Preferred Stock is to be treated for this purposé as holding the greatest
whole number of shares of Common Stock then issuable upon conversion of all shares of Preferred

Stack held by such holder pursuant to Section 5.

24 Non-Cash Dividends. Whenever a dividend provided for in this Section 2
shall be payable in property ofher than cash, the value of such dividend shall be deemed to be the
fair market value of such property as determined in good frith by the Board.

3. Liquidation Rights. In the event of any liquidation, dissolution or winding op of
the Corporation, whether voluntary or involuntary, the funds and assets that may be legally

distributed to the Corporation’s stockholders (the “dvailable Funds and Assets”™) shali be
distributed to stockholders in the following manner;

Stock plus all dectared but unpaid dividends on the Series 2 Preferred Stock. If upon any
liquidation, dissolution or winding up of the Corporation, the Availablé Funds and Assets shall be
insufficient to permit the payment to holders of the Series 2 Preferred Stock of their full
preferential amount described in this subsection, then the entire Available Funds and Assets shall
be distributed among the holders of the then outstanding Series 2 Preferred Stock pro rata,

3 22545/00600/D0CS/ 3444760, 2
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according to the number of oubétanding shares of Series 2 Preferred Stock held by each holder
thereof. : ‘ _

3.2 Series 1 Preferred Stock. Subject to and after payment in full of the
liquidation preference of the Series 2 Preferred Stock set forth above, the holders of each share of

Series 1 Preferred Stock then outstanding shall be entitled to be paid, out of the Available Funds
and Assets, and prior and in preference to any payment or distribution (or any setting apart of any
payment or distribution) of any Available Funds and Assets on any shares of Common Stock, an
amounit per share equal o the Original Issue Price of the Series | Preferred Stock plus all declared
bot unpaid dividends on the Series 1 Preferred Stock, If upon any liquidation, dissolution or
winding up of the Corporation, and after payment in full of the preferential amount specified for
the Series 2 Preferred Stock in Section 3.1, the Available Funds and Assets shall be insufficient to
permit the payment to holders of the Series 1 Preferred Stock of their full preferential amount
described in this subsection, then all of the remaining Available Funds and Assets shall be
distributed among the holders of the then outstanding Series 1 Preferred Stock pro rata, according
to the number of outstanding shares of Series 1 Preferred Stock held by each holder thereof,

3.3 No Participation Rights. If there are any Avsilable Funds and Assets
remaining after the payment or distribution (or the setting aside for payment or distribution) 1o the
holders of the Preferred Stock of their full preferentiat amounts described above in this Section 3,
then all such remaining Available Funds and Assets shall be distributed among the holders of the

then outstanding Common Stock pro mata according to the number of shares of Common Stock
held by such holders.

34  Merger or Sale of Assets. Each of the following transactions (each a
“Change of Control™) shall be desmed fo be a Liquidation, dissolution or winding up of the
Corporation as those terms are used in this Section 3: {i) any reorganization, consolidation, merger
or similar transaction or series of related transactions (each, a “combination transaction”) in
which the Corporation is a constituent corporation or is a party if, as a result of such combination
transaction, the voting securities of the Corporation that are outstanding immediately prior to the
consummation of such combination transaction (other than any such securities that are held by an
“Acquiring Stockholder”, as defined below) do not represent, or are not converted into, securities
of the surviving corporation of such combination transaction {or such surviving corporation’s

combination transaction, .including securities of such surviving corporation (or its parent
corporation, if applicable) that are held by the Acquiring Stockholder: or (ii) a sale of all or

purposes of this Section 3.4, an “Acquiring Stockholder’ means a stockholder or stockholders of
the Corporation that (5) merges or combines with the Corporation in such combination transaction
or (i) owns or controls a.majority of another corporation that merges or combines with the
Corporation in such combination transaction, '

4 22945/00800/D0C8 /1444750, 2
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, 3.5 Non-Cash Cousiderstion. If any assets of the Corporation distriibuted to
stockhelders in connection with any liquidation, dissolution, or winding up of the Corporation are
other than cash, then the value of such assets shall be their fair market value as determined by the
Board in good faith, except that any securities to be distributed to stockholders in a liquidation,
dissotution, or winding up of the Corporation shall be valued as follows: - :

()  The method of valuation of securities not subject to investment
representation letter or other similar restrictions on free marketability shall be as follows;

- {i)  unless otherwise specified in a definitive agreement for the
acquisition of the Corporation, if the securities are then traded on & national securities exchange or
the Nasdaq National Market (or a similar netional quotation system), then the velue shall be
deemed to be the average of the closing prices of the secusities on such exchange or system over
the thirty {30) calendar day period ending three (3) trading days prior to the distribution; and

(i) if (i) above does not apply but the securities are actively
traded over-the-counter, then, unless otherwise specified in 8 definitive agreement for the
acquisition of the Corporation, the value shall be deemed to be the average of the closing bid
prices over the thirty (30) day period ending three (3) days prior to the distribution; and

(iii} if thereis no active public market as described in clauzes @)
or (ii) above, then the value shall be the fair market value thereof, as determined in good faith by
the Board.

(b}  The method of valuation of securities subject 10 investment letter or
other restrictions on free marketability shall be to make an appropriate discount from the market
valve determined as above in subparagraphs (a)(i),(ii) or (ifi) of this subsection to reflect the
approximate fair market value thereof, as determined in good faith by the Board.

‘4. Voting Righs.

4.1 @m on Stock. Each holder of shares of Common Stock shall be entitled
to one (1) vote for each share thereof held.

42  Preforred Stock. Each holder of shares of Preferred Stock shall be entitled
to the number of votes equal to the number of whole shares of Common Stock into which such
shares of Preferred Stock could be converted pursuant to the provisions of Section 5 below at the
record date for the determination of the stockholders entitled to vote on such matters or, if no such

record date is established, the date such vote is taken or any written consent of stockholders is
solicited.

43  General. Subject to the other provisions of this Certificate of Incorporation,
each holder of Preferred Stock shall have fill voting rights and powers equal to the voting rights
and powers of the holders of Common Stock, and shall be entitfed to notice of any stockholders’
meeting in accordance with the bylaws of the Corporation (as in effect at the time in question) and
applicable law, and shall be entitled to vote, together with the holders of Common Stock, with

may be otherwise provided by applicable law. Except as otherwise expressly provided herein or
as required by Jaw, the holders of Preferred Stock and the holders of Common Stock shall vote
together and not as separate classes.
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44  Board of Directors Election and Removal.

(8)  Election of Directors. The Board shall be elected as follows: (i) so
long as at least 1,000,000 shares of Series 2 Preferred Stock are outstanding (such number of
shares being subject to proportional adjustments to reflect combinations or subdivisions of such
Preferred Stock or dividends declared in shares of such stock), the holders of the Series 2 Preferred
Stock, voting as a separate class, shall be entitled to elect two (2) directors of the Corporation; (ii)
the holders of the Common Stock, voting as a sepatate class, shall be entitled to elect two (2)
directors of the Corporation and (jii) the holders of the Preferred Stock and the Commeon Stock,
voting together as a single class on an as-converted basis shall be entitled to elect any remaining
directors of the Corporation.

()  Quorum: Reguired Vote,

] ()  Quorum. At any meeting heid for the puzpose of electing
directors, the presence in person or by proxy (A) of the holders of a majority of the shaves of the
Series 1 Preferred Stock shall constitute & quoram for the election of directors to be elected solely
by the holders of the Series 1 Preferred Stock, (B} of the holders of a majority of the shares of the
Series 2 Preferred Stock shell constitute a quorum for the election of directors to be elected solely
by the holders of the Series 2 Preferred Stock, {C) of the holders of a majority of the shares of the
Common Stock shall constitute & quoram for the election of directors to be elected solely by the
holders of the Comman Stock and (D) of holders of a majority of the voting power of all the then-
outstanding shares of Preferred Stock and Common Stock shall constitute a quorum for the

clection of the directors to be elected jointly by the holders of the Preferred Stock and the
Common Stock.

(i)  Required Vote. With respect to the election of eny director
or directors by the holders of the outstanding shares of a specified class of stock given the right to
¢lect such director or directors pursuant to subsection 4.4(a) above (the "Specified Stock™), that
candidate or those candidates (as applicable) shall be elected who cither: (i} in the case of any
such vote conducted at a meeting of the holdérs of such Specified Stock, receive the highest
number of affirmative votes (on an as-converted basis) of the outstanding shares of such Specified
Stock, up to the number of directors to be elected by such Specified Stock; or (ii) in the case of
any such vote taken by written congent without & meeting, are elected by the written consent of the
holders of a majority (on en as-converted basis) of the outstanding shares of such Specified Stock.

(¢}  Vacancy. If there shall be any vacancy in the office of a director
elected or to be elected by the holders of any Specified Stock, then a director to hold office for the
unexpired term of such directorship may be elected by the required vote of holders of the shares of
such Specified Stock specified in subsection 4.4(b){(ii) above that are entitled to elect such director.

(d) Removal. Subject to Section 141(k} of the Delaware General
Corporation Law, any director who shall have been elected to the Board by the holders of any
Specified Stock, or by any director or directors elected by holders of any Specified Stock as
‘provided in subsection 4.4(c), may be removed during his or her term of office, without cause, by,
and only by, the affirmative vote of shares representing a majority of the voting power, on an as-
converted basis, of all the outstanding shares of such Specified Stock entitled to vote, given either
at a meeting of such stockholders duly called for that purpose or pursuant to a written consent of
stockholders without a meeting, and any vacancy created by such removal may be filled only in
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filled only in the manner provided in subsection 4.4(c).

(e)  Procedures. Any meeting of the holders of any Specified Stock, and
any action taken by the holders of any Specified Stock by writien consent without a meeting, in
order to elect or remove a director under this subsection 4.4, shall be held in accordance with the
procedures and provisions of the Corporation’s Bylaws, the Delaware General Comporation Law
and applicable law regarding stockholder moetings and stockholder actions by written consent, as
such are then in effect (including but not limited to procedures and provisions for determining the
record date for shares entitled to vote).

5. Conversion Riggts. The outstanding shares of Preferred Stock shall be convertible
into Common Stock as follows:

5.1  Optional Conversijon.

(8) At the option of the holder thereof, each share of Preferred Stock
shatl be convertible, at any time or from time to time prior to the close of business on the business
"day before any date fixed for redemption of such share, into fully paid and nonassessable shares of
Common Stock as provided herein.

' ()  Each holder of Preferred Stock who elects to convert the same into
shares of Common Stock shall surrender the certificate or certificates therefor, duly endorsed, at
the office of the Corporation or amy transfer agent for the Preferred Stock or Common Stock, and
shall give written notice to the Corporation st such office that sach holder elects to convert the
same and shall state therein the number of shares of Preferred Stock being converted. Thereupon
the Corporation shall promptly issue and deliver at such office to such holder a certificate or
certificates for the munber of shares of Common Stock to which such holder is entitled upon such
conversion. Such conversion shall be deemed to have been made immediately prior to the close of
business on the date of such surrender of the certificate or certificates representing the shares of
Preferred Stock to be converted, and the pezson entitled to receive the shares of Common Stock
issuable upon such conversion shall be treated for all purposes as the record holder of such shares
of Common Stock on such date. ¥ & conversion election under this subsection 5.1 is made in
connection with an un itten offering of the Corporation’s securities pursuant to the Securities
Act of 1933, as smended, (which underwritten offering does not cause an automatic conversion
pursuant to subsection 5.2 to take place) the conversion may, at the option of the holder tendering
shares of Preferred Stock for canversion, be conditioned upon the closing with the underwriters of
the sale of the Corporation’s securities pursuant to such offering, in which event the holders
meking such elections who are entitled to receive Common Stock upon conversion of their
Preferred Stock shall not be deemed to have converted such shares of Preferrod Stock until
immediately prior to the closing of such sale of the Corporation’s securities in the offering.

52  Automatic Conversion.

(2)  Each share of Preferred Stock shall automatically be converted into
fully paid and nonassessable shares of Common Stock, as provided herein: (i) immediately prior
1o the closing of a firm commitment underwritten public offering pursuant to an effective
regisiration statement filed under the Securities Act of 1933, as amended, covering the offer and
sale of Common Stock for the account of the Corporation in which the aggrepate public offering
price (before deduction of underwriters’ discounts and commissions) equals or exceeds
$25,00,000; or (ii) upon the Corporation’s receipt of the written consent of the holders of not less
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than a majority of the then outstanding shares of Preferred Stock to the conversion of all fhen
outstanding Preferred Stock under this Section 5 (voting as a single class on an as-converted
basis). . ‘ _

(b)  Upon the occurrence of any event specified in subparagraph 5.2(a)
(i) or (ii) above, the outstanding shares of Preferred Stock shall be converted into Common Stock
automatically without the need for any further action by the holders of such shares and whether or
nof the certificates representing such shares are surrendered fo the Corperation or its transfer
agent; provided, however, that the Corporation shall not be obligated to issue certificates
evidencing the shares of Common Stock issuable upon such conversion unless the certificates
evidencing such shares of Preferred Stock are either delivered to the Corporation or its iransfer
agent as provided below, or the holder notifies the Corporation or its transfer agent that such
certificates have been lost, stolen or destroyed and executes an agreement satisfactory to the
Corporation to indemnify the Corporation from any loss incurred by it in connection with such
certificates. Upon the occurrence of such automatic conversion of the Preferred Stock, the holders
of Preferred Stock shall surrender the certificates representing such shares at the office of the
Corporation or any transfer agent for the Preferred Siock or Commeon Stock. Thereupon, thers
shall be issued and delivered to such holder prompily at such office and in its name as shown on
such surrendered certificate or certificates, a certificate o certificates for the number of shares of
Commion Stock into which the shares of Preferred Stock surrendered were convertible on the date
on which such automatic conversion occurred. :

5.3 Conversion Price. Each share of Preferred Stock shall be convertible in
accordance with subsection 5.1 or subsection 5.2 sbove into the number of shares of Common
Stock which results from dividing the Original Issue Price for such series of Preferred Stock by the
conversion price for such series bf Preferred Stock that is in effect ot the time of convession (the
“Conversion Price”). 'The Conversion Price for the Series 1 Preferred Stock shall be $0.3895 and
the initial Conversion Price for the Series 2 Preferred Stock shall be the Original Issue Price of the
Series 2 Preferred Stock. The Conversion Price of each such series of the Preferred Stock shall be
subject to adjustment from time to time as provided below. Following each adjustment of the
Conversion Price, such adjusted Conversion Price shall remain in effect until a further adjustment
of such Conversion Price hereunder, ‘

34  Adjustment Upon Commen Stock Event. Upon the happening of a
Common Stock Event (as heremaffer defined), the Conversiop Price of each gich series of
Preferred Stock shall, simultaneously with the happening of such Common Stock Event, be
adjusted by multiplying the Conversion Price of "such” series of Preferred Stock in effect
intmediately prior fo such Common Stock Event by a fraction, (i) the numerator of which shall be
the number of shares of Common Stock issued and outstanding immediately prior to such
Common Stock Event, and (ii) the denominator of which shall be the mumber of shares of
Common Stock issued and outstanding immediately afier such Common Stock Event, and the
product so obtained shall thereafter be the Conversion Price for such series of Preferred Stock.
The Conversion Price for a series of Preferred Stock shall be readjusted in the sameé manner upon
the happening of each subsequent Common Stock Event. As used herein, the term the “Common
Stock Event” shall mean at any time or from time to time after the date of filing of this Restated
Centificite of Incarporation, (i) the issue by the Corporation of additional shares of Common
Stock as a dividend or other distribution on outstanding Common Stock, (if) a subdivision of the
outstanding shares of Common Stock into a greater number of shares of Common Stock, or (jii) a

combination of the autstanding shares of Common Stock into g smaller mumber of shares of
Commaon Stock.
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3.5  Adijustments for Other Divi istributions. | If at any time or from
time to time after the Original Issue Date the Corporation pays a dividend or makes another
distribution to the holders of the Common Stock payable in securities of the Corporation, other
than an event constituting a Common Stock Event, then in each such event provision shall be
made so that the holders of the Preferred Stock shal! receive upon conversion thereof, in addition
to the number of shares of Common Stock receivable upon conversion thereof, the amount of
securities of the Corporation which they would have received had their Preferred Stock been
converted into Common Stock on the date of such event {or such record date, as applicable) and
had they thereafter, during the period from the date of such event (or such record date, as
applicable) to and including the conversion date, retained such securities receivable by them as
aforesaid during such period, subject to all other adjustments called for during such period under
this Section 5 with respect to the rights of the holders of the Preferred Stock or with respect to
such other securities by their terms, '

3.6  Adjustment for Reclassification. Exi e and Substitution. If at any time
or from time to time after the Original Issue Date the Common Stock issuable upon the conversion
of the Preferred Stock i3 changed into the same or a different namber of sheres of any class or
classes of stock, whether by recapitalization, reclassification or otherwise (other than by a
Common Stock Event or a stock dividend, reorganization, mezger or consolidation provided for
elsewhere in this Section 5), then in any such event each holder of Preferred Stock shall have the
right thereafter to convert such stock into the kind and amount of stock and other secunities and
property recetvable upon such recapitalization, reclassification or other change by holders of the
number of shares of Common Stock into which such shares of Preferred Stock could have been
converted immediately prior to such recapitalization, reclassification or change, all subject to
further adjustment as provided herein or with respect to such other securities or property by the
terms thereof. :

5.7 Reorganizations, Mergers and Consolidations, If at any time or from time

lo time after the Original Issue Date thete is a reorganization of the Corporation (other than a
recapitalization, subdivision, combination, reclassification or exchange of shares provided for
elsewhere in this Section 5} or a merger or consolidation of the Corporation with or into another
corporation (except an event which is governed under subsection 3.4), then, as a part of such
Teorganization, merger or consolidation, provision shall be made so that the holders of the

number of shares of stock or other securities or propesty of the Corporation, or of such successor
corporation resulting from such Teorganization, merger or consolidation, to which a holder of
Common Stock deliverable upon conversion would have been entitled on such reorganization,
merger or consolidation. In any such case, appropriate adjustment shall be made in the application
of the provisions of this Section 5 with respect to the rights of the holders of the Preferred Stock
after the reorganization, merger or consolidation to the end that the provisions of this Section S
(including adjustment of the Conversion Price the in effect and number of shares issuable upon
conversion of the Preferred Stock) shall be applicable after that event and be as nearly equivalent
to the provisions hereof as may be practicable. This subsection 5.7 shall similarly apply to
successive reorganizations, mergers and consolidations,

5.8  Sale of Shares Below Conversion Price,

(a) Adijustment Formula. If at any time or from time to time after the
Original Issue Date of the Series 2 Preferred Stock the Corporation issues or sells, or is deemed by
the provisions of this subsection 5.8 to have issued or sold, Additiona] Shares of Common Stock
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Stock (as hereinafter defined), otherwise than in comnection with a Common Stock Event as
provided in subsection 5.4, a dividend or distrbution as provided in subsection 5.5, a
recapitalization, reclassification or other change as provided in subsection 5.6 or & reorganization,
merger or consolidation as provided in subsection 5.7, for an Effective Price (as hercinafter
defined) ‘that is less than the Conversion Price for the Series 2 Preferred Stock in effect
immediately prior to such issue or sale (or deemed issue or sale), then, and in each such case, the
Conversion Price for the Series 1 Preferred Stock and Series 2 Preferred Stock, respectively, shatl
be reduced, as of the close of business on the date of such issue or sale, to the price obtained by
multiplying such Conversion Price’by a fraction:

Aggregate Consideration Received (as hereinafier defined) by the Corporation for the total number
of Additional Shares of Common Stock so issued or sold: (or deemed so issued and sold) by the
Conversion Price for such series of Preferred Stock in effect immediately prior to such issue or
sale; and '

() The denominator of which shall be the sum of (A) the
number of Common Stock Equivalents Outstanding immediately prior to such issue or sale plus

(B) the number of Additional Shares of Common Stock so issued or sold (or deemed so issued and
sold).

_ (b)  Certain Definitions. For the purpose of making any adjustment
required wmder this subsection 5.8: :

()  The “Addifional Shares of Common Stock” shall mean all
shares of Common Stock issued by the Corporation, or deemed issued as provided in Section
- 3.8(c), whether or not subsequently reacquired or retired by the Corporation, other than:

(A)  shares of Common Stock issued upon conversion of
the outstanding shares of the Preferred Stock-

(B) up to 6,903,400 shares (the “Paol") of Common
Stock {or options, warrants or rights therefor) granted or issoed heresfler to employees, officers,
directors, contractors, consuliants or advisers to, the Corporation {or any subsidiary) pursvant to
incentive agreements, stock purchase or stock option plans, stock bonuses or awards, warrants,
contracts or other arrangements that are approved by the Board (such number of shares to be
calenlated net of any repurchases of such shares by the Corporation and net of any such expired or
terminated options, warrants or rights and to be proportionally adjusted to reflect any subsequent
stock ‘split, reverse stock split or recapitalization); provided that any issuances of securities
E,Mt to this subsection in excess of the Pool shali require the approval of at least two-thirds of

e Board;

(C) shares of the Corporation’s Common Stock or
Preferred Stock (and/or options or warrants therefor) issued or issuable, other than prirarily for
equity financing purposes, to parties that are (D) actual or potential suppliers or customers, or
strategic partners investing in connection with a commercial relationship with the Corporation or
(i) providing the Corporation with equipment leases, real property leases, loans, credit fines,
gueranties of indebtedness, cash price reductions or similar transactions, under arrangements, in
each case, approved by the Board;
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(D)  shares of Common Stock or Preferred Stock issued
pursuant to the acquisition of another corporation or entity by the Corporation by consolidation,
merger, purchase of all or substantially 2i] of the assets, or other reorganization in which the
Corporation acquires, in = single transaction or series of related transactions, ll or substantially all
of the assets of such other corporation or entity or fifty percent (50%) or more of the voting power
. of such other corporation or entity or fifty percent (50%) or more of the equity ownership of such
other entity or pursuant to the purchase of less than a fifty percent (50%) equity ownership in
connection with a joint venture or other strategic arvangement or other commercia] relationship;
provided that such transaction or series of transactions has been approved by the Board;

: (E)  shares of Common Stock or Prefetred Stock (i)
iesued upon the merger of Unity Semiconductor Corporation, 2 California corporation, with and
into this Corporetion and any securities issuable upon conversion thereof and (i) issuable upon
exercise of any options, warrants or rights o purchase any securitics of the Corporation
outstanding as of the date of this Restated Certificate of Incorporation and any securities issuable
upon the conversion thereof; '

(F)  shares of Common Stock issued pursuant to a
transaction described in Section 5.4 hereof:

(G)  shares of Common Stock issued or issushle in a
public offering prior to or in conmection with which ali outstanding shares of Preferred Stock will
be converted to Common Stock; and

‘ (H)  any shares of Commion Stock or Preferred Stock {or
options, or warrants or rights to acquire same), issued or jssuable hereafter that are (i) approved by
the Board and (ii) approved by the vote of the holders of a mzjority of the Preferred Stock, voting
together as a single class, as being excluded from the definition of “Additional Shares of Common
Stock” under this subparagraph 5.8(b); and

()  Common Stock issued or deemed issued pursuant to
~ Section 5.8(c) as a result of 5 decrease in the Conversion Price of any series of Preferred Stock
resulting from the operation of this Section 5.8.

. (i) The “Aggregate Consideration Received” by the
Corporation for any issue or sale {or deemed issue or sale) of securities shall (A) to the extent it
consists of cash, be compuied as the gross amount of cash received by the Corporation before
deduction of any underwriting or similar commissions, compensation or concessions paid or
allowed by the Corporation in connection with such issue or sale and without deduction of any
expenses payable by the Corporation; (B) to the extent it consists of property other than cash, be
computed at the fair value of that property s determined in good faith by the Board: and C) if
Additional Shares of Common Stock, Convertible Securities or Rights or Options to purchase
either Additional Shares of Common Stock or Convertible Securities are issued or sold together
with other stock or securities or other assets of the Corporation for a consideration which covers
both, be computed as the portion of the consideration so received that may be reasonably
determined in good faith by the Board to be allocable to such Additional Shares of Common
Stock, Convertible Securities or Rights or Options.
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(iii)  The “Common Stock Equivalents Outstanding” shall mean
the number of shares of Common Stock that is equal to the sum of (A) ail shares of Common
Stock of the Corporation that are outstanding at the time in question, plus (B) all shares of
Common Stock of the Corporation issuable upan conversion of all shares of Preferred Stock or
other Convertible Securitics that are outstanding at the time in question, plus (C) all shares of
Common Stock of the Corporation that are issnable upon the exercise of Rights or Options that are
outstanding at the time in question assuming the full conversion or exchange into Common Stock
of all such Rights or Options that are Rights or Options to purchase or acquire Convertible
Securities convertible into or exchangeable for Common Stock.

(iv) The “Comvertible Securities® shall mean stock or other
securities convertible into or exchangeable for shares of Common Stock, - :

o (v)  The “Effective Price” of Additional Shares of Common
Stock shall mean the quotient determined by dividing the total number of Additional Shares of
Common Stock issned or sold, or deemed to have been issued or sold, by the Corporation under
this subsection 5.8, into the Aggregate Consideration Received, or deemed to have been received,
by the Corporation under this subsection 5.8, for the issue of such Additional Shares of Common
Stock; and

(vi) The “Rights or Options® shall mean warranis, options or
- other rights to purchase or acquire shares of Common Stock or Convertible Securifies.

- () Deemed Issuances. For the purpose of making any adjustment to
the Conversion Price of any series of Preferred Stock required under this subsection 5.8, if the
Corporation issues or sells any Rights or Options or Convertible Securities and if the Effective
Price of the shares of Common Stock issusble uporn exercise of such Rights or Options and/or the
conversion or exchange of Convertible Securities {computed without reference to any additional or
similar protective or antidiletion clauses) is less than the Conversion Price then in effect for 2
series of Preferred Stock, then the Corporation shall be deemed to have issued, at the time of the
issuance of such Rights, Options or Convertible Securities, that number of Additional Shares of
Common Stock that is equal to the maximum number of shares of Common Stock issuable upon
exercise or conversion of such Rights, Options or Convertible Securities npon their issusnce and
to have received, as the Agpregate Consideration Received for the issuance of such sheres, an
amotmt equal {o the total amount of the consideration, if any, received by the Corporation for the
issuance of such Rights or Options or Convertible Securities, plus, in the cass of such Rights or
Options, the minimum amounts of consideration, if any, payable to the Corporation wpon the
exercise in full of such Rights or Options, plus, in the case of Convertible Securities, the minimurm
amounts of consideration, if any, payable fo the Corporation (other than by cancellation of
lisbilities or obligations evidenced by such Convertible Sccurities) upon the conversion or
exchange thereof; provided that:

) if the minimum amownts of such consideration cannot be
ascertained, then the Deemed Issuance will occur when it can be ascertained;

7 ()  if the minimum amounnts of such consideration cannot be
ascertained, but are a function of antidilution or similar protective clauses, then the Corporation

shall be deemed to have received the minimum amounts of consideration without reference to such
clauses;
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(i) if the minimum amount of consideration payable to the

Corporation upon the excrvise of the Rights or Options or the conversion or exchange of the
- Convertible Securities is reduced over time or upon the occurrence or non-occurrence of specified
events other than by reason of antiditution or similar protective adjustments, then the Effective
Price shall be recalculated using the figare to which such minimum amount of consideration is
reduced; and

(iv) if the minimum amount of consideration paysble to the
Corporation upon the exercise of the Rights or Options or the conversion or exchange of the
Convertible Securities is subsequently increased, then the Effective Price shall again be
recalculated using the increased minicimm amount of consideration paysable to the Corporation
upon the exercise of such Rights or Options or the conversion or exchange of such Convertible
Securities,

No further adjustment of the Conversion Price, adjusted upon the issuance of the Rights or
Options or the Convertible Securities, shall be made as a result of the actual issnance of shares of
Cormmon Stock on the exercise of any such Rights or Options or the conversion or exchange of
any such Convertible Securitics. If any of the Rights or Options or the conversion rights
represented by any of the Convertible Secwrities shall expire without having been fully exercised,
then the Conversion Price as adjusted upon the issuance of such Rights or Options or such
Convertible Securities shall be readjusted to the Conversion Price which would have been in effect
had an adjustment been made on the basis that the only shares of Common Stock so issued were
the shares of Common Stock, if any, that were actually fssued or sold on the exercise of such
Rights or Options or rights of conversion or exchange of such Convertible Securities, and such
shares of Common Stock, if any, were issued or sold for the consideration actually received by the
Corporation upon such exercise, plus the consideration, if any, actually received by the
Corporation for the granting of all such Rights or Options, whether or not exercised, plus the
consideration received for issuing or selling all such Convertible Securities actually converied or
exchanged, plus the consideration, if any, actually received by the Corporation (other than by
cancellation of ligbilities or obligations evidenced by such Convertible Securities) on the
conversion or exchange of such Convertible Securities, provided that such readjustment shall not
apply to prior conversions of Preferred Stock.

59  Certificate of Adjustment. In each case of an adjustment or readjustment of
the Conversion Price for a seties of Preferred Stock, the Corporation, at its expense, shall cavse its
Chief Financial Officer to compute such adjustment or readjustment in accordance with the
provisions hereof and prepare a certificate showing such adjustment or readjustment, and shall
mail such certificate, by first class mail, postage prepaid, to each registered holder of the Prefecred
Stock at the holder’s address as shown in the Corporation’s books.

5.10  Fraclional Shares. No fractional shares of Commeon Stock shatl be issued
upon any conversion of Preferred Stock: In lieu of any fractional share to which the holder would
otherwise be entitled, the Corporation shall pay the holder cash equal to the product of sach
fraction multiplied by the Common Stock’s fair market value as determined in good faith by the
Board as of the date of conversion.

5.11  Reservation of Stock Issuable Upon Conversion. The Corporation shall at
2l times reserve and keep available out of its authorized but wnissued shares of Common Stock,
solely for the purpose of effecting the conversion of the shares of the Prefemed Stock; such
mamber of its shares of Common Stock as shall from time to fime be sufficient to effect the
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conversion of all outstanding shares of the Preferred Stock; and if at any time the number of
- authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion of
all then outstanding shares of the Prefesred Stock, the Corporation will take such corporate action
as may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares of
Common Stock to such number of shares as shall be sufficient for such purpose,

3.12 Nofices. Any notice required by the provisions of this Certificate of
Incorporation to be given to the holders of shares of the Preferred Stock shall be deemed given
upon the earlier of actual receipt or deposit in the United States mail, by certified or registered
mail, return receipt requested, postage prepaid, or delivery by a recognized express coutier, fees
prepaid, addressed to each holder of record at the address of such holder appearing on the books of
the Corporation.

: 5.13  No Impairment. The Corporation shall not, without the appropriate vote of
the stockholders under the Delaware General Corporation Law or Section 6 of this Certificate of
Incorporation, aveid or seek to avoid the observance or performance of any of the terms to be
observed or performed hereunder by the Corporation, but shall at all times in good faith assist in
cartying out all such ection as may be reasonably necessary or appropriate in order to protect the
conversion rights of the holders of the Preferved Stock against impairment,

6. Restrictions and Limitations.

6.1  Protective Provisions. So long as 1,000,000 shares of Preferred Stock
remain outstanding, the Corporation shall not (by amendment, merger, consolidation or
otherwise), without the approval, by vote or written ‘consent, of the holders of a majority of the
Preferred Stock then outstanding, voting as a separate class on an as converted to Common Stock
basis: : :

{1)  amend its Certificate of Incorporation or Bylaws in any manner that
would alter or change the rights, preferences, privileges or restrictions of the Preferred Stock;

(2)  reclassify any outstanding shares of securities of the Corporation
into shares having rights, preferences or privileges senior to or on a parity with the Preferred
Stock; .

(3)  authorize or issue, or obligate itself to issuc, any other equity
security, including any other security convertible into or exercisable for any equity security,
having rights or preferences senior to or being on a parity with the Preferred Stock as to dividend
rights, liquidation or voting preferences; :

(4)  increase or decrease {other than by conversion or redemption) the
total number of authorized shares of Preferred Stock: ‘

(5}  enterinto a transaction constituting a Change of Control;
(6)  liquidate or dissolve;

(7)  declare or pay any dividends on or declare or make ény other
distribution, purchase, redemption or acquisition {other than Permitted Repurchases), directly or
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indirectly, on account of any shares of Preferred Stock or Common Stock now or hereafter
outstanding; or

! (8)  mcrease or decrease the authorized size of the Corporation’s Board
of Directors.

7. Miscellaneous.

7.1  No Reissnance of Preferred Stock. No share or shares of Preferred Stock
acquired by the Corporation by reason of redemption, purchase, conversion or otherwise shalt be
reissued, and all such shares shall be cancelled, retired and eliminated from the shares which the
Corporation shall be authorized to issue.

72  Preemptive Rights. No stockholder of the Corporation shall have a right to
purchase shares of capital stock of the Corporation sold or issued by the Corporation except to the
extent that such z right may from time to fime be set forth in a written agreement between the
Corporation and a stockholder. '

ARTICLE VI

Except as otherwise provided herein, the Board of Directors of the corporation shall have
the power to adopt, amend or repeal the Bylaws of the Corporation.

ARTICLE V1l

To the fullest extent permitted by law, no director of the Corporation shall be personally
liable for monetary damages for breach of fiduciary duty as a director. Without limiting the effect
of the preceding sentence, if the Delaware General Corporation Law is hercafter amended to
authorize the further elimination or limitation of the liability of a director, then the liability of a
director of the Corporation shall be eliminated or limited to the fullest extent permitied by the
Delaware General Corporation Law, as so amended.

Neither any amendment nor repeal of this Asticle VI, nor the adoption of any provision of
this Certificate of Incorporation inconsistent with this Article VII, shall eliminate, reduce or
otherwise adversely affect any limitation on the personal liability of a director of the Corporation
existing at the time of such amendment, repeal or adoption of such an inconsistent provision.

To the fullest extent permitted by applicable law, the Corporation is authorized to provide
demnification of (and advancement of expenses to) agents of the Corporation (and any other
persons to which Delaware General Corporation Law permits this Corporation to provide
indemnification) through Bylaw provisions, agreements with such agents or other persons, vote of
stockholders or disinterested directors or otherwise, in excess of the indemnification and
advancement otherwise permitted by Section 145 of the Delaware General Corporation Law,
subject only to limits created by applicable Delaware General Corporation Law (statutory or non-

statutory), with respect to actions for breach of duty to this Corporation, its stockholders, and
others.
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