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Attorney Docket 7271-140293

Form PTQ-1595 (Rev, 03/11) U.S. DEPARTMENT OF COMMERCE
OMB No. 0651-002r7 (exg. 4/30/2015) Unitgd States Patent and Trademark Office

RECORDATION FORM COVER SHEET
PATENTS ONLY
To the Director of the U.S. Patent and Trademark Office: Please record the attached documents or the new address(es) below.

1. Name of conveying party(ies) 2. Name and address of receiving party(ies)
Name: Oclaro (North America), Inc.

Avanex Corporation
Internal Address:

Additional name(s) of conveying party(ies) attached?DYes No

3. Nature of conveyance/Execution Date(s): Street Address: 2560 Junction Avenue
Execution Date(s) July 7, 2009
[ ] Assignment [ ] Merger
ity San J
D Security Agreement Change of Name City: =
[] Joint Research Agreement State: California
|:| Government Interest Assignment Country:_United States Zip: 95134
|:] Executive Order 9424, Confirmatory License '
I:] Other Additional name(s) & address(es) attached? |:] Yes No
4. Application or patent number(s): [_] This document is being filed together with a new application.
A. Patent Application No.(s) B. Patent No.(s)
Please see attached Recordation Form Page 2 Please see attached Recordation Form Page 2

Additional numbers attached? Yes DNO

5. Name and address to whom correspondence 6. Total number of applications and patents
concerning document should be mailed: involved:_ 37

Name: William H. Logsdon

7. Total fee (37 CFR 1.21(h) & 3.41) $.0

Internal Address:_The Webb Law Firm [ Authorized to be charged by credit card
|:| Authorized to be charged to deposit account
Street Address;_One Gateway Center [] Enclosed
420 Ft. Duquesne Blvd., Ste 1200 None required (government interest not affecting title)
City: Pittsburgh 8. Payment Information

a. Credit Card Last 4 Numbers 1916
Expiration Date _05/2015

State: PA Zip: 15222

Phone Number; 412-471-8815
Fax Number: 412-945-5933

Email Address: assignments@webblaw com

9. Signature: /A///M/ ; May 14.2014

b. Deposit Account Number _23-0650
Authorized User Name William H. Logsdon

*/ Signat Date
William H. Logsdon Total number of pages including cover 20
Name of Person Signing sheet, attachments, and documents:

Documents to be recorded (including cover sheet) should be faxed to (571) 273-0140, or mailed to:
Mail Stop Assignment Recordation Services, Director of the USPTO, P.O.Box 1450, Alexandria, V.A. 22313-1450

Doc. No. 2803240
PATENT
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RECORDATION FORM COVER SHEET
PATENTS ONLY - PAGE 2

United States Patent Numbers

5,442,479 6,542,289
5,726,796 7,009,770
5,613,023 6,865,024
5,640,268 6,597,503
6,834,144 6,853,488
5,859,717 6,433,901
6,643,058 6,748,140
5,383,051 6,407,839
6,519,080 6,169,828
6,529,307 6,453,089
6,144,494 6,515,779
6,169,630 6,650,801
6,185,040 6,643,056
6,028,706 7,693,364
6,296,361 7,603,006
6,332,689 7,016,610
6,343,866 8,175,127
6,317,526 8,213,073
6,226,115
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Delaware ...

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
COPIES OF ALL DOCUMENTS ON FILE OF "OCLARO (NORTH AMERICA),
INC. " AS RECEIVED AND FILED.IN THIS OFFICE.

THE FOLLOWING DOCUMENTS HAVE BEEN CERTTFIED:

CERTIFICATE OF INCORPORATION, FILED THE FIRST DAY OF
DECEMBER, .A.D. 1999, AT 3 O'CLOCK P.M.

CERTIFICATE OF AGREEMENT OF MERGER, FILED THE TWENTY-SIXTH
DAY OF JANUARY, A.D. 2000, AT 3 O'CLOCK P.M.

RESTATED CERTIFICATE, FILED THE TWENTY-SIXTH DAY OF JANUARY,
A.D. 2000, AT 3 O'CLOCK P.M.

( ™ RESTATED CERTIFICATE, FILED THE NINTH DAY OF FEBRUARY, A.D.
d 2000, AT 3 O'CLOCK P.M. |

CERTIFICATE OF OWNERSHIP, FILED THE TWENTY-NINTH DAY OF
JANUARY, A.D. 2001, AT 2 O'CLOCK P.M.

CERTIFICATE OF DESIGNATION, FILED THE TWENTY-THIRD DAY OF
-AUGUST, A.D. 2001, AT 4:30 O'CLOCK P.M.

CERTIFICATE OF AMENDMENT, FILED THE TWENTIETH DAY OF
NOVEMBER, A.D. 2006, AT 2:18 0'CLOCK P.M.

CERTIFICATE OF AMENDMENT, FILED THE TWELFTH DAY OF AUGUST,

oﬂmy Vi, Bullock, Secretary of State e,
AUTHEN TIQN 9928102

DATE: 10-18-12

3134018 8100H

121139932

You may vexify this cextificate online
at corp.delanare. gov/authver. sheml

(,—\
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Delaware ...

The First State

A.D. 2008, AT 8:52 O'CLOCK A.N.

CERTIFICATE OF MERGER, FILED THE TWENTY-SEVENTH DAY OF
APRIL, A.D. 2009, AT 4:13 O'CLOCK P.M.

CERTIFICATE OF AMENDMENT, CHANGING ITS NAME FROM "AVANEX
CORPORATION" TO "OCLARO (NORTH AMERICA), INC.", FILED THE
SEVENTH DAY OF JULY, A.D. 2009, AT 7:33 0'CLOCK P.M.

CERTIFICATE OF CHANGE OF REGISTERED AGENT, FILED THE
SIXTEENTH DAY OF NOVEMBER, A.D. 2009, AT 6:21 O'CLOCK P.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID
CERTIFICATES ARE THE ONLY CERTIFICATES ON RECORD OF THE

AFORESAID CORPORATION, "OCLARO (NORTH AMERICA), INC."

en‘rey W, (mllack Secretary of State
AUTHEN CATION: 9928102

DATE: 10-18-12

3134019 8100H

121139932

You may vertfy thas certificate cnline
at corp.delaware.gov/authver. shtmi
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STATE OF DRLAWARE

SECRETARY OF STATE
DIVISION OF CORPORATIONS
FriED 03:00 PM 12/01/1999

091511996 - 3134019

CERTIFICATE OF INCORPORATION
OF
AVANEX CORPORATION

Article ],

The name of the corporation is Avanex Corporation (the "Corporation").

Article I

The address of the Corpoi’aﬂon's registered office in the State of Delaware is 1209 Orange
Street, in the City of Wilmington, Delaware 19801, County of New Castle. The name of its
registered agent at such address is The Corporation Trust Company.

Article ITL,

ey The nawre of the business or purposes to be canducted or promoted by the Corporation is to
< } engage in any lawful act or activity for which corporations may be organized under the Genera}
o Corporation Lew of Delaware. : ' o ‘
Article IV,

This Corporetion is authorized to issue only one class of shares, deéignated Common Stock,
$.001 par value. The total number of shares of Common Stock which this Corporaion shall have the
authority to 1ssue shall be 1,000. '

. Anticle V
The name and mailing address of the incorporator are as follows:
Mark Fleisher
¢/0 Wilson Sonsini Goodrich & Rosati
650 Page Mill Road ’
Palo Alto, CA 94304-1050
N R 1" : COPNISHOS MOSTiE  MVi.Li RS ol
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Article V1.

The Corporation is to have perpetual existence.

Article VII.

Elections of directors need not be by written bellot unless & stockholder demands election by
written ballot at the meeting and before voting begins or uniess the Bylaws of the Corporation shall
s0 provide

Article VIIIL

The number of directors which constitute the whole Board of Directors of the Corporauon
shall be designated in the Bylaws of the Corporation.

Article IX,

In furtherance and not in limitation of the powers conferred by statute, the Board of Directors (“\

18 expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation,

Article X.

(2)  Tothe fullest extent permitted by the Delaware General Corporation Law as the same
 exists or as may heresfler be amended, & director of the Corporation shall not be personally liable to
the Corporation or its stockholders of monetary demages for breach fiduciary duty as a director.

(b)  The Corporation shall indemnify to the fullest extent permitted by law any person
made or threatened to be made a party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was a
director, officer or employee of the Corporation or any predecessor of the Corporation or serves or
served at any other enterprise as a director, officer or employee at the request of the Corporation or
any predecessor the Corporation.

Neither any smendment nor repeal of this Article X, nor the adoption of any provigion of this
Corporation's Certificate of Incorporation inconsistent with this Article X, shall climinate or reduce
the effect of this Article X, in respecs of any matter occurring, or any action or proceeding aceruing
or arising or that, but for this Article X, would accrue or arise, prior to such amendment, repea! or
adoption of an inconsistent provision.

CONRPORTBEPAL b ook 1268261, .2-
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Article X1,

Mectings of stockholders may be held within or without the State of Delaware, as the Bylaws
may provide, The books of the Corporation may be kept (subject to any provision contained in the
statutes) outside of the State of Delaware at such place or places as may be designated from fime to
time by the Board of Directors or in the Bylaws of the Corporation.

Article XIL.

Vacancies created by the regignation of one or more members of the Board of Directors and
newly created directorships, created in nccordance with the Bylaws of this Corporation, may be
filled by the vote of a majority, although less than a quorum, of the directors then in office, orby a
sole remaining director.

Article XII1.

Advance notice of new business and stockholder nominations for the election of directors
shall be given in the manner and to the extent provided in the Bylaws of the Corporation.

Article X1V,

Rollowing the effectiveness of the registration of any class of securities of the Corporation
pursuant to the requirements of the Securities Exchange Act of 1934, 8 amended, no action shall be
taken by the stockholders of the Corporation except at an annua} or special meeting of the
stockholders called in accordance with the Bylaws and no action shall be taken by the stockholders
by. written consent.

Article XV,

The Corporation regerves the right to amend, alter, change or repeal any provision contained in
thes Certificate of Incorporetion, it the manner now or hereafier prescribed by statute, and all rights

~ conferred upon stockholders herein are granted subject to this reservation.

€ \WRPORTBLAFALIbZasb\1268262.1 : 3.

P EEH HISNOS WOSTIR  A¥iiti 8630 4 tog

»

PATENT

REEL: 032889 FRAME: 0382



1, THE UNDERSIGNED, being the incorporator hereinbefore named, for the purpose of forming
a corporation pursuant to the Corporation Law of the State of Delaware, do make this certificate, hereby
declaring and certifying, under penalties of perjury, that this is my act and deed and the facts herein
stated are true, and accordingly have hereunto set my hand this 1st day of December 1999.

Js/ Mark E. Fleisher
Mark E. Fleisher, Incorporator

)

C:NRPORTBLPALb2'esbr1 268268, 1 . i
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STATE OF DELAWARE

SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 03:00 PM 01/26/2000

001041837 - 3134019

AGREEMENT AND PLAN OF MERGER OF
- AYANEX CORPORATION T
. (a Delaware corporstion)

AVANEX CORPORATION
{» California carporation)

THIS AGREEMENT AND PLAN OF MERGER dated as of January 26, 2000 (the
“Agreement”) is between Avanex Corporation, a Delaware corporation (*Avaney-Delaware”), and

Avanex Corporation, a California corporation (*Avangx-California”). Avapex-Deleware and
Avanex-Cslifornia are sometithes referved 1o herein as the *Constityent Corporgtions.

A Avanex-Deleware is a corporation duty organized and oxisting under the laws of the
State of Delaware and hes an authorized cepital of 1:000 shares, $.001 par velue, of “Common

Stock." As of December 3, 1999, 1,000 shares of Comman Stock were issued and outstanding, wll of
which are hold by Avaneéx-Coliforms. ~ = =~ o :

B. Avanex-California is a corporstion duly organized and existing under the Jaws of the
State of Californis and has an authorized'capital of 75,400,000 shares, 3.001 par value, of which
" 30,000,000 shares are designated as “Common Siock, 4,600,000 of which are deiigaated as "Series
( 7 A Preferred Stock," 6,350,000 of which are designated as "Series B Preferred Stock”, 10,850,000 of
which are designated "Seriés C Preferred Stock" and 3,600,000 of Which are designated "Series D
Preferred Stock” © As of Devember 3, 1999, 13,3, 4,554 shares of Conimon Stock, 4,530,080 shares
of Series A Preferved Stock, 6,296,744 shures of Series B Prefened Stock, 9,032,169 shares of Scries
C Proferréd Stack and 3,487,097 shares of Series I3 Preferred Stock werc issued and outstanding. |

- C.  TheBowd of Directors of Avaié-California bas detorniinéd e, fof the purpose of
effecting the reincorporation of Avanex-California in the State of Delaware, it'is advisable and in the
best interests of Avanex-California and its shareholders thet Avanex-Califomia merge with and into

Avancx-Delaware upon the torms and conditions herein provided. -

D.  The respective Boards of Directors of Avanex-Delaware and Avenex-California, the
shareholders of Avanex.California and the sole stockholder of Avanex-Delaware have approved thig
Agreement and have directed that this Apresment be executed by the undersigned officers.

NOW, THEREFORE, in considerasion of the mutial agreciments and covenants sét forth -

hersin, Avaﬁeu-_beluWare and Avanex-California hereby sgree, subject o the terms and condifioks
hereinalier set forth, as follows: : '

CANRFORTBL\PALibHs0\1 275005, . Je
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1. MERGER

) Merger. In accordance with the provisions of this Agrecment, the Delawars General
Corporation Law and the California Genersl Corporvation Law, Avanex-California shull be merged
with and info Avanex-Delaware (the “Merges™, the separate existence of Avanex-Califomia shall
cease and Avanex-Delaware shall be, and is hersin sometimes referved to as, the “Sugviving
Corporatioy,” and the name of the Surviving Corporation shalt be Avanex Corporation

(®)  Filingand Effcotiveness. The Merger shall become effective when the following
actions shall have been completed: o I '

()  Anexccuied Cetificate of Merger or an executed counterpart of this

Agreement mestivig the requiremicuts of the Delaware General Corporation Law shall have been filed

with the Secretary of State of the State of Delaware; and _

()  An executed Certificale of Merger or an excouted counterpart of this
Agreement mesting the requirements of the Califomia General Corporstion Law shall have been
filed with the Sccretary of State of the Stats of California. _ :

The date and time when the Merger shall beacome effective, as aforesaid, in hersin called the

“Effective D e Merger” \

- () Effegtof the Merger. Upon the Effoctive Dato of the Merger, the separate existence
of Avasex-California shafl ceass and Avanox-Delawass, a5 the Surviving Corporation, (i) shall
conlinug to possess all of its assets, rights, powers and property as constitated inmmediately prior to
the Effective Date of the Merger, (if) shall be subject 10 all actions previously taken by its and.
Avanex-California’s Boards of Directors, (jii) shull succeed, without other transfer, to ali of the
ssets, tights, powers and property of Avanex-Californis in the manner 85 more fully set forth in
Section 259 of the Delawars General Corporstion Law, (iv) shull continue to be subject 10 all of its

debts, ligbilities and obligations os constituted immediately prior 1o the Effective Date of the Merger,
and (v} shall succced, without other transfer, o all of the debts, liabilities and obligations of Avanex-

Califonia in the same manner as il Avanex-Delawere had itsslf incurred them, alf as more fully
provided under the applicable provisions of the Delaware General Corporation Law and the

California Genera) Corporation Law.

(8 Restaled and Avogaled Cortfisate of Iarporation. The Resiated and Amendsd
Cenificaie of Incorporstion in the form ettached hereto as Exhibit A (the “Certifioate of
Incorgotation”) shall be the Cenificate of ucorporation of the Surviving Corporation witil duly
amended in accordance with the provisions theveof and applicable law, .

(b) Bylgws The Bylaws of Avanex-Delaware as in sffect tmmediately prior W0 the
Effective Date of the Merger shall continue in fult force and cffect as the Bylaws of the Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable law.

" CANRPOR TBLAPALIb2 QM 275005 | B 23
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{¢) Di ers. The directors and officers of Avanex-Dolaware immediately
prior to the Effective Date of the Merger shall be the directors and officers of the Surviving
Corporation until their successors shall have been duly elected and qualified or unti! as otherwige
provided by law, the Certificats of Incomporation of the Surviving Corporation or the Bylaws of the
Surviving Corporation, : ' '

3. MANNER OF CONVERSION OF STOCK

(3) ~Californi . Upon the Effective Date of the Merger, every
two shires of Common Stock of Avanex-California issued and ousstanding immediately prior thereto
shall, by virtus of the Merger and without any action by the Constituent Corporations, the holder of
such shares or any other person, be converted into and exchanged for three shares (rounded up to the
nearest whole share) of fully paid and nonassessable Common Stack, $0.001 par value, of the -
Suyviving Corporation,

®) vanex-Californi - Upon the Bffective Date of the Merger, every
two shares of Serics A Proferred Stock, Series B Preferved Stock, Series C Preferred Stock and

shall, by vivtue of the Merger and without any action by the Constitient Corporations, the holder of
such shares or any other person, be converted into and exchanged for three shares of fully paid and
nonessessable Serics A Preferred Stock, Series B Preferred Stock; Series C Preferred Stack and
Series D Preferred Stock, $0.001 par value, respeciively, of the Surviving Corporation. Fractional
shares will be rounded up 10 the nearest whole share. : ' B ' S

(c) vinex-Ds - Upon the Effective Date of the Marger, sach
share of Commoa Stock, $0.001 par value, of Avanex-Delaware issued and outstanding immediately
prior thereto shall, by virtue of the Merger and withaut any action by Avanex-Delaware, the holder
of such shares or any other person, be canceled and returned to the status of authorized but unissued
shares. : ‘ : ' :

(d)  Siock Options and Warrantz. At the Effective Date of the Merger, the Avanex-
Celifomia 1998 Stock Plan (the “Blan"), and e}l options and steck purchase rights relating to 4
Common Stock (each g “Avanex Option”) then outsianding under such plan, and al) rights to acquire
stock pursuant 1o any ouistending wasrants of Avanex-Californis (each a "Avanex Warrant”), or
otherwise, shall be assumed by Avanex-Delaware in accordance with provisions described below,

(i) - . Atthe Effective Date of the Merger, ¢ach outstanding and unexercised option,
warrant and other right 1o purchase shares of cepital stock of Avanex-Callfornia shall be assumed by
the Surviving Corporation and shall become an option, warrant or right to purchase 2 number of
shares equal to 1.5 times that nomber of ‘shares subject 10" Avanex-Califomia’s option (rounded down

benzfit plan of Avanex-Califoris (the "Stock Plans*) shall similarly be assumed by the Suviving
Corporation for alf intents and purposes as if such plan, including the reservation of shares of
Common Stock for issuance pursuant thereto (multiplied by 1.5), had been originally adopted and
authorized by the Surviving Corporation, _

CANRFORTBLPALISZ\YQ\1 275085, .3-
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(i)  Each Avanex Option and Avanex Warrant so assumed by Avanex-Delawars
under this Agreement shall continue to have, and be subject to, the same terms and conditions set
forth in the Plan and/or as provided in the respeclive agreements goveming such Avanex Option or
Avanex Warrint immediately prior to the Effective Date of the Merger. ‘

~(iii) K is the intention of the parties that the Avanex Options assumed by Avanex-
Delaware qualify following the Effective Date of the Merger as incentive stock options as defined in
Section 422 of the Internal Revenue Code of 1986, as amended (the “Code”), to the extent the
Avanex Options qualified as incentive stack options immediately prior to the Effective Date of the
Merger, ' - - :

{iv) Prompily following the Effective Date of the Merger, Avanex-Delaware will
issue 10 each holder of an outstanding Avanex Option and Avanex Warrant & document evidencing
the foregoing assumption of such Avanex Option and Avanex Warrant by Avangx-l_)elawarc.

(¥)  Attho Effective Date of the Merger, Avanex-California shall assign to
Avanex-Delawars any and all rights of repurchase pertaining to shayes of Avanex-California
Common Stack issued upon exercise of stock options, pursuant to stock»puzchgse agreements or

otherwise. o . .

() E&hw[cimﬁmﬂ After the Effective Date of the Merger, each holder of an
outstanding centificate representing shares of Avanex-California Commeon Stock may, at such
stockholder's option, surrender the same for cancellation to such instittion as Avanex-Delaware

shall appoint at the time 1o act as exchange agent {the “Exchange Agent”), and each such holder shal}

be entitled to receive in exchange therefor a cortificate or certificates representing the number of
shares of the Surviving Corporation’s Common Stack into which the surrendersd sheres wers
converted as hercin provided. Until 50 surrendered, each outstanding certificale theretofore

representing shares of Avanex-California Common shall be deemed for sll purposes to represent the

number of whole shates of the Swrviving Corporation’s Common Stock ite which such shares of
Avanex-California Common were converted in ths Merger. ' S

The registered owner.on the books and records of the Surviving Corporation or the Exchange
Agent of any such oulstanding cestificate shall, until such certificate shall have beon surrendered for

transfer or couversion or otherwise accounted for to the Surviving Corporation or the Exchange -
Agent, have and be entitled to exercise any voting and other rights with respect to and 1o receive
dividends and other distributions upon the shares of Common Stock of the Surviving Comporation

represented by such outstanding centificate as provided above.

Each certificate representing Common Stack of the Surviving Corparetion so issued in the
Merger shail bear the same legends, if any, with respect to the Tesirictions on transferebifity as the
certificatcs of Avanex-California so converted and given in exchange therefor, unless otharwise
determined by the Board of Directors of the Surviving Corporstion in compliance with applicable
laws, - _

CANRPORTBLPALIbINOM 27508, 4
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name gt!xer thafl that in which the certificote surrendered in exchange therefor is registered, it shall be
a conditian of issvance thereof that the certificate so surrendered shall ba properly endorsed and

othenvi.sc in proper form for transfer, that such transfer otherwise be proper and that the person
Tequesting such transfer pay o the Exchange Agent any transfer or other taxes payable by reason of

4. GENERAL

(a) Mmﬁﬂcﬂ!ﬂﬂﬂ:ﬂﬂmm Avanex-Delaware covenants and agrees that it will,
on or before the Effective Date of the Merger: .

(i) Qualify 10 do business as 3 foreign corporation in the State of Califomia and
in connection therewith imevocably appoint an agent for service of process as
required under the provisions of Section 2105 of the California General
Corporation Law; - : ' ‘

(i File any and all documents with the appropriate fax authority of the State of
California nocessary for the assumption by Avanex-Delawars of all of the
corporate and/or franchise tax lisbilities of Avanex-Califomia; and

oy (i) Take such other actions a5 may be required by the Califomia General
( J ~ Corporation Law.

() Funher Assurances. From time to time, as and when requited by Avanex-Deleware
or by its succossors or assigns, there shall be cxccuted and delivered on behalf of Avanex-Califorma
such desds and other instruments, and there shal) be taken or caused to be taken by Avanex-
Delawsre and Avanex-California such further and other actions, as shall be 8ppropriate or necessary
in otder to vest or perfect in or conform of record or otherwise by Avanex-Delaware the title to and
possession of all the property, interests, assets, rights, privileges, imumunities, powers, francluses and
authority of Avanex-Califomnia and otherwise to carry out the purposes of this Agresment, and the
officers and directors of Avanex-Delaware are fully authorized in the name and on behalf of Avanex-

)  Abpndonment. At any time before the Effective Dare of the Merger, this Agreement
may be terminated and the Merger may be abandaned for any reason whatsoever by the Board of
Dircetors of either Avanex-California or Avanex-Delaware, or both, notwithstanding the approval of
this Agreement by the shareholders of Avanex-California or by the sole stockholder of Avanex-
Dclaware, or by both,

(@)  Amendment. The Boards of Disectors of the Constituent Corporations may amend
thiz Agresment any time prior to the filing of this Agreemant (or certificate in leu thereof) with the
Secretaries of State of the Statos of California and Delawars, provided that subsequent to the

C \NRPORTEL\PALID2\GQ\ 275065, _ 5.
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adoption of this Agreement by the sharcholders of either Constituent Corporation, this Agreement
shall not be amended except in compliance with the requirements of thie Califomia General
. Corporation Law and the Delaware Genersl Corporation Law. . ‘

® i . The registered office of the Surviving Corporation in the State of
Delaware is located at 1200 Orange Street, in the city of Wilmington, Connty of New Castle, and
The Corporation Trust Company is the registered 8gent of the Surviving Corporation at such address.

(0 Agreomen;. Executed copics of this Agrecment will be on file at the principal place
ofbusiness of the Surviving Corporation at 40919 Encyclopedia Circle, Fremont, California 94538,
and copies thereof will be fumished 1o any sharehoider of either Constituent Corporation, upon
request and without coat, : '

(B)  GovemingLaw. This Agreement shall in all respects be construed, interpreted and
enforced in accordance with and governed by the laws of the State of Delaware and the provisions of

the Califomia General Corporation Law.

4 (hy  Counterparts, In order to facilitate the filing and recoyding of this Agrcement. the
same may be execuled in any number of counterperts, cach of which shall be deemed to be an
original and all of which together shall constitute one and the same:instrument, - ' -

[Remainder of Page Lept 8hmk Intentionally) C\
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.IN WITNESS WHEREOQF, this Agreemeni, having
Avanex-Detaware and Avanex-Cali
rations and attested by their respect

first been approved by resolutions of the
forma, s hereby executed on behalf of

euch of such wo corpo ive officers thereunto duly authorized.

AVANEX CORPORATION
3 Delawase corporation

By: W A= / (‘ |
- Walter Alessandrini, President and Chief Executive
Officer : ' :

ATTEST:

v MD.

Judih M. O'Brien, Secretary

AVANEX CORPORATION T
8 California corporation

N ’ : o

(y}; By: W L L‘\,:’ /44‘\_-\;
Walter Alessandrini, President and Chief Execurive
Officer : »

ATTEST:

Jgirh M. O’Brien, Secretary
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AVANEX CORPORATION
(California Corporation)

OFFICERS' CERTIFICATE
Walter Alessandrini and Judith M. O’ Brien certify that:

L. They are the President and the Secretary, respectively, of Avanex Corporation, a
corporation organized under the laws of the Suate of Califomia.

2, The corporation has two authorized classes of stock, designated OCommon StockL)
and "Preferred Stock.” Thers are authorized 30,000,000 shares of Comunon Stock and 25,400,000
shares of Preferred Stock, of which 4,600,000 shares are designated Series A Preferred Stock,
6,350,000 shares aye designated Series B Preferred Stock, 10,850,000 shares are designared Series C
Preferred Stock and 3,600,000 shares are designared Series D Preferred Stock.

“Merger Agreement).

4. The principal terms of the Merger Agreement were approved by the Board of .
Dircetors und by the vote of a number of shares of each class of stock which equaled or exceeded the
vole required. '

.S The percentage vote required was more than 50% of the votes entitled to be cust by
holders of autstanding shases of the Commeon Stock voting as a single class and more then 50% of
the votes. entitled to be cast by holders of outstanding shares of Preferred Stock voting as a single

class.

6. Walter Alessandrini and Sudith M. O"Brien further declare under penaity of perjury
under the laws of the State of Califomia that each has read the foregoing certificate and knows the
contents thereof and thar the same is irue of their own knowledge. -

Executed in Fremont, California on Jenesoy 26 2000,

Walter Alessandrini, President and Chief
Exccutive Officer

ez o2

Judith M. O'Brien, Secrtary

Ny WVANEXUPOREINCORPORA TIONWMERGER AGRERMENT AVANRY.DOC
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AVANEX CORPORATION
(Surviving Corporstion)

OFFICERS' CERTIFICATE

Paul fiang and Judith M. O"Brien centify thar:

1 They are the Vice President and the Secretmry, respectively, of Avanex Corporation, 4
corporation orgamized undes the laws of the State of Delawans. _

2. The corporation has one suthorized chse of stock, deiignated “Common Stoclk.*
- Thero ere suthorized 1,000 shares of Common Stock.

3. There xe 1,000 shares of Common Stock outitanding and enditied to voie on the
Agreement and Play of Merger attached hereto (the *Merger Agrecment”).

4. Tho principal terms of the M«gn Agrocmunt wers approved by the Bowd of
Direetory and by the voie of a number of ahnres of each class of stock which equaled or oxcented the

vote required. ‘
L3 The percentage vots reauired was more than $0% of the Voles sntitlod to bo cust by
— the sale Stockholder of outstanding shares of Common Stock, T
( /} 6 Paul Jiang and Judith M O'Brien fwtivy declue undys pegalty of perjury under the

Executed in Fromont, Califormis on Sanuary 6, 2000,

m—

Peul Fang, Vien enf, Musuficiwing

. J%‘th M. O"Brien, Soeretary
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RESTATED AND AMENDED
CERTIFICATE OF INCORPORATION
OF AVANEX CORPORATION

Avanex Corporation, a comporation orgamzed end existing under the lows of the State of

Dclaware, hereby cenifies as follows:

A.  The name of the corporation is Avanex Corporation. The corporation was originally
incorporated under the sume name and the original Cetificate of Incorporation was filed with the

Secretary of State of the State of Dejaware on December (, 1999,

B.  This Cenificate of Incomporarion has been duly adopred in accordance with. the

provisions of the General Corporation Law of lhe Stare of Delawate by the Board of Direciors and

the Stockholders of the corporation,

C.  Pursuant to Sections 242 and 245 of the General Corporation Law of the State of
Delaware, this Centificate of lncorporauon restates and i anlegralas and further amsnds the pmv:snons

of the Certificate of Incorporation of this corporation,

- D The text of the Centificate of Incorporation is hercby amended and restated in it

enlirety to read as follows;

~ Article [

The name of this Corporation is Avanex Carporation.

U bAvaneaiARenuparannna mended and Recigred Cen ol facorp .00C (46999
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Agticle I

The address of the Corporation's registered office in the State of Deleware is 1209 Orange
Street, in the City of Wilmingion, Delaware 19801, County of New Castle. The rame of its
registerad agent at such address is The Corporation Trust Company.

Anicle 1

The purpose of this Corporation is o engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of Delaware.

Article IV

(8)  Anthorized Capital. This Corporauon is authorized to issue two classes of stock,
designated "Preferred Stock” - and “Common Stock.” The tolal number of shares which this
Corporation shall hyve authority 10 issue is, 113,100,000 of which 75,000,000 shares shalj be
Common Stack, with a par value of $.001 per share and 38,100,000 shares shall be Preferred Stock,
with 4 par value of $.001 per share. The Preferred Stock shall consist of four series designated
Series A Preferred Stock (the “Series A Preferred”), consisting of 6,900,000 shases. Series B
Prefenved Stock (the "Series B Preferred™), consisting of 9,525,000 shaes, Series C Preferred Stock
(the "Series C Preferved"), consisting of 16,275,000 shares and Series D Preferred Stock (the “Series
D Preferred™). consisting of 5,400,000 shares.

(b Authorized Capital Following Automatic Conversion Event, Upon the automatic
conversion of all outstanding shares of Prefarreg Stock in accordance with the provisions of this
Article TV, Section (W)(3)(b) of this Restated end Amended Cérificale of Incorporation (the
"Automatic Conversion Event*), the Company shail immediately thereafter be suthorized to issue
(wa classes of siock 10 be designated, respectively, Common Stock and Preferred Stock. The total
number of shares of Common Stock which the Company shall have the authority 1o issue shall be
300,000.000, $.00! par value, and the total number of shares of Preferred Stock the Company shall
have the authority to issue shall be 10,000,000, $.001 par value. Immediately following any
Automatic Conversion Event, the Preferred Stock may be issued from time to time in one or more
serics pursuant 1o a resolution or resolutions providing for such issue duly adopied by the Board of
Directors (authorily o do so being hereby expressly vesied in the Board). The Board of Directors is
fusther suthorized to determine or alter the rights. preferences, privileges and restrictions granted (o
or imposed upon any wholly unissued series of Preferred Stack and to fix the number of shares of
any series of Preferred Stock and the designation of any such series of Preferved Stock. The Board
of Directors, within the limsts and restrictions stated in any resolution or resolutions of the Bourd of
Directors originally fixing the numbher of shares constituting any series, may increase or decreasa
(but not below the number of sheres in any such series then outstanding), the number of shares of
any sesies subsequent to the issue of shares of that series, | '

CaavanealPO\Aingon NAMEINICT 308 K Cen. of Invarp. .00C 1ewm; ~2-
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(¢) &&ﬂmigqmwm, Immediutely following any Automatic
Conversion Event, the Board of Dircctors of the Company is authorized, without the further consent
Oor approval of the slockhoiders of the- Company 10 amend and restme this Cenificate of
Incorporation 1o show the authorized classes of capital stock as se forth'in the preceding paragraph
and to eliminate all references in this Centificate of - Incorporaiion 1o the nghts, preferences,
Privileges and resirictions of the series of Preferred Stock including those set forth in this Article IV
(und, in connection with any such amendment and festalement, to renumber the remaining Articles).

d) Prefered Stock. A statement of the rights, preferences, privileges and restrictions -
granted o or imposed on the Series A Preferred Stock, Serjes B Preferred Stock, Series C Preferred
Stock and Series Preferred Stock and the holders thereof is as follows: - .

(1) Dividends. The hokders of ihe Series:A Preferred Srock, the holders of the
Series B Preferred Stock, the holders of the Series'C Preferred Stock and the holders of the Series D
Preferted Stock shall be entitled 10 recoive, out of any funds iegally available therefor, dividends at
the rate of $0.041, $0.021, $0.04 and $0.192 respectively, per share, per annum, payuble in
preference and priofity o any payment of any dividend on Common Stock when ond as declared by
the Board of Dirctiors. Afier payment of such dividends, any additional divideénds declared shal be
distributed among a) holders of Series A Preferred Stock, alf holders of Series B Preferred Stock, gl
holders of Series C Preferred Stock, all holders of Series D Preferred Stock and all holders of
Common Stock in proportion to the number of shares of Common Stock which wounld be held by

o,

AR each such holder if aif shares of Series A. Prefeired Stock, Series B Preferred Stck, Series €
( 3 Preferred S1ock and Series D Prefened Stock were converted into Common Stock ar the then
effective Conversion Prices (a5 defined in paragraph 3(a) below). The right to such dividends on the
Preferred Siock shall not be cumulative; und no Tight shall accrue to holders of Series A Preferred
Stack, Series B Preferred Stack, Series C Preferred Stock or Series D Preferred Stock by reason of
the fact that dividends on such shares are not declared or paid in any prior year.

In the event that the Corporation shall have declared but shall not have paid dividends
outstanding immediately prior .to, and in the ¢vent of, a“conversion of the Preferred Stock (as
provided in paragraph 3 hereof), the Corporation shall, g the option of each holder. pay in cash to ;
each holder of Series A Preferred Stock, Series B Prefetred Stock, Series C Preferved Stock and :
Series D Preferred Stock subject 1o conversion the full amount of any such dividends or allow such '
dividends 10 be converted into Common Stock in accordance with, and pursuant 1o the terms
specified in, paragraph 3 hereof, o ‘ ' : :

(@ Liguidution Preference.

(@)  In the evem of any ligwdation, dissolution or winding up. of the
Corporation, either voluniary or involuntory, the holders of the Scries’A Preferred Stock, the
Series B Preferred Stock, the Secries C Preferred Stock and the Scrics D Preferred Stock shali be
entitled (o recerve, prior and in preference 16 any distribution of any of the assets or surplus funds of .
the Corporation to the holders of the Common Stock by teason of their ownership thereof, the
amount of $0.149 per share (a5 adjusted for sinck splits, stock dividends, recapitalizations and the
CaAvaneeI R atundAmiconted and Kestored Cen, At IC0rp. 1L (46vw0) o -3-
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like) for each share of Series A Preferred Stock then held by them, $0.267 per share {as adjusted for
stock splits. stock dividends, recapitalizations and the like) for cach share of Series B Preferred
Stock then held by iem, $0.504 per share (as adjusted for stock splits, stack dividends,
recapiralizations and the like) for sach share of Series C Preferred Stock then held by them, $3.833
per share (as adjusied for stock splits, stock dividends, recapitalizations and the like) for each share
of Series D Preferred Stock then held by them, and, in addision, an amount equal 1o alf declared but
unpaid dividends on each such share of Preforred Stock. If, upon the occurrence of such event the
assers and funds thus distributed among the holders of the Preferred Stock shall be insufficient to
permit the payment to the holders of the Series A Preferred Stock, Scrics B Preferved Siock, Series C

shall be entitled pursuant to this Section 2(a), then the entire asseis and funds of the-Corporation
tegally gveiluble for distribution shall be distributed ratably among the holders of the Series a
Prefered Siock, Series B Preleed Stock, Series C Preferred Stock and Ssries D Preferred Stock in-
proportion 1o the full liquidation preference to which such holder is entitled.

(b} After payment has been made 1o the-holders of the Seriés A Preferved
Stock, Series B Preferred Stock, Series € Preferred Stock and Series D Preferred Stock of- the
respective amounts {0 which they shall be entitled us provided in Section 2(a) ubove, the remuining
assets of the corporation available for disiribution 10 stockholders shalf be disuibuted ratably among
the holders of the Common Stock. . a o

() For jpurpose.s of this paragraph 2, (i) any acquisition of the Corporation -

by meuns of merger or other foim of corporate reorganization in which more then fifty percent
(30%) of the outsianding shares of the Corporation .are exchanged for ‘securitics or other
consideration issued, or caused to be issued, by the acquiring corporation or its subsidiary (other
than a transaction solely for the purpase of reincorporating the Corporation pursuant to the laws of
another jurisdiction) or (i) the sale of all or substantially o)l of the assets of the Corporation, shall be
treated as  liquidation, dissolution or winding up of 1he Corporation. ‘

() Conversion. The holders of the Preferred Stock shall have conversion rights
us follows (the “Conversion Rigﬁts"): - o '

@  Righero Conven, [Each share of Preferred Stock shall be convertible,
at the oprion of the holder thereof, ar any time, inlo such aumber of fully puid and nonussessabls

shates of Common Stock, in the case of the Series A Preferved Stock. as is determined by dividing -

$0.139 by the then applicable Series A Conversion Price (as defined below), in the case of the
Series B Preferved, as is determined by dividing $0.267 by the then applicable Series B Conversion
Price (45 defined below), in the case of the Series C Preferred, as is determined by dividing $0.504
by the then applicible Series C Conversion Price (us defined below) and in the case of the Series D
Preferred. us is determined by dividing $3.833 by the then upplicuble Series D Conversion Price (us
defined below) determined as hereinafter provided. '

The price ot which shares of Common Stock shall be deliverable upon

conversion of the Series A Preferred Stock {the "Series A- Conversion Price”) shall nitially be
€V anesMPORincorparanunva nnnied sitd Rentittodd Con. o . .DOC (469991 : ) -4~
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initially be $0.267 per share of Common Stock, the price at which shares of Common Stock shatl be
deliverabie upon conversion of shares of Seres C Preferred Stack (the “Series C Conversion Price™,
shall initiaily be $0.504 per shure of Common Stock and the price ar which shares of Common Stwock
shatl be delivesable upon conversion of shares of Serics D Preferred Stock (the “Series D Conversion
Price™). shalt mitially be $3.833 per share of Common Stock (the Series A Conversion Price, the
Series B Conversion Price, the Series C Conversjon Price and the Series D Conversian Price being
collectively referred herein as the "Conversion Prices”). Such initial Conversion Prices shall be
subject 10 adjustment us hercinafter provided. ' - :

(b} Automatic Conversion.  Eagh share of Preferred Stock shall

avtomatically be converted into shares of Common Stock at the then effective Series A Conversion

Price, Series B Conversion Price, Series C Conversion Price or Series D Conversion Price, as

applicable, (i) in the event of the effectiveness of a firm commitment underwritten public offering

pursuant 1o an effective registration statement under the Securities Act of 1933, as ameaded,

cavering the offer and sale of Common Stock for the account of the Corporation to the public -at a

price per share of at least $2.67 (as adjusted for stock splits, reverse stock splits and the like) and an

agpregaie offering price 1o rhe public of nor less than $10,000,000, or (ii) ut the election of the

holders of at least a majority of the oustanding shares of Prefemred Stock (voriag on an as convened

busis). In the evenr of such an olfering, the person(s) entitted o receive the Common Stock jssuable

¢ ’»% upon such conversion of Preferred Stock shall not be deemed to have converted such Preferred Stock
(ﬁ_____,.,-.‘»" until immediately prior to the closing of such underwritien public offering.

(¢)-  Mechanics of Conversion. No fractional shares of Common Stock
shall be issued upon conversion of Preferred Stock. In liew of any fractional share to which u holder ‘
would otherwise be cntitled, the Corporation shall pay cash equal to such fraction mulriplied by the
fair maorket value of the Comman Stack as detennined-by the Board of Directors. Before any holder
of Preferved Stock shall be entirod to convert the sume jnto (ull shares of Common Stock, he shall .
surrender the cerrificate or cemificates therefor, duly endorsed, at the office of the Corporation or of *
any transfer agent for the Preferred Stock, and shall give writien notice to the Corporation at such '
office that he elects 10 conven the same. Such notice shall also saze whether the holder clects,
pursuant to paragroph {1) hereof, 1o receive declared bur unpuid dividends on the Preferred Stock
proposed to be converted in cash, or to convert such dividends into shares of Common Stock ar their
fair market value as determined by the Board of Directors. The Corporation shall, os soon as
practicable chercafier, issue and deliver at such office to such holder of Preferred Stack, a certificate
or certificates for the number of shares of Common Stock to which he shall be entigled as aforesaid
wnd o check payable 10 the holder in the amount of any cosh amounts payable as the result of a
conversion into a fractional shure of Common Stock, and any declared but unpaid dividends on the
converted Preferred Stock which the holder elected 1o receive in cash. Such conversion shall be
deemed (o have been made immediately prior to the clase of business on the datc of such surrender
of the shures of Preferred Stock o be converted, and the person or persons entitled 1o receive the
shures of Cammon Stock issuable upon such conversion shalj be wented for o) purposes 45 the

CAN I Ry ‘iAol wid Restowd Con, of Incorp, 4260 (1449 -5-
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record holder or holders of such shares of Common Stock on such date. Tf the conversion is in
connection: with an underwritten public offering of securities registered pursuant to the Securities
Act of 1933, s amended, the conversion shall be conditioned upon the closing of such public
offening. in which event the person(s) entitled 1o receive the Common Stock Issuable upon such

conversion of the Preferved Stock shall nor be deemed 10 have converted such Praferred Stock until
immedialely prior to such closing. : '

@ Adjvstments to Conversion Price for Dijuting Jssuss.

. . () " Special Defipitions. For purposes of this paragraph (3)(d). the
foliowing definitions shaf) apply.

(1)~ "Options” shall mean rights, options or wasants o
subscobe for, puschuse or otherwise acquire either Cominon Stock or Convestible Securitigs,

"~ (2)  “"Convertib} ities” shall mean any evidences of
indebtedness, shaces (other than Common Stock, Series A Preferred Stock, Series B Preferred Stock,

Series C Preferred Stock and Series D Preferred Stock) or other securities convertible into or
exchangeable for Common Stock, ' '

4 (%) “Series. A Original lssve Daig” shall mean the cate on
which the firsi shure of Series A Preferred Stock was first issued.

(4)  "Series B Original lssne Date” sholl mean the date on
which the first share of Series B Preferred Stock was first issqu.

{5)  “Serigs C Original Issug Daie” shall mean the daie on

which the first share of Sérses C Preferred Stock was first issved.

(6)  “Series D Origina) Issue Date™ shall mean the date on

which the first share of Series D Preferred Stock was first issued. _
) "Agditional Shares of Common Stock" shall mean

shares of Common Stock issued (or, pursuant 1o paragraph 3(d)(iii), deemed to be issucd) by the

Corporation after the Original Issue Date other than shures of Comimon Stock issued or issbable:

(A)  upon conversion of shares of the Prefered
Sock;

(B) 10 officers or employees of, or consultants lo,
the Corporation pursuant to o stock great, option plan or purchase plan or other employee stock
incentive progrum (collecrively, the "Plans”) upproved by the Board of Directors.

WeatePUMen s Atk nd Rysibicd Ceft. lacarp LOC (darmny -6-
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oo (©) a3 4 dividend of distribution on the Preferred
tock: 4 :

: (D) upon exercise or cmjvéfsipn. of warrants 1o
puschase shares of Common Stock issued in connection with equipment lease tinancing transactions,
bank financing transactions or real estate leasing transuctions upproved by the Board of Directors,

where the issuance of such warrants is not principally for the purpose of wising additional 8quity
caputal for the Corporation; and '

_ (B) by way of dividend or other distribution on
shares of Common Siock excluded from the definition of Additional Shares of Common Stock by
the foregoing clauses ( A), (B), (C) and (D) or on shares of Common Stock so excluded,

» (if) Mﬂmwwm No adjustment in the

Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the

Series D Conversion Price shall be made in respect of the issuance of Additional Shases of Commeon

Stock unless the consideration per share for an Additional Share of Common Stock issued or desmed

to be issued by the Corporation js les than the Serios A Conversion Price, Series B Conversion

Price, Senes C Conversion Price or Series D Conversion Price, as applicable, in effect on the date of,

- 3nd immediately prior to such issue. No adjustment in the Series A Conversion Price, Senes B

Conversion Price, Series C Conversion Price or Series D Conversion Price shal) be miade pursbant io

paragraph (iv) below as a result of any stock dividend or subdivision Which canses an adjustmen in

the Series A Conversion Price, Series B Conversion Price. Series C Conversion Price or Series D
Conversion Price pursuunt to Section 3e) below. -

L

(i) MMMMMM {n the
event the Corporation gt any time or from time to time after the Series A Original Issue Date with
respect o the Series A Preferred Stock, after the Series B Original Issue Daje with respect fo the
Seres B Preferred Stock, alter the Series C Original Issue Date with respect to the Series C Preferred
Stock and afier the Series D Originul Issue Date with respect to the Series D Preferred Stock shal|
issue any Options or Conventible Securities or shall fix-a record date for the determination of hojdars
of any class of securities entitled to receive any such Options oF Convertible Securities, then the
maximurm number of shares (us set forth in the instrument relating thereto without regard to any
provisions conwined therein for u subsequent adjustment of such number) of Common Stack
issuable upon the exercise of such Options or, in the case of Convertible Securities and Options
therefor, the conversion or exchange of such Convenible Securitics, shall be deemed to be,
Additional Shares of Common Stock issued as of the time of such issuc or, in case such a record date
shall have been fixed, a5 of the close of business on such record date, provided that Additiona}
Preferred Siock, unless the consideration per share (determined pursuant to paragraph 3(d)(v}
hereal) of such Additional Shares of Common Stock would be less than the Series A Conversion
Price; with respect to the Series B Preferred Stock, unless the consideratjon per shure {determined
pursuant to paragraph Md)v) hereof) of such Additional Shares of Common Stock would be less
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then the §eriesl§ Conversion Price; with fespect (o the Series C Preferred Stock, unless the
consideration per shore (derermined pursuant to paragraph 3(d)(v) hereof) of such Additional Shares

Preferred Stock, unless the consideration per share (determined pursuant to paragraph 3(d)v)
he,m"n of such Additional Shures of Common Swek would be less than the Series D Conversion
Price, as applicuble, in effect on the date of and immediately prior fo such issue, or such record date,

as the case may be, and provided fusther thut in any case in which Additional Stures of Common
Stock are deemed 1o be issueg: '

' (A} no forther adjustment in ihe Series A
Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the Series D
Conversion Price, as upplicable, shall be made upon the subsequent issue of Convertible Securities
or shares of Common Siack upon the exercise of such Opiions or conversion or exchange of such
Convertible Saturines; '

' (B) if such Options or Convenible Securities by
their terms provide, with the passage of time or otherwise, for any Increase or decrease in the
consideration piyable to the Corporation, or increase or. decrease in the numbzr of shares of
Common Stock issuable, Upon the exercise, conversion or exchange thersof, the Series A
Conversion Price, Series B Conversion Price, Series Conversion Price or Series D Conversion
Price, a5 applicable, computed upon the original issue thereof (or vpon the occurrence of o record . (’\g
date with respect thereto), and any subsequent adjustments based therean, shall, upon any such : y
increase or decrsuse becoming effective, be recompured (o reflect such inceease or decrease insofar
as it affects such Options or the rights of conversion or exchange under such Convertible Securities:
and

' (C) - on the expiration or cancellation of any Options
or the sermunation of the right 1o convert or xchange any Convertible Securities which shall have
not been exercised. if the Series A Conversion Price, Series B Conversion Price, Series C
Conversion Price or Series D Conversion Price. as applicable, shalt huve been adjusted npon the
original issuance thereof or shall have been subsequently adjusied pursuant to clause (B) ubove, the
Series A Conversion Price, Series B Conversion Price, the Series C Conversion Price or Series D
Conversion Price. o5 upplicable. shalf be recomputed as if: ‘

(1) in the case of Conventible Securities or
Options for Common, the only Additional Shares of Common Svock issucd were shares of Common,
*if any, uctually issued upon the exercise of such Options or the conversion or exchange of such
Converiible Securities, and the consideration received therefor was the consideration sctually
received by the corporation for the issue of u)) such Options, whether or not exercised, plus the:
consideration actually received by the Corporation upon such exercise, or for the issue of all such
Convertible Securities which were sctoally converted or exchanged Plus the consideration actually
received by the corporation upon such conversion or exchange. if any. and '

CAAy A1 IR PO b A Agiemded <) Respanca Cen, 1of ficvag , ONC 146979y "8"

PATENT
REEL: 032889 FRAME: 0401



. e u AnnSUS BUNSING 5 362 G674 83an NJ. 163 Pp25S

. ) in the case of Options for Conventible
_Secu_nucs. only the Conventibje Securities, if any, aciually issued upon che exercise thereof were

issued at the time of issue of such Options and the consideration teceived by the Corporation for the
Add.monul Shares of Common Stock deemed 10 have been then issued was the consideration actuaity
received by the carporation for the issue of all such Options, whether or not exercised, plus the

cunsidera!iop deemed (o0 have becn received by the Corporarion upon the issue of the Convertible
Securities with Kespect 1o which such Options were uctuully exercised;

(D) no readjustment pursuant to clavses (B) and (C)
above shall have the effeet of increasing the Series A Conversion Price, Series B Conversion Price,
the Series C Conversion Price or the Series D Conversion Price, as applicable, to an smount which
exceeds the lower of () the initial Series A Conversion Price, Series B Conversion Price, Series €

-Canversion Price or Serjes D Conversion Price, ag applicable, or (ii) the Series A Conversion Price,
Serics B Conversion Price, Series C Conversion Price or Series D Conversion Price, as applicable,
that would have resulted from any issuance of Additional Shares of Commeon Stock between the
original adjusiment date and such readjustment date. - '

iv) ustment of Conversion Price U ssugnce of Additional
Shases of Commap Stock. In the event this Corporation shall issue Additional Shares of Common
Stock (including Additional Shares of ‘Common Stock deemed o be issued putsuant 10
Paragraph 3(d)(iii)) without consideration or for a consideration per share less than the Series A
Conversion Price, Series B Conversion Price. the Series C Conversion Price and/or the Series D
Conversion Price in effect on the date of and immediately prior 1o such issue, then and in such event,
the Series A Conversion Price, Series B Conversion Price, Series C Conversion Price undor the
Series D Convession Price, s applicable, shall be reduced, concurrently with such issue, 1o 3 price
(calculated 1o the nearest ceny) determined by multiplying the Series A Conversion Price, Series B
Conversion Price, Series C Conversion Price and/or the Series D Conversion Price, as applicable, by
& fraction, the numerator of which shall be the sum of (i) the number of shares of Common Stock
outstanding or Common Stock issuable upon conversion of the Prefersed Stack ourstanding
immediately prior 10 such issue (exchuding shares of Common Stock deemed jssued pursuant o
paragraph 3(d)(iii) but nog acwally issued and outstanding) plus (i) the rnmber of shares of
Common Stock which the uggregate considertion received by the Corporation for the 1otal number
of Additional Shares of Common Stock 50 issued would purchase at such Conversion Price: and the
denominator of which shoj] be the sum of (A) the number of shares of Common Stock outstanding or
Common Stock issuable Upon conversion of the Preferved Stock outstonding immediately prior to
such issue (exctuding shares of Common Stock deemed issued pursvant o paragraph 3(d){iii) but not

actually issued and ouistanding) plus (B) the number of such Additional Shares of Common Stock so
issued, '

, (v} Determinatio Consideration.  For purposes of this
paragraph A(d), the consideration received by the Corporation for the issue of any Additional Shayes
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{n - Cash and Propenty. Such consideration shall:

‘ (A) insofar as it consists of cash, be computed ac the
uggrogare amouni of cash received by the Cormporation:

L (B) msofar as it comsists of securities () if the
securities are then t_rad_ed on a natiohal securiries exchange or the NASDAQ Stack Market (or o

(3) days prior 10 receipt by the Corporation, () if she securities are actively traded over-the-counter,
then the value shal) be computed based on the average of the closing bid prices over the thiny-day
period ending three (3) days prior 1o the receipt by the Comoaration, and (iii} if there is no active
Public marker, then the valye shall be compured based on the Fair masket value theveof on the date of
receipt by the Corporation, as detenmined in geod faith by the Board of Directors of the Corporation;

- {C)  insofar as it consists of property other than ¢ash
and securities, be compuied at the fair value thereof at the time of such issue, as determined in good
faith by the Board of Directors; and

consideration which covers both, be the pirbpor_uon of such consideration so received, computed as
provided in clauses (A), (B) and (C) above, as determined in good faith'by the Bourd of Directors,

Q) Outions and Convertible Securities. The consideration
per shive received by the Corporation for Addirional Shares of Common Stock deemed to have been

issved pursuant o puragraph 3(d)iii), relating (o Options und Convenible Securities, shall be
determined by dividing '

4 (x}  the tonal amount, if any, received or receivable
by the Corporation as consideration for the issve of such Options or Convertible Securities, plus the
minimum aggregate amount of additional eonsideration (as ser forih 1 the instruments telating
thereto, without regard to uny provision contained therein for o subsequent adjustnent of such
consideration) payable to the Corporatlon upon the exercise of such Options or the conversion or
exchunge of such Conyertible Securities. or in the case of Options for Convertible Securities; the
exereise of such Options for Convertible Securities and the conversion or exchange of such
Coavartible Securities hy . ’

(¥} the maximum number of shures of Commen
Stock (as set forth in the instrument relating thereto, withaut regard 1o any provision comtained
therein for a subsequont adjustment of such aumber} issuable upon the exercise of such Options or
the conversion or exchange of such Convertible Securities.
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{e) s { i 5 jons
Consolidaions. Tn the event the i dividend on the Common Stock, or
the outstanding shares of Common Siock shall be subdivided, combined or consolidated, by
Feclussifieation, stock splir or otherwise. into a greater or fesser number of shares of Common Stock,
the Series A Conversion Price, Series B Couversion Price, Series C Conversion Price and Series D
Conversion Price iy effecs immediately Prior 10 such dividend, subdivisio , combination or

consolidation shal, concurrently with the effectiveness of such dividend, subdjvision, tombination
or consolidation, he Proportionaiely adjusted.

63 Nmmgm The Corporution wij)- not, by amendment of jis
Amended und Restared Centificate of Incorporation or through any Teorganization, transfer of assers,
merger. dissolution, issue or saje of Securities or any other voluntary sction, avoid or seek o avord
the ohservance or performance of any of the terms 1o be observed or performed hereunder by the
Carporation but wif a all times in goad faith assist in the careying out of ull-the provisions of this
paragsaph (3) and in the taking of all such action as may be necessary or appropriate . in order o
Protect the conversion rights of the holders of the Preferred Stock agains; imparmen,

® Recapinatization. If ai uny time or from time to time there shail pe a
recapitalization of the Common Stock (other than a subdivision, combination of merger or sale of
d8seL§ transaction provided for elsewhere in this puragraph ¢3) or paragraph (2)) provision shall be
made so that the holders of the Preferred Stock shall thereafter be entitled (o receive upon conversion
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shall be made in the applicution of the provisions of this puragraph (3) with respect 1o the rights of
the holders of the Preferred Stock after the recapimlization 1o the end that the provisions of this
puragraph (3) {including adjusimens of the Series A Conversion Price, Series B Conversion Price,
Series C Conversion Price or Series P Conversion Price then in effect and the number of shores
purchusuble upon conversion of the Preferred Steck) shall be applicable after that event a5 nearly
equivalent us muy be practicable. ) '

45 Voting R I8 irectors.

' {8)  Voting Rights, Except as otherwise required by law and a5 piovided
in paragraph (4)(b) below angd paragraph (5) below, the holders of Preferred Stock and the holders of
Common Seock ghall be entitled 10 notice of any stockholders” meeting and 1o vate as a single class
upon any matter submitied 1o the s1ockholders for  vote, as follows: (i) each holder of Preferced
Stack shall have ane vore {or each full share of Common Sieck into which irs respective shaces of
Preferred Stock would be convertible on the record date for the vote und (ji) the holders of Common
Stock have one vore per share of Common Stack.

) Ditecrors.
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. iy Forso long as at least 6,750,000 shares of Preferred Stock are
vutstanding (as adjusied for stock splits, reverse splits, recapitalizations and the liks), the holders of
Shaves of Preferred Stock, voling as a separate class, sha)l be entitled 10 electthrae divectors. If,

Stock) are outstanding (as adjusted for stock sphits, reverse splits, recupitalizations and the like), the
holders of shures of Preferred Stock, voling 5 4 separate class, shall be entitled to elect only two

(1) The holders of shares of Common Stock voting as a sepasate
class shall be entitled 10 elect ewo directors, ‘ e B

: (i} The remaining ditectors ‘shall be elected 'by the holders of the
Preferred Stack and the holders of Common Stock voting as a single class, '

annuul or special meering or by unanimous written conseig thereof, such vacancy shall be filled by
the affirmative vots of ikie holders of such Preferred Stock or such Commion Stack, or by the holders

{(v)  Atany time after the number of directors that thc holders of the
Preferred Stock are entitled 10 eleci is reduced 10 rwo pursnant to (b)(i) above, the holders of 30% or
more of the ouistanding shares of Preferred Stock, have a vight to call a special meeting of

exercisable by delivering a request in writing for the colling of the special meeting to the president or
secretary, or to the chairman of the board or a vice-president if there be such. - The officer feceiving
the request shall forthwith cause notice ta be given to the stockholders entitled to vore that g meeting
will be held vt a time vequested by the person or peesons calling the meeting, not less thun 35 nor
morc than 60 days after the receipt of the réquest. If the norice is not given within 20 days-after
receipt of the requess, the stockholders calling the meeting shall have the rights accorded 10 vhem
pursuant to subdivision (c) of Section 604 of the Califomnia Corporations Code. Upon the election of
directors by the stockholders ( voting in accordance with this Section [V(d) 4(b)) at 8 special
meeting, the terms of al} persons who were directors immedlately prior thereto shull terminate and
the directars elecred by the Preferred Stock, together with the directors elected at the speciu! meeting
by the Common Stock, and the directors elected as the special meeting by the Preferved Stock and
the Common Stock rogether voting as a single class shall constituse the directors of the Corparation,
10 serve as such until the next annual meeting,
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T,

&) mm!ﬁ_mmm In addition 1o uny other rights pravided by law sand
€xcept as provided by law, so long as upy Preforred Stock shail be owstanding, this Corporsiion
shall nor, without firsg obigining the affirmagive Vole or written consent of the holders of a majority
of the owtstanding shares of Preferred Stock, voting us a single class on n as-converted basis:

@) authorize or issye shaves of any class of Stock having any préference or
priority as 1o voting, dividends or upon. liquidation superior o OF on a parity with ony such
preference or priority of the Series A Preferred Stock, Series B Preferred Stock, Series C Preferned
Stock or Serjes D Preferred Stock, or authorize or issue shares of stock of any class or any bonds,
debentures, notes or other obligarions convertible into or exchangeable for, or having oprion rights ro

purchase, any shares of stock of his Corporation having any preference or priority as 1o voting,
dividends or upon liquidation superior (o or On a parity with any such preference or priority of the

Series A Prefered Stock, Series B Preferred Stock, Series C Preferred Stock or Series D Prefemred
Stack; : - I

(b)  declare or Pay any dividends on the Common Stock other thun
dividends payable solely in Common Stock; -

: (€} redeem or purchase any of the Common Stock, provided, however,
that this resuriction shall no apply to the repurchase of shares of Common Stock ar cost {unless a
repurchase price other than cost is unanimously approved by the board of directors) from employees,

- -officers. directors, consultants or oher persons performing services for the Carporation upon the

( T,é emination of the employment, consulting or orher relationship between the Comoration and such

Persons in an amount not 1o exceed $25,000 in any twelve-month period;

(@) increase the totg) number of authorized shores of Series A Preferred
Stock, Series. B Preferred Stock. Series C Preferred Stock or Series D Praferred Stock;

(®)  amend or repeal any provision of, or add any provision to, thig
Corporution's Cettificate of Incorporation or Bylaws if such action would alter or change adversely
the preferences, rights, privileges or powers of, or the restricrions provided for the benefit of, the
Series A Preferred Siock, Series B Preferred Stock, Series C Preferred Stock or Series D Preferred

H consummate a sale of afl of substantially nll of the Cdrporation's assets
ur any transuction or Senies of related transactions (including, withow limita;ion. uany reorganization,
merger or consolidation) which would tesult in the holders of the owstanding voting equity

securities of the Corporation immediately prior 1o such transaction holding less than fifty percent
(50%) of the voting power of the surviving entity immediately following such transaction:

&) - redeem or purchu.sc vny Preferred Stock except in accordance with
buragraph {9} befow: .

h)  effect a dissolunion, liquidation or windir{g up of the Corporution; or
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() permic any subsidiary of the Corporation to issue of sell, or obligate

itself to issue or sell, except 1o the Corporation or any whoily-owned subsidiary, any stock of such
Subsidiary. : .

{6) §M§£€§9mrmgd_§lggg. In the evene any shares of Preferred Stock shall be
converied into Common Siock PUIsuant 1o paragraph (3) hereof, the shares of Preferred Stock so

(7 Residual Rights, Azl rights accrving o the outstanding ‘shares of thg
Corporation not expressly provided for to the contrary hetein shull be vested in the Common Stock.
(8 Common _St to_be

Distributions. Each holder of Preferred Stock shal) be deemeq to have consented, for pumposes of
Section 502, 503 and 506 of the Californiq Corporations Code, (o distridutions made by the
Corporation in connection with the repurchase of shares of Common Stock issued 10 or held by
employees or consultans vpon ermination of their employment or services pursuant to agreements
providing for such right of repurchase between the Corporation and such persons,

) Redemption.

On December 31 of each year (the "Redemption Dare”) beginning

December 31, 2004 ynd conlinving uniit afl shares of Preferred Stock have beep redeemed, at the
oprion of the holders of 3 majority of the then-outslanding Preferred Stock and upon the receipt by
the Corporation op of before the date which is thirty (30) days prior to ench Redemprion Date of 3
written request for redemption from each holder of Preferred Stock roquesting redemption, the
Corporation shall redeem, from any source of funds legally avajlabie thersfor, the number of shares
of Preferved Stock (s}set forth in such holders writen Tequest; provided, however, rthy the
maxionum number of shares the Corporation is tequired to redeem from ] holders of Proferred
- Stock requesting redemprion-is that number of shaves determined by muliiplying 0.25 by the aumber
of shares of Prefarred Stock outstanding on the first Redemplion Date, Plus (i) all shares of
Preferred Stock which such holders hag requested to redeem on Any prior Redemption Date but were
not redeemed by the Corporation; plus, ajf declared bus unpaid dividends on such shares of Proferred
Stack. The Corporation shaif effect such redemptions on the applicable Redsmption Due by paying
in cash in exchange for the Preferred Siock 10 be redeemed a sum equal to $0. 149 per share of
Series A Preferved (ag adjusied for any stock dividends, combinations pr Splits with respect to the
Scries A Preferred) plus all declared bug unpaid dividends on such shares (the "Series A Redemption
Price"), $0.267 per share of Series B Preferred (os adjusted for any siock dividends. combinations or
splits with respeer 10 (he Series B Preferred) pius ali declared buy unpaid dividends on such shores
(the “Series B Redemption Price"), $0.504 per share of Series C Preferred ( as adjusted for nny stock
dividends, combinations oy splits with fespeet 1o the Series C Praferred) Plus uil declared but unpnid
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diviflends on such shares (the “Series ¢ Redemption Price”) ang $3.833 per share of Serias D
Preferred (as adjusted for any stock dividends, combinations or splits with respect to the Series D
Prefered) plus alf declareqd but unpaid dividgnds an such shwes (the "Series D Redemption Price").

' ()  Ar least fifteen (15) but no more than thirty (30) days prior to each
Redemption Date, the Corporation shajy mail, firsc class‘poslngc”prepaid. writlen notice 1o each’
holder of recard (@t the close of business Cn the business day next preceding the day on which notice
is given) of the P;efem;d Stock 1o be";edeemed.m the address Jngt shown on the records of the

as provided ip subparagraph 9(c), on oF ufter the Redemption Dage each holder of Preferred Stock 1o

be redeemed shal) surrender to this Corporation the centificate or cenificates representing such

shures, in the manney and at the place designated in the Redemption Notice, and thereupon. the

Redemption Price of such Preferred Stock shall be payable 10 the order of the person whose name

aPPEdrs on such centificate or cenificates as the owner thereof and each Surrendered cenificate shall

be cancelled. [n the event less than oll shayes represented by any such certificate or cenificates are
(} redeemad, a new certificate shall be issyeg presenting the unredeemed shares. . - B

e} From and gficy the Redemption Date, unless there shall have buen 3
detault in paymem of te Redemption Prics i which case the holders of Preferred Stock shal| not he
required 10 redeem any vuistanding shares of Preferred Stock and shall retain ajl rights as helders of :
such shares, all rights of the holders of Preferred Stock designateg for redemption in the Redemption i
Notice as holders of Preferred Stock {except the right g receive: the Redemprion Price without |
interest upon Surrender of theiy centificate or certificaes) shall cease with Tespect (o such Shares, and b
such shares shall nog theteatter be rransferred on the books of the Corporation or be deemed to be
ouistanding for any Porpose whatsoever. ‘If ghe funds of the Corporation legally. uvailable for
redermption of Preferred Stock on any Redemption Date yre insufficient 1o redecin the toral number.
of shares of Preferred Stock 10 be redeemed on such date, those funds which are legally avajlable
will be used to redeern the maximum possibie number of shares ratably amionig the holders of such
shares 1o be redeemed based upon their holdings of Preferred Srack. The Shares of Preferved Stock
not redecmed shafj remain ourstanding and entitied to ail the nght and peeferences provided herein.

' " Onor prior to each Redemption Dare, the Corporurion shaij deposir the
Redemption Price of Al shares of Preferred Stock designated for redemption in the Redemption

respective holders of thc.'snu,res designated for redemption and not yet redeemed, with irevocable
instructions and authority 10 the bank or trust corporaton 10 Pay the Redemption Price for such
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Shares to their respective holders on or after such Redemptiun'Dme upon recaipt of notification from
the Corporation fhat such holder has Surrendered his share centificate (o the Corporution pursuant 1o
subparagraph 9(b) of this Article IV above. As of cach Redemption Date, the deposit shall consrigute
full payment of the shares 1o thejr holders, and from and afier such Redemption Dute the shares s0
catled for redemption shalj be redeemed and shyl) be deemed to be no longer owistanding, and the
hglders thereof shall cease 10 be stockholders wigh sespect to such shares and shal| have 1o rights

subparagraph 9(d) for the redemption of shares thereafior converted into shares of the Corporation’s

Corporation upon its request expressed in a resolution of s Board of Direciors.
) Article V
The Corporation is to have Perpetual existence.
Asticle VT | | | )

Elections of directors need not be by writen batlor unless o stockholder demands election by
g an

written ballot at the meeqin d before voting begins or unless the Bylaws of the Corparation shall
S0 provide, ' : , '

Ahticle VI

W The _mahagemem of the business and the conduct of the affairs of the '
corporation shall be vested in its Board of Directors, The number of directors which constitute the ’
whole Board of Directors of the corporation shall be designated in the Bylaws of the corporation,

by At such time a5 a Registration Statement regarding the sale of the
corporation’s Common Stack 1o the public is declared effective by e Securities and Exchange
Commission, the Board of Direcrors shall be divided into three classes designated as Class I, Class It
and Class I, tespectively. Directors shail be assigned 10 each ¢lass in accordance with a wesolution
or resolutions adopted by ‘the Board of Directors. At the firs; annual meeting of stockholders
tollowing the dace hereof, thie term of office of the Class [ directors shall expire and Cluss l direcrors
shall be clecied for 4 full term of three years. At the second annyal meeting of siockholders
following the daje hereof, the term of office of the Closs I directors Shall expire and Class IT
dicectors shatl be efected for 1 full verm of Mree Years. At the third snnual meeting of stackholders
following the dage hereof, the 1em of office of the Class [} directors shall expire and Class HI
ditectors shall bo clecred for o full term of three years, At euch succeeding annual mesting of
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Stockholders, directors shal) pe elecied for 4 fy)) term of three years 1o succeed the directors of the
¢lass whoge (emms €xpire at such annna) meeting.

. @ Any vacancies on the Bourd of Directors tesulting from death, resignation,
d:squaliﬁcation. removal, or other causes shail be fil)eq by either (i) the affirmative voge of the
holders of 5 majonty of the voting power of the then—outstanding shares of voting stork of the -
corporation entitled 1o vore generally in the eleciion of directors ("Voting Stock™) voting together ug
u single class; oy (ij) by the affirmatjve vote of a majority of the Yemaining directors then jn office,
even zhougb less than 3 quorum of the Boyrg of Directors. Nowly createqd direcromhips resuliing

©  The uffirmutive vOIe Of sixty-six and (wo-thirds percent (66-2/3%) of the
voting power of the then outstanding shares of Voling Stock, VoLing togerhar as a single class, shyl)
be required for ghe adoption, amendmen or repeaf of the following scctions of the corporation's
Bylaws by the Stockholders of this corporation: 2,2 (Annua Meeting) and 2.3 (Special Meeting).

()  No action shall be taken by the stockholders of the carporation EXCOpt ar an
annual or specia) raecting of the stockholders called in accordance with the Bylaws,

) Any director, or the entire Board of Directors, may be removed from office ar
any time (i) with cause by the affirmative vote of the holders of at leust o mujority of the voting
power of ail of (he then-outsianding shares of the Voting Stock, voling together as y single class; or
{1i) without capse by the affirmative voie of the holders of 5 least sixty-six and two-thirds percent
(66-2/3%) of the voting power of al] of the |hen-outsmnding shares of the Voting Stock. :

PrOvision of law which might vtherwise PeEmit a lesser voie or no vole, but in addition 1o iy
affirmative vore ot the holders of any patticular class or series of the Voting Stock required by Jaw,
this Cenificate of lncorporation or any Preferved Stock Designation, the affirmative vore of the
holders of ay Jeag SiXty-six and two-thirds percen) (66-2/3%) of (he voting power of al] of the then-
vutstunding shares of rhe Voting Siock. voting together o o single cluss, shull be required 1o aljer,
amend or repen] Aiticle VIY or this Article V. :

c‘x\.\nm-vu\lf‘u\nrincuquw:ninn\.unmwu I Hedintod? it a9 Incarp IHC | aavan) «17~
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Article IX

The comporation reserves the right (o umend, alter, change or repeal any provision
contained in this Certificate of Incarporation, in rhe manner now or hereafter Prescribed by ssatute,
EXCEPL a8 provided in Article VI of thiy Cerificate, und aj) rights conferred upon the stackholders
herein are granteg subject 1o this righs,

Article X

In furtherance and oy in limitation of the Powers conferred by Stauke, the Board of Directors
is expressly avthorized to make, alter, amend or repeat the Bylaws of the Corporation.

Atticle X1

@ Tothe fullest eXtent permitted by the Delaware Geneyai Corporation Law as the same
eXisls ar a5 may hereafrer be amended, no director of the Corporation of any subsidiary of the
Corporation shal) be personally liable to the Corporation or its Stockholders and shal otherwise be
indemnified by the Corporation for Monetary damages for breach of fiduciary duty as a director of
the Corpom_tioa, any predecessor of the Corporation or any subsidiary of the Corporation,

(bY  The Corporarion shall indemnify 10 the fullest extent pennitted by law any person ( """ \ﬁ
mude or threatened o he made 3 pany 1o an action OF proceeding, whether criminal, civil, o
administratiye or investigative, by reason of the fact that he, his testator or intestate is or way a
director or  officer of the Corporation, any predecessor of the Corporation or any subsidiary of the
Corporation or serves or served ag any other enleiprise as a director or officer af the request of the
Corporation, any predecessor to the Corporation or any subsidiary of the Corporasion,

{€)  Neither any smendment nor repeal of this Anticle XY, nor the adoption of any
provision of the Corporation s Certificate of Incorporation inconsistent with this Article X1, shall ;
eliminate or reduce rhe offect of this Anticle X1, in respect of any marter oceurring, or any action of
procecding accruing or arising or that, but for this Article X1, wouid accrue or arise, prior 1o such
amendment, repeal, or adoption of an inconsisten provision,

Atticle XIf :

Meerings of stockholders may be held within or withou( the State of Delaware, us the Bylaws
may provide. The books of the Corparution may be kept (subject to any provision contuined in the
Statutes) outside of the State of Delaware at sych place or places as may be designaied from time to -
time by the Board of Directors or in the Bylaws of the Corporation,

Article XIH

Advance notice of new business and siockholder nominations for the ¢lection of direciors
Shall be given in the manner and (0 the extens provided in the Bylaws of the Corporation.

[afiV.18 .mn\lI'Cl\kﬂuuupnmmn\-\mmml i Resttned Cepy ar neorp, DO 116099) -18-
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Article XJv

Stockholders shajy n0t be entitled 1o cumulative voting rights for the elecrion of direciors,

(SIGNATURE PAGE TO FOLLOW}

Sy

F vt vaneniPOWRG

Ahendey geu) & e of eorp, BUC 46990,

-19.

PATENT
REEL: 032889 FRAME: 0412



Nomu BINSING 5 302 674 p3ag ND.163 Pg3g

The undersigned declares 4

nder penalty of perj
certificate are e of his or h

Jury that the maners seg forth in the forcgaing
Cr own knowledge, "

o PVINES K ecuted this centificate in Fremont,
California, this 7¢ day of Jonuary 2000, N e,
WA=
Walter Alessandrini, Chief Executive Officer

Ju;ith M. O'Brien, Secretary
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RESTATED AND AMENDED
CERTIFICATE OF INCORPORATION
OF AVANEX CORPORATION

Avanex Corporation, a corporation organized and existing. under the laws of the Stare of

Dclaware, hereby cenifies as follows:

A.  The name of the corporation is Avanex Corporation. The carporation was originally
incorporated under the sume name and the original Centificate of Incorporation was filed with the

Secretary of State of the State of Deluware on December 1, 1999,

B. This' Certificate of Incorporarion has been duly sdopted in accordance with. the

provisions of the General Corporation Law of the State of Delaware by the Board of Directors and

( \% the Stockholders of the corporation.

C.  Pursuant 1o Sections 242 and 245 of the General Corporation Law of the State of |
- Delaware, this Certificate of Incorporation resiates ond integrates and further amends the provisions - i

of the Cerificate of Incorporation of this corpomion.f

D. The text of the Cenificate of Incorporation 15 hereby amended and restated in its

entirety © read as follows:
:  Anclel

The name of this Corporation is Avanex Corporatson,

CravanestlPOMRewmsurparame mentivd antt Restted Cen ot Incurp..DOC 136399
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Article 0

The address of the Corporation's registered office in the State of Delaware is 1209 Orange
Street, in the City of Wilmington, Detaware 19801, County of New Castle. ' The name of its
regisiered agent at such address is The Corporation Trust Company.

Asticle TH

The purpose of this Corporation is to engage in any lowful act or activity for which a
corporation may be organized under the General Corporation Law of Delaware,

Atticle IV

(m) Auhorized Capital. Ths Corporetion is authorized to issue two classes of stock,
degignated "Preferred Stock” and "Common Stock.” The toral number of shares which this
Corporation shall have wuthority to issue is, 113,100,000 of which 75,000,000 shases shall be
Common Stack, with a par value of $.001 per share and 38,100,000 shares shall be Preferred Stock,
with a par value of 5.001 per share. The Preferred Stock shall consist of four series designated
Scries A Preferred Stock (the "Series A Preferred”), consisting of 6,900.000 shares. Series B
Preferred Stack (the “Series B Preferred"), consisting of 9,525,000 shares, Series C Preferred Stock
(the “Series C Prefered"), consisting of 16,275,000 shares and Series D Preferred Stock (the “Series
D Preferred™), consisting of 5,400,000 stares.

(b)  Authorized Capital Following Aufomatic Conversion Event. Upon the automatic
conversion of all outstanding shares of Preferred Stock in accordance with the provisions of this
Aricle IV, Section (b)(3)(b) of this Restated and Amended Certificate of Incorporation (the
“Automatic Conversion Event"), the Company shall immediately thereafier be nuthorized to issue
two classes of stock 1o be designated, respectively, Commen Stack and Preferred Stock. The toial
number of shares of Common Stock which the Company shall have the authority to issue shall be
300,000.000. $.001 par value, and the total number of shares of Preferred Stock the Company shall
huve the authority to issue shall be 10,000,000, $.001 par value. Immediately following any
Automatic Conversion Event, the Preferred Stock may be issued from time to time in one o more
series pursuant to 3 resolution or resolutions providing for such issue duly adopted by the Board of
Directors (authority fo do so being hereby expressly vested i the Bourd). The Board of Directors is
lurther authorized (0 determine or alter the rights, preferences, privileges ond restrictions granted to
or imposed upon any wholly unissued series of Preferred Stock and to fix the number of sharos of
any scries of Prefeed Stock and the designation of any such series of Preferved Stock. The Bourd
of Direciors, within Lhe fimits and restrictions stated in any resolution or resolutions of the Board of
Directors originally fixing the number of shares constituting any seties, may increase or decrease
(but not below the number of shares in any such series then outstanding), the number of shares of
any series subsequent to the issue of shares of thar series.

€ \AvanesMPOMVIGinconma ntimARIENIed Ind Rewtretl Com, o1 Ineom. BOC Lo : S 8
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(¢)  Restarement of Cenificate of Incorporation. Immediately following any Automutic
Conversion Event, the Board of Directors of the Company 15 authorized, without the further consent
or approval of the stockholders of the Company 10 amend and resiate this Certificaic of
Incorporatien to show the anihorized classes of capital stock as set forth in the preceding paragraph
and o ehminate all references m dus Certificme of Incotporation 1o the rights, preferences,
privileges and restrictions of the series of Preferred Stock Including thase set forth in this Anticle TV
(und, in connection with any such amendment and restatement, to renumber the remaining Articles).

(d)  Preferved Stock. A statement of the righs, pmfcrences. ptivileges and restrictions
granted 1o or imposed on the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred
Stock and Series D Preferred Stock and the holders thereof is as follows:

Tn the event that the Carporation sheli have declared but shall not have paid dividends
outstanding immediately prior to, and in the evenl of, a conversion of the Preferved Stock (us
provided in paragraph 3 hereof), the Corporation shail. at the option of each holder, pay in cash 1o
each holder of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stack and
Series D Preferred Stock subject 1o conversion the full amount of sny such dividends or allow such
dividends o be converied into Common Stock in accordance with, and pursuant to the terms
specified in, paragraph 3 hereof, L ‘ '

(2)  Liguidation Preference,

(@ In the event of any lhiquidation, dissolution or winding up of the
Corporation, either voluntary or involuntary, -the holders of the Series A Proferred Stock, the
Serics B Preferred Stock, the Series C Preferred Stock and the Scrics D Preferred Stock shall bo
entitled 10 receive, prior and in preference 1o any distribution of any of the assets or surplus funds of
the Comporation (o the holders of the Common Stock by reason of their ownership thereof, the
amount of $0.149 per share (a5 adjusted for stock splits, stock dividends, recapitalizations and the
C Lavaneall WemcompiraimMA sk and Rastored Con. nf lncarp. 1300 (400w ‘ -3~
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like) for cuch shase of Series A Preferred Stock then held by them, 30.267 per share (as adjusted for
siock splits, stock dividends, recapitalizations and the fike) for each shure of Series B Preferred
Stock then held by them, $0.504 per share (as adjusted for ‘stock splits, stock dividands,
recapitalizarions and the like) for each share of Series C Preferred Stock then held by them, $3.833
per share (as adjusted for srock splits, stock dividends, recapitalizations and the like) for each share
of Series D Preferved Stock then held by them, and, in addilion, an amount equal to bl declared but
unpaid dividends on each such share of Preferred Stock. If, upon the occureence of such event the
assets and funds thus distributed among the holders of the Prefetred Stock shall he insufficient o
permit the payment 1o t&'\c holders of the Series A Preferred Stock, Series B Prefered Stock, Series C

(®)  Alter payment has been made o the holders of the Senies A Preferred
Stock, Series B Prefered Stack, Series C Preferred Stock and Series D Preferred Stock of-the
respeciive amounts 1o which they shall be catitled as provided in Section 2(s) above, the remuining

ussets of the corporation available for disiribution to stockholders shall be distributed ratably among

the holders of the Common Stock.

() For pusposes of this paragraph 2, (i) any acquisition of the Corporation
by means of merger or other form of corporaie reorganization in which more {han fifty percent
(50%) of the outstanding shares of the Corporation are exchanged for securities or other
consideration issved, or cawsed to be issued, by the ucquiring corporation or its subsidiary (other
than a rransaction solely for the purpose of reincorporating the Corporation pursuant to the laws of
another jurisdiction} or (i) the sate of alf or substuntially ull of the assets of the Corporation, shall be
treated a5 3 liquidation, dissolution or winding up of the Corporation.

, (3} Conversion. The holders of the Preferved Stock shall have vonversion rights
u follows (the "Conversion Rights"): ' : :

{a) B,igmg_gm. Euch share of Preferred Stack shail be convertible,

Al the option of the holdet thereof, 31 any time, into such number of fuily paid und nonassessable |

sharcs of Common Stock, in the case of the Serics A Preferred Stock. as is determined by dividing
$0.149 by the then applicable Series A Conversion Price (as defined below), in the case of the
Scries B Preferred, as is determined by dividing $0.267 by the then applicable Series B Conversion
Pricc (a5 defined below), 1n the case of the Series C Preferred, a5 is detenmined by dividing $0.504
by the then upplicuble Series C Conversion Price (us defined below) and in the case of the Series D
Preterred. us is determined by dividing $3.833 by the then upplicable Series D Conversion Price (us
defined below) deierminea as hereinafier provided.

The price at which shares of Common Siock shall be deliverable upon
conversion of the Series A Preferred Stock (the "Seqios A Conversion Price”) shall initially be
C A P WReen Y Areaded yid Restutess Ceet. of Jovar, BOC 4400m ~3e
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$0.149 per share of Common Stock, the price at which shares of Common Stock shall be deliverable
upon conversion of shares of Series B Proferred Stock (the “Series B Convession Price"), shall
initiaily be $0.267 per share of Common Stock, the price at which shares of Common Stock shall be
deliverable upon conversion of shares of Series C Preferred Stack (the "Series C Conversion Price™),
shall wnuially be $0.504 per share of Commean Stock and the price ac which shares of Common Stock
shall be deliverable upon conversion of shares of Series D Preferred Stack (che “"Series D Conversion
Price™), shall initially be $3.833 per share of Common Stock (the Series A Conversion Price, the
Series B Conversion Price, the Series C Conversion Price and the Series D Conversion Price being
collectively refarved hertin as the "Conversion Prices"). Such initial Conversion Prices shall be
subject 1o adjustment us hereinefrer provided,

: by Automatic_Copversion, Each share of Preferred Stock shall
auviomutically be coaverted into shares of Common Stock at the then effective Series A Conversion
Price, Series B Conversion Price. Series C Conversion Price or Seriss D Conversion Price, as
applicable. (i) in the evenr of the effectiveness of a firm commitment Underwritten public offering
pursuant lo an effective registration statement under the Securities Act of 1933, as amended,
covering the offer snd sule of Common Stock for the account of the Corporation to the public-at a
price per share of ar least $2.67 (as adjusied for stock splits, reverse stock splits and the like) and an
agpregate offering price 1o the public of not less than $10.000,000, or (il) ot the election of the
holders of wt least a majority of the outstanding shares of Preferred Stock (voting on an as converted
basis). In the event of such an offering, the person(s) entitled 10 receive the Common Stock isspable
upon such conversion of Preferred Stock shall not be deemed to have converted such Preferred Swck

~ until immediately prior 1o the closing of such underwritten public oftering.

(¢)  Mechanics of Conversion. No fractional shares of Common Stock
shall be issued upon conversion of Preferred Stock. In lieu of any fractional share to which u holder a
would otherwise be entitled, the Corporation shall pay cash equal to such fraction multiplied by the
F'air markel value of the Common Stack as determined by the Bourd of Direclors. Before any holder
of Preferred Stock shall be entitled vo convert the same into full shares of Common Stock, he shall
sumrender the centificaie or centificates therefor, duly endorsed, at the office of ihe Corporstian or of
any transfer agent for the Preferred Stock, and shali give written notice to the Corporation at such
office that he slects 10 convert the same, Such notice shall also stute whether the holder clects,

© pursuant o paragraph (1) hereof, to receive declared but unpaid dividends on the Preferred Stock

proposed 1o be converted in cash, or to convert such dividends into shares of Common Stock at their
lair market valwe as determined by the Board of Directors. The Corporation shall, as soon as
pracricable thereafier, issue and deljver at such office to such holder of Preferred Stock, a certificate
or cenificartes for the number of shares of Common Stock to which he shall be eatitled as aforesuid
«nd o check payable to the holder in the amount of any cash amounts payeble as the result of a
conversion into a fractional share of Common Stock, and any declared but unpaid dividends on the
converted Preferred Stock which the holder etécied 10 receive in cash. Such conversion shull be
deemed to have been made immediately prior 10 the close of business on the date of such surrender
of the shures uf Preferred Stock to be converted, and the person or persons entitled to receive the
sharex of Common Stock issuable upon such conversion shull be treied for ull purposes as the

€ Navanc PO puititwsatA s aleid aind Rl Cor of Incorp. 4300 {16y . ' *5.
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offering, in which event the person(s) entidded 1o receive the Common Stock issuable npon such
conversion of the Preferved Stock shall not be deemed 16 have. converted such Preferred Stock until
immediately prior 1o such clasing.

(d)

S 10 Conversion Price iluti

() 3pecial Definitions. For purposes of this paragraph (3)d), the
following definitions shail apply.

. ‘ {1y "QOptions” shall mean rights, options or warrants to
subscribe for, purchase or vtherwise aquire either Common Siock or Conventible Securities.

(2)  “Convertible Securiues” shall mean any evidences of

indebtedness, shares {other than Cemmon Stock, Series A Preferred Stock, Series B Preferred Swock,

Series C Preferred Stock and Series D Prefened Swock) or other securities convertible inu_» or
exchangeable for Common Stock.

{3 '&Mﬂgﬂm& shall menn the dae on
which the first share of Series A Prefermed Stock was firse jssued.

() "Series B Original Issue Date” shall mean the dase on
which the first share of Series B Preferred Stock was first issued.

(5) "Series C Original Issue Date" shall mean the date on
which the first share of Series C Preferred Stoel: was first issued, :

(6)  "Series D Original fssue Date” shafl mean the date on

which the fiest share of Series D Preferred Stock was first issued.

_ {7 "Additional Share mo " shall mean all
Shares of Common Stock issued (or, pucsuant 1o paragraph 3(d)(iii), deemed to be issued) by the
Corporation ufter the Original Issue Date other than shures of Common Stock issued or issuable:

(A) upon 'convcrsion of shares of the Preferred
Stock: ‘

(B) 10 officers or employees of, or consuitants to,
the Corporation pursuant 1o o stock grant, option plan or pvrchase plan or other employee stock
incentive progrum (collecuvely, the “Plans") upproved by the Boord of Direciors.
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(€©)  as s dividend or distribution on the Preferred

- DY upon eXercise or conversion of wamnts (o
purchase shares of Common Stock issued in connection with equipment Jease financing traasactions,
bank financing Iransuctions o real estate leasing transuctions spproved by the Board of Directogs,

where the issuance of sych Wurrants is not principally for the putpose of raising additional equity
capital for the Corporation; ang ° '

_ AB) by way of dwidend or other distribution on
shares of ?ommun Stock excluded from the definition of Additiona] Shares of Common Stock by
the: foregoing clauses ( A) (B), (CY und (D) ur on shares of Common Stock so excluded.

(i) No Adjustment of Conversion Price. No adjustment in the
Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the

Series D Conversion Price shall be made in respect of the issuanee of Additiong] Shares of Common

Stock unless the consideration pes share for an Additional Shage of Common Stock issued or deemed

to be jssued by the Corpon’uibn is less than rthe Serias A Conversion Price. Series B Conversion

Price, Senes ¢ Conversion Price or Series D Conversion Price, as applicable, in effect on the date of, -
and immediately prior to such issue. No adjustment in the Series A Conversion Price, Series B

Canversion Price, Series C Conversion Price or Series D Conversion Price shal! be made pursuant to

paragraph (1w} below as 4 resylt of any stock dividend or subdivision which canses an adjustment in

the Series A Conversion Price, Series B Conversion Price, Series C Conversion Price or Series D

Conversion Prige pursuunt (o Section 3(e) bejow. -

(i) Deemed Issve of Additionat Shares of Common Siock. In the
event the Corporation at any time or from time to time after the Series A Original Issug Date with
respect 1o the Series A Preferred Stock, after the Series B Originat Issue Date with respect to the
Series B Preferred Stock, afier tho Series C Original Issue Date with respect 1o the Series C Preferred

provisions conwined thercin for u subsequent sdjusiment of such number) of Common Stock
issuable upon the exercise of such Oprions or, in the case of Conventible Securities and Options
therefor, the conversion or exchange of such Convertible Securities. shull be deemed to be
Additionul Shures of Common Stock issued as of the time of such issue or; in case such a record date
shall have been fixed. as of the close of business on such record date, pravided that Additiony)
Shares of Common Stock shall not be deemed 1o have been issueg: with respect (o the Series A
Preferred Stock, unless the consideration per share {determined pursuant to paragraph 3(d)(v)
hereol) of such Additional Shares of Common Stock would pe less than the Series A Conversion
Price; with cespect o the Series B Preferred Stock, uniess the consideration per shure (derermined
pussuant to paragraph 3(dyv) hereof) of such Addidonal Sharey of Common Stock would be fess
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Lhun' the §eries B Conversion Price; with respect to the Series C Preferred Stock, unless the
consideration per share (determined Pursuant to puragraph 3(d)(v) hereof) of such Additional Shares
of Common Stock would be Jess than the Series C Conversion Price: or with respect 10 the Series D

Price, as applicable, in cffect on the date of and immediately prior to such issue, or such record date,
as the case may be, and provided further thar ip any case in which Additional Shares of Common
Stock are deemed 10 be issugd:

(A} no  forher adjustment in the  Series A
Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the Series D

Conversion Price, ag spplicuble, shall be made upon the subsequent issue of Convertihje Securities
or shares of Common Stack upon the exercise of such Options or conversion or exchange of such
Convenible Securities; '

. (B) if such Options or Converrible Securities by
their terms provide, with the passage of time or otherwise, for any increase or decrease in the
consideration puysble 1o the Corporarion, or increase of decrease in the number of shasés of
Common Stock issuable, upon the exercise, conversion or exchange thereof, the Series A
Conversion Price, Series B Conversion Price, Series C Conversion Price or Series D Conversion <N,
Price, as applicable, computed upon the original issue thereof (or upon the occurrence of a record ( }
date with respect therets), and any subsequent adjustments baged thereon, shall, upon any such '
increase or decrease hecoming effective, be recomputed (o reflect such increase or decrease insofar
as it affects such Options or the rights of conversion or exchange under such Coavertible Securities;
and :

(C) onthe expiration or eancellation of any Options
ar the termination of the nght 1o convert or exchange any Convertible Securities which shall have
not been exercised, if the Series A Conversion Price, Series B Conversion Price, Series C
Conversion Price or Series D Conversion Price. a5 applicuble, shall have boen udjusted upon the
original issuance thereof or shall have been subsequently adjusted pursuant to clause (B) above, the
Series A Conversion Price, Series B Conversion Price, the Series C Conversion Price or Series D
Conversion Price, a3 applicuble, shaf] be recomputed as if:

: (D) in the case of Convertible Securities or
Options for Common, the only Additiona] Shares of Common Srozk issued were shares of Common,
if any, uctually issued upon the exercise of such Options or the conversion or exchange of such

vonsideration actually raceived by the Corporation upon such exercise, or for the issve of all such
Convertible Sceurities which were dctually converted o exchanged plus the consideration actually
received by the corporation upon such conversion or exchange. if any, and
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()  in the case of Options for Convertible
Securities, only the Conventibje Securities, if any, aciually issued wpon the exercise thereof were
issued at the time of issue of such Options and the consideration received by the Corporasion for the
Additional Shares of Common Stock deemed to have been then issued was the consideration actually
received by the corporation for the jssue of all such Options, whether or not exercised, plus the
consideration deemed to have been received by the Corporation upon the isspe of the Convertible
Securitics with respect to which such Options were acwuully exercised:

(D)  no readjustment pursuant (o clayses (B) and (C)
above shell have the effect of increasing the Series A Conversion Price, Serics B Conversion Price,
the Series C Conversion Price or the Series D Conversion Price, as applicable, 16 an amount which
exceeds the lower of (i) the inisial Series A Conversion Price, Series B Conversion Price, Series €
Conversion Price or Series D Conversion Price, as applicable, or (i) the Series A Conversion Price,
Series B Conversion Price, Series C Conversion Price or Series D Conversion Price, as applicable,
that would have resulted from any issuance of Additional Shares of Common Stock between the
original adjusiment date and such readjustment date. :

{iv) instment of Conveysi ice Upon Issuance of Additi

Shares of Common Stock. In the event this Corporation shall issue Addivional Shares of Common
Stock (including Additional Shares of Common Stock deemed to be issued pursvant to
paragraph 3{d)iii}) without consideration or for a consideration per share less than the Series A
Conversion Price. Series B Conversion Price, the Series C Conversion Price and/or the Series D
Conversion Price in ¢ffect on the dite of und immediately prior to such issue, then und in such event,
the Series A Conversion Price, Series B Conversion Price. Series C Conversion Price andor the
Series D Conversion Price, as applicable. shall be reduced, concurrendly with such issue, 1o a price
(cateulated 1o the nearest cent) determined by multiplying the Series A Conversion. Price, Series B
Conversion Price, Series C Conversion Price and/or the Series D Conversion Price, as applicable, by
a [raction, the numerator of which shall be the sum of (i) the number of shores of Common Stock
outstanding or Common Stock issuable upon conversion of the Preferred Stock ourstanding
immediately prior to such issue {excluding shures of Common Stock deemed issued: pursuunt 10
paragraph Jd)iii) but not actually issued and outstanding) plus (i) the nomber of shares of
Common Stock which the uggregate consideration received by the Corporation for the toial number
of Additional Shares of Common Stock so issued would purchase at such Conversion Price: and the
denominator of which shafl be the sum of (A} the number of shares of Common Stock outstanding or
Common Stock issuable upon conversion of the Preferred Stock ousstanding immediately prior fo
such issue (excluding shares of Common Stock deemed issued pursuant 1o paragraph 3(d)(iii) but not
actually issued and outsianding) plus (B) the number of such Additional Shares of Common Stock so
issued.

(v} lermintion of Consideration.  For purpases of this

pavagraph 3(d), the consideration received by the Corporation for the issue of any Additional Shares
of Common Stock shall be compuied as follows:
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) Cashang Broperty. Such considemiion.shali:

(A)  insofar as it consists of cash, bs computed at the
agpregaie amount of cash received by the Corporation;

(B)  insofar as it consists of securities (i) if the

securities are then traded on » narional securities exchunge or the NASDAQ Stock Market {or o
similar national quoration system), then the vaive shall be computed based on the average of the
closing prices of the securities on such exchange or system over the thiny-day period ending three
(3) days prior to receipt by the Corporation. (ii) if the securities are actively traded over-the-counter,
then the value shall be computed based on the average of the closing bid prices aver the thirty-day

- penod ending three (3) days prior o the receipt by the Corparation, and (iii) if there is no active
public market, then the value shall be computed based on the fair market value thereof on the date of
receipt by the Corporation, s determined in goad faith by the Board of Directors of the Corporation;

(C)  insofar us it consists of property other than cash
and securities, be compured at the fair value thersof at the time of such issue, as detsrmined in good
farth by the Board of Directors; and - :

(D) in the event Additionai Shares of Common
Stock ase issued together with other shares or securities or other assers of the Corporation for
consideration which covers both, be the proportion of such consideration so received, computed as
provided in cliuses (A), (B) and (C) above. as determined in good faith by the Bourd of Directors.

(2) " Outions and Convertible Securities. The consideration
per share received by the Corporation for Additional Shares of Common Stock deemed w have been
issued puesuant 10 puragraph 3d)(iii), relating 10 Qprions and Convenible Securities. shall be
determined by dividing -

(x)  the total umount, if any. received or receivable
by the Corporation as consideration for the issue of such Options or Convenible Securities, plus the
minimum aggregute amount of additional consideration (85 set forth w the instruments relaling
therero, without regurd 1o any provision comtained thersin for o subsequent adjustment of such
consideration) payable 10 the Corporation upon the exerciss of such Options or the conversion or
exchange of such Convertible Securities, or in the case’ of Oprions for Convertible Securisies, the
exercise of such Options for Convertibie Securities and the conversion or exchange of such
Converuible Securities hy '

(y) the maximum number of shures of Common

Stock (ay st forth in the instrument relating therero, without regard 1o any provision contained
therein for @ subsequent adjustment of such number) isswable upon the exercise of such Options or
Lhe conversion or exchange of such Convertibie Securities. :
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(e)  Adjustments for Stock Dividends, Subdivisions, Combingrions, or

Consolidations. In the event the Corporation shuli pay a stock dividénd on the Common Stock, or

the oustanding shares of Common Stock shall be -subdivided, combined or consolidated, by

reclassification, stock split or otherwise. into a greater or besser number of shares of Common Stock,

the Series A Conversion Price, Series 8 Conversion Price, Serics C Conversion Price and Series D

Conversion Price in effect immediutely prior 10 such dividend, subdivision, combination or

consolidation shall, concurrently with the effectiveness of such dividend, subdivision, combinancn '
or consolidation, be proportionately adjusted,

(0 NoJmpairment. The Corporation will not, by amendment of its
Amended and Restated Cenificate of Incorporation or through any reorganization, transfer of assers,
merger. dissolution, issue or sale of securitics or any other voluntiry action, avoid or seek to avoud
the ohservance or performance of any of the terms to be observed or performed hereunder by the
Corporation but will at all times in good faith assist in the carrying out of all the provisions of this
paragroph (3) and in the faking of all such action as may be necessary or appropriate in order (©
protect the conversion rights of the holders of the Preferred Stock against impairment.

()  Recapitglization. If at sny time or from (ime to time there shall be a
recapitalizanon of the Common Stock {other than a subdivision, combination or merger or sale of
oy assets transaction provided for elsewhere in this purugraph (3) or paragraph (2)) provision shall be
< % made so that the holders of the Prefecred Stock shil thereafter be entitled o receive upon conversion
s of the Preferred Stock the nuraber of shares of stock or other Securities or property of the
Corporation to which 3 holder'of Common Steck deliverable upon conversion of aach share of such
Series would have been entitied on such secapitalization. In any such case, appropriate adjustment
shall be rade in the application of the provisions of this paragraph (3) with respect o the rights of
the holders of the Preferved Stock after the recapitalization to the end that the provisions of this
puragraph (3 {including adjustment of the Series A Conversion Price, Series B Conversion Price,
Senes C Conversion Price or Series D Conversion Price then in effect and the aumber of shures
purchasable upon conversion of the Preferred Siock) shall be upplicable after that event as nearly

gquivatent as may be pracricable. ’

A ) Vbli'g. g Rights and Diggctors.

: {a)  Voting Rights. Except as otherwise required by law and as provided
in parsgraph (4)(b) below and paragruph (5) below, the holders of Preferred Stock arid the holders of
Common Stock shal! be entitled 1o notice of any stockholders” meeling aad to vote 38 3 single class
upon any matrer submitted to the stockholders for a vote, as follows: (i) each biolder of Preferred
Stock shall have one vote for each full share of Commeon Stock into which its respective shares of
Preferred Siock would be convértible on the record date for the vote and (il) the holders of Comwmon
Siock huve one vote per share of Common Stock.

(b) irectors.
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(i)  Forso long as at least 6,750,000 shares of Preferred Stock are
outstanding (as adjusted for stock splits, reverse sphits, recapitalizations und the like), the holders of
shares of Preferred Stock, voling as a separate class, shall be entitled to elect three disectors. 1,
however, ai leust 2,250,000 shares of Prefered Stock (bur less thun 6,750,000 shares of Preferred
Stock) are outatanding (as adjusted for stock splits, reverse splits, recupitaizations and the like), the

halders of shares of Preferred Stack, voling as u sepurae class, shall be entitled to elect only two
directors. ‘ S '

(1) The holders of shares of Common Stock voting as  separate
class shall be entitled to elect two directors. ' S '

(iiiy ~ The remaining dircctors shall be elected by the holders of the
Preferred Stock und the holders of Commion Siock voting as o single cass. '

‘ (iv)  Inthe case of u vacancy in-the office of any director occurTing
among the directors efected by the Brefesred Stock or the Common Stock or by the holders of the
Preferred Stock and the holders of Common Stock voting o5 @ single class, as the case may be; at.any
annuul or special meeting or by unanimous writien consent thereof, such vacancy shall be filled by

" rhe affirmative vote of the holders of such Preferred Stock o such Common Stock, of by the holders
of the Prefested Stock and the holders of Common Stock voting os a single class, as the case ndy be.
given at a special mecting of stockholders duly called or by an action by wrilten consent for that
purpase. Any direcior elected by the holders of a purticular class o Series of stock may be removed
during such director’s rerm of office, cither for or without Cuuse, by and only by the affirmative vote
of the holders of the outstanding shures of suich class or Series of stock given ata special mecting of
stockholders daty called or by an action by writlen consent for that purpose. ' ' :

, (v)  Alany time afier the number of directors thus the holders of the
Preferred Stock are entitled 1o elect is veduced (o two pursuant to (b)(i) above, the holders of 30% or
more of the outstanding shares of Preferred Stack, have a right to coll 2 special meeting Of
clockholders for the purpose of electing all of the members of the board of directors, such right 1o be
exercisable by delivering a request in writing for the calling of the speciul meeting to the president or
secretary, of to the chairman of the board o a vice-president if there be such. The officer receiving
the request shall forthwith cause notice to be given 10 the stockholders entitled to vote that a meeting
will be held ut a time requested by the persen or persons calling the mectiog, not Jess than 35 nor
morc than 60 days ufter the reccip! of the request. 1f the notice is not given within 20 duys after
receipt-of the request, the stockholders calling the meeling shatl have the rights accorded them
pursuant o subdivision (¢) of Section 601 of the California Corporations Code. Upon the clection of
directors by the stockholders (voting in accordance with this Scction V(d) #{b)) at a special
meeting, the terms of all persons who wese directors immediately prior thereto shull fcrminate and
the directors electad by the Preferred Stock, together with the directors elected ot the special meebing
hy the Common Stock, and the direciors elecied at the special moeting by the Preferred Stock and
\he Common Stock fogether vouing as 8 single class shall constitute the directors of the corporation,
10 serve as such until the next annual mesiing.
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(5)  Protective Provisions In addition to uny other tights provided by laiv and
except as provided by law, so long 3s uny Preferred Stock shall be outstanding, this Corporation
shall not. without {irst obtaining the affirmative vote or wrilien consent of the holders of a majority
of the outstunding shares of Preferred Stock, voting bs a single class on an as-converied basis:

(a)  authorize or issue shares of any class of stack having any preferénce or
priority us to voting, dividends or upon liquidation superior to of on a parity with ony such
preference or priority of the Series A Preferred Stock, Series B Preferred Stock, Series C Breferred

" Stock or Series D Prefecred Stock, or authorize or issue shares of stock of any class or any honds,

debentures, notes or other obligations convertible into or exchangeable for, or having option rights to
purchase, any shares of stock of this Corporation having any preference or priority as to voting,
dividends or upon liquidation Superior Lo oF on a parity with any such preference or priority of the
Series A Preferred Swck, Series B Preferred Stock, Seres C Preferred Stock or Series D Preferred
Stock:

(b)  declare or pay any dividends on the. Common Stock other thun
dividends payable solely in Common Swock: .

{¢)  redeem or purchase any of the Common Stock, provided, however,
that this restriction shall not apply to the repurchase of shares of Common Stock at cost (unless a
repurchase price oihes than cost is unanimously approved by the board of diseciors) from employees,
officers, directurs, consultants or other persons performing services for the Corporation upon the
(ermination of the employmeat, consulting or other relationship between the Corporation and such
persons in an amount not to exceed $25,000 in any twelve-month period;

(&) merease the toral aumber of authorized shures of Series A Preferced
Siock, Series B Preferred Stock, Series C Preferred Stock or Series D Preferved Stock,

&) _aménd or repeal any provision of, or add any provision to. this
Corporation’s Cernficate of Incorporation or Bylaws if such action would aller or change adversely
the preferences, Tights, privileges or powers of, or the restrictions provided for the benefit of, the

Series A Preferred Stock, Series B Preferred Stock, Senes C Preferred Stock or Series D Preferred
Stock: o

(. consummate a ale of all or substantially all of the Corporation’s assets.
or any transuction or Series of related ransactions (including, without limitation. uny reorgunizauon,
merger or consolidation) which would resuli in the holders of the outstanding voting &quity
securities of the Corporation immediately”prior to such transaction holding less than {ifty percent
(50%) of the voting power of the surviving entity immediately followiag such transaction;

@ redeem or purchase any Prcfcncd Siock except in accordance with
puragraph (91 below:

(h effect a dissolution, ltéuidmion or winding up af the Corporation; of
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. ()  permit any subsidiary of the Corporation to issue or sell, or obligate
itself 1o issue or sell. except to the Corporation or any wholly-owned subsidiasy, any stock of such
subsidiary. " .

- © Stutus of Converted Stock. In the event any shares of Preferred Stock shall be
converted into Common Stock pursuant to parageaph (3) hereof, the shares of Preferred Siock so
converted shall be canceled and shall not be issuable by the Corporation, and the Cenificate of

Incorporation of this Corporation shall be appropriately amended lo effect the corresponding
reduction in the Corporation’s authorized capital stock.

(b Residual Rights. All rights accruing (o the outstanding shases of this
Corporation not expressly provided for to the contrary hersin shall be vested in the Common Siock.

@)  Consent for Cenain Repurchases of _Comimon. Stock Deemed to _be
Distributions. Each holder of Preferred Stock shall be deemed to have consented, for purposes of
Section 502, 503 and 506 of the Califormie Corporations Code, to distributions mude by the
Corporation in connection with the repurchase of shares of Commoun Stock issued 10 or held by
employees of consultants vpon termination of their employment or services pursuant 1o agreements
providing for such right of repurchuse between the Corporasion and such persons.

(9)  Rédemption.

(@)  On December 31 of each year (the "Redemption Dae") beginning
December 31, 2004 and continuing uatil all shores of Preferred Stock have been redeemned, at the
option of the holders of 3 majority of the then-outsianding Preferved Stock and upon the receipt by
the Corporation on or before the date which is thinty (30) days prior to each Redemption Date of o
writien request for redemption from cach holder of Preferred Stock requesiing redemption, the
Corporation shall redeem, {rom any source of tunds legally available therefor, the numbes of shares
of Preferred Stock (i) sat forth in such holder’s written request; provided. Towever, that - the
maximum number of shares the Corporation i8 required to redeem from all hoiders of Proferred
Stock requesting redemption is that aumber of shires determined by multiplying 0.25 by the number
of shares of Preferred Stock oulstanding on the first Redemption Date, plus (i) all shares of

preferred Stock which such holders hud requested to redeern on any prior Redemption Date but ware

not redeemed by the Corporation; plus, all declured but unpaid dividends on such shares of Preferred
Stack. The Corporasion shalt effect such redemptions on the applicable Redemption Dute by paying
in cash in exchange for the Preferred Stock to be redeemed a sum equal to $0.149 per shure of
Seres A Preferred (as adjusted for any stock dividends, combinations or splits with respect to the
Series A Preferred) plus all dectared but unpeid dividends on such shases (the "Series A Redemption
Price"), $0.267 per shase of Series B Preferved (as adjusted for a0y stock dividends. combinations or
splits with respeet 1o the Series B Preferred) pius alf declared bt unpaid dividends on such shares
(the "Series B Redemption Price™), $0.504 per share of Series C Preferred ( as adjusted for aay stock
dividends, combinations or splits with respect to the Series C Preferred) plus all declared but unpwmd
< WAL ARERMP O pds st Al auul Restared Cen. of ncamp, (X0 LNFENY . -14-

PATENT

REEL: 032889 FRAME: 0427

,/.\'

O

s



@1/26/88 12:656  WILSON SONSINI =+ 382 674 8340 NO. 183 PO31

dividends on sqch shares (the "Series C Redemption Price”) and $3.833 per share of Series D
Preferred (a8 adjusted for any stock dividends, combinations or splits with respect to the Series D
Preferred) plos all declared but unpaid dividends on such shares (the “Series D Redemption Price”).

(b) At least fificen (15) but no more than thirty (30) days prior to each

Redemption Date, the Corporation shall mail, first class postage prepaid, written notice o each

holder of record (at the close of business on the business day next preceding the day on which aotice

is given) of the Preferred Stock 1o be redeemed, ar the address lust shown on the records of the

Corporation for such holder, notifying such holder of the redemption to be effected, specifying the

‘number of shares of Series A Preferred, Serics B Preferred, Series C Prefecred or Series D Preferved

1o be redeemed from such holder (which shall be determined on a pro rata basis), the Redemption

Date, the Series A Redemption Price, the Series B Redemption Price, the Series C Redemption Price

and the Series D Redemption Price, the piace at which payment may be obtained and calling upon

such holder to suriender to the Corporation in the munner and af the place designated, his or her

cectificote or certificates representing the shares to be redeemed (the "Redemption Notice"). Except

as provided in subparagraph 9(c), on or after the Redemption Date each holder of Preferred Stock o

be redeemed shall surrender o this Corporation the cenificate or cewificates representing such

shures, in the manner and at the place designated in the Redemption Notice, and thereupon. the

Redemption Price of such Preferred Stock shall be payable to the order. of the person whose name

S appears on such cenificate or certificates as the owner thereof and each surrendered centificate shall

( } be cancelled. n the event less than all shares represented by any such certificate or certificates ase
recleemed, o new cenificare shall be issued presenting the unredesmed shares.

(cy  From ond oficr the Redemption Date, unless there shall have been a
default in payment of the Redemption Price in which case the holders of Preferred Stock shall not be
required to redeem any outstanding shares of Preferred Stock and shall retain all rights as holders of
such shares, all rights of the holders of Preferred Stock designated for redemption in the Redemption
Notice ax holders .of Preferred Stock (except the right 1o receive the Redemption Price without
interest upon surender of their cenificate or certificates) shall cease with respect 1o such shares, and
such shares shall not therenfter be transferred on the books of the Corporation or he deemed 1o be
outstanding for any purpose whatscever. If the funds of the Corporation legally available for
redemption of Preferred Stock on any Redemption Date are insufficient to redeem the total number
of sharcs of Preferred Stock 1o be redeemed on such date, those funds which are legsily available
will be used to redeem the maximum possible number of shares ratably among the holders of such
shares to be redeemed based upon their holdings of Preferred Stock. The shares of Preferred Stock
not redeemed shull remain outstanding and entitled to all the right and preferences provided herein.

(@ On or prior io ench Redemption Date, the Corporation shall deposit the
Redemption Price of al} shares of Preferred Stock designated for redemption in the Redemption
Notice and not yet redeemed with u bunk or trust corporation having an aggregaie capital and surptus
in excess of One Hundred Million Dollars {$100,000,000) us a trust fund for the benehit of the
respeciive holders of the shures designated for redemption and nat yet redeemed, with irrevoeable
instructions and authority to the bank or trust corporation (o pay the Redemption Price for such
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shaves (o their respective holders on or alter such Redemption Date upon receipt of notification {rom
the Corporation that such holder has surrendered his shase centificate 1o the Corporution pursuant o
subparagraph %b) of this Article [V above. As of each Redemption Date, the deposit shall constitute
full puyment of the shares 10 thear holders, and from and aftes such Redemption Date the shares 50
colled for redemption shall be redeemed and shall be deemed to be no longer ourstanding, and the
holders thereof shall cease to be stockholders with respect to such shares and shall have no rights
with respect thereto excepe the cights 1o receive from the bank or trust carporation payment of the
Redemption Frice of the shares, without interest, upon survender of their cenificate therefor. Such
instructions shall also provide that any moneys deposited by the Corporution pursuant o this
subparagraph 9(d) for the redemption of shares therealier converted into shares of the Corporation’s
Common Stock pursuant to paragraph (3) of this Asticle TV prior fo the applicuble Redemption Date
shall be rewmed to the Corporation forthwith upon such conversion. The balance of any moneys
deposited by the Corporation pursuant 0 this subparagraph 9(d) remaining uncloimed at the
expiration, of wo (2) years following the Redemption Date shall thereafier be retumed to the
Corporation upon its request expressed in a resolution of its Board of Directors.

Anicie V
The Corporation is to have perpetual existence.

Anticle V1 | | . .

()
' . P
Elections of directors need not be by wrinen batlot unless 8 stockholder demands election by e

writien ballot at the meeting and before voling begins or unless the Bylaws of the corporation shall
so pravide.

Atticle VE

(up  The management of the business and the conduct of the affuirs of the
corporation shall be vested in its Board of Directors. The number of directors which constitate the
whole Board of Directors of the corporation shall be designated in the Bylaws of the corporation.

(b)y At such time as a Registration Staement regarding the sale of the '
corporarion’s Common Stock to the public is declared effective by the Securities and Exchange
Commission. the Board of Directors shull be divided into three classes designated as Class 1, Class Tl
and Cluss Ufl, cespectively. Directors shall be assigned 1o each class in accordance with a resolution
or resolutions udopted by the Board of Directors. = At the fiest annual ‘meeting of stockholders
tollowing the date-hereof, the term of office of the Class 1 directors shall expirc and Cluss { directors
shall be clecied for o full term of throe years. At the second annual meeiing of stockholders
following the date hereof. the term of office of the Closs [T directors shall expire and Class II
dicectors shall be elected for a full term of three years. ‘At the third snnual meering of siockholders
following the date hereof, the term of office of the Class I directors shall expire and Class Tl
directors shall be elected for u full term of three years. At gach succeeding annual meeting of
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stockholders, directors shall be elecied for 4 full ferm of theee years to succeed the directors of the
clasgs whose terms expire at such annnal meeting.

) Notwithstanding the foregoing provisions of this Article, esch director shall
serve until his or her successor is duly elected and qualified or until his or her death, resignation or

removal. No decrease in the number of directors constituting the Board of Direciors shall shorten
the term of any incumbent director.

(@  Any vacuncies on the Bourd of Directors resulting from death, resignation,
disqualification, removal, or other causes shall be filled by either (i) the affirmative vote of the
holders of a majority of the voting power of the then-outstanding shures of voting swek of the
corporation entiled to vote generally in the election of directors (“'Voting Stock™) voting together as
a stngle class; or (ii) by the affirmative vote of a majority of the remaining directors then in office,
even though Jess than a quorum of the Board of Directors. Newly created divectorships resulting
from any increase in the number of directors shall, ualess the Board of Dircctors determines by
resolution that any such newly created directorship shall be filled by the siockholders, be filled only
by the affirmative vote of the directors then in office, aven though less than a quorum of the Board
of Directors. Any director elected in accordunce with the preceding semience shadl hold office for
the remainder of the full term of the class of directors in which the new directorship was created or
the vacancy occurred and until such direcior’s successor shalt have been elecied and qualified.

(3 {©)  The sffimative vote of sixty-six and two-thisds percent (66-2/3%) of the
voling power of the then owtstanding shares of Voting Stuck, voting fogether as a single closs, shall

be required for the adoption, smendment or repeal of the following sections of the corporation’s

Bylaws by the siockholders of this corporation: 2.2 {Annual Meeting) and 2.3 (Special Meeting).

()  No action shull be taken by the stockholders of the corporation except at an
anoual or special meeting of the stockholders catled in accordance with the Bylaws.

(g} Any director, of the entire Board of Directors, may be removed from office at
any ume (i) with cuuse by the affirmative voie of the holders of at keust a mujority of the voling
power of all of the then-outstanding shares of the Valing Stock, voling together as a single class: or
(ii) without cavse by the affirmative voie of the holders of at least sixty-six and two-thirds percent
(66-2/3%) of the voting power of all of the then-outstanding shares of the Voting Stock.

Article VIII

Notwithstanding any other provisions of this Cerificare 'of Incorposution or any
provision of law which might otherwise permit o lesser vote or no vote, but in addition 1o any
affumative vote of the holders of any particular class or series of the Vorlng Stock required by law.
thix Certificale of Incorportion or uny Preferred Stock Designation, the affirmative vote of the
holders of at least sixty-six and wo-thieds percent (66-2/3%) of the voting power of all of the then-
outstonding shares of the Voting Stock, voting together as a single class, shull be required to alter,
amend or repeal Aiicle VT or this Article VI
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Aricle IX

The corporation reserves the right to umend, alter, chonge or repeal any provision
contained in this Centificate of Incorporution, in the manner now or hereafter prescribed by statute,
cxcept as provided in Article VI of this Certificate, and all rights conferred upon the stockholders
herein are granted subject to this right.

Article X

In furtherance and not in limitation of the powers conferred by statute, the Bourd of Directors
is expressly authorized to make, aher, amend or repeal the Bylaws of the Corporation.

Atticle X1

(a)  To the fullest extent permicied by the Delaware General Corporation Law as the same
exists or as may hereafier be amended, no director of the Corporation or any subsidiary of the
Corporation shall be personally liable to the Corporation or its stockholders and shall otherwise be
indemnified by the Corporation for monetary damages for breach of fiduciary duty as & director of
the Corporation, any predecessor of the Corporation or any subsidiary of the Corporation.

(6)  The Corporation shall indemnify 1 the fullest extent permitted by low any person -
made or threatened to he mude 3 party to an action of proceeding, whethér criminal, civil, (
administrative or investigative, by reason of the fact that he, his testator o intestate is or was o -
dicecior o officer of the Corporation, any predecessor of the Corporation or any subsidiary of the :
Corporation of serves or served at any other enterprise as a director or officer at the-request of the

Corporation, any predecessor to the Corporation or any subsidiary of the Corporation.

(¢)  Newther any- smendment nor repeal of this Anticle X%, nor the adoption of any
provision of the Corporation’s Centificate of Tncorporation inconsistent with this Anticle X1, shall
climinote or reduce the effect of this Article X, in respect of any matter occurring, o any action of
proceeding aceruing or arising or that, but for this Asticle X1, would accrue or asise, prior to such
amendment, repeal, o adoption of an inconsisient provision.

Anticle XTI

Meetings of stockholders may be held within of without the State of Delaware, us the Bylaws

A

may provide. The books of the Corporution may be Kept (subject to any provision contuined in the
statures) outside of the State of Delaware at such place or places as may be designated from time (o
time by the Board of Directors of in the Bylaws of the Corporation.

Article XIII

Advance notice of new business and stockholder nominations for the election of directors
shafl be given in the manner and to the extent provided in the Bylaws of the Corporation.

CL\M.nlc\\""fjlutlllwrpnnllnn\hlv;wlllfd wid Rearsed Con. of Incorp. BIE 146000 -18-
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Article XIV

Stockholders shall not be entitled to cumulative voting rights for the election of directors.

(SIGNATURE PAGE TO FOLLOW]
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The undersigned declares under penalty of perjury thet the mateers set forth in the foregoing
certificate are true of his or her own knowledge. 4

IN WITN WHEREOF, the undersigned has exccuted this certificate in Fremont,

Culifornia, this_26" day of T vy, 2000. .

Walter Alessandrini, Chief Executive Officer

] u;ith M. O'Brien, Secretary
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STATE OF DELAWARE
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FILED 03:00 PM 02/09/2000 :
DO1066400 — 3134019

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
AVANEX CORPORATION

Avancx Corporation, a corporation organized and existing under the lsws of the State of
Delaware (the “Corporation™), hereby certifies that:

A, The name of this Corporation is Avanex Corporation

B.  The date of filing of this Corporation's origginal Certificate of Incorporation with the
Secretary of State of Delaware was December {, 1999. .

C.  Pursuant io Sections 242 and 245 of the Delaware General Corporation Law, this
Restated Cerlificate of Incorporation restates, integrates and emends the provisions of the
Corporation’s Amended and Restated Certificate of Incorporation as follows:

FIRST: The name of this Corporation is Avanex Corporation '

fﬂ'\,} SECOND: The address of the Corporation'é registered office in the State of Delaware is
\ 7 1209 Orange Street, Wilmington, County of New Castle, Delaware 19801. The name of its
’ registered agent at such address is The Corporation Trust Company. '

THIRD: The purpose of this Corporation is to engage in any lawful act or activity for
which corporations may be organized under the General Corporation Law of Delaware.

FOURTH:  This Corporation is authorized to issue two classes of shares to be designated, -
respectively, Common Stock and Preferred Stock. The total number of shares of Common Stock
that this corporation is authorized to issue is 300,000,000, with a par value of $0.00} per share, and
the total number of shares of Preferred Stock that this corporation is authorized to- issue is
10,000,000, with a par value of $0.001 per share. L :

The Preferred Stock may be issued from time o time in one or more series pursuant 1o a
resolution or resolurions providing for such issne duly adopted by the Board of Dirsctors (suthority
to do so being hereby expressly vested in the Board). The Board of Directors is forther authorized to
determine or alter the rights, preferences, privileges and restrictions granted to or imposed upon any
wholly unissued series of Preferred Stock and to fix the number of shares of any such serics of
Preferred Stock and the designation of any such series of Preferred Stock. The Boerd of Directots is
authorized, within the limits and restrictions stated in eny resolution or resolutions of the Board of
Directors originally fixing the number of shares constituting -any series, to increase or decrease (but
not below the mumber of shares thereof then outstanding) the number of shares of any such series
subsequent to the issue of shares of that series, 1o determine the designation of any series, and 1o fix
the number of shares of any series. o '

CONRPORTRIAPALRIMEI) 367751.1 (9U24)
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FIFTH: The Corporation is 10 have perpeinal existence.

SIXTH: Elections of directors need not be by wrinten ballol unless s stockholder
demands election by writien ballot at the meeting and before voting begins or unless the Bylaws of
the Corporation shall so provide. :

SEVENTH: The management of the business and the conduct of the affsirs of the
Corporation shall be vested in its Board of Directors. The number of directors constituting the
whole Board of Directors shall be designated in the Bylaws of the Corporarion.

The Board of Directors shal} be divided into three classes designated as Cass 1, Class 11, and
Class LY, respectively. Directors shall be assigned to each class in accordance with a resohation or
resolutions adopted by the Board of Directors. At the first annual meeting of stockholders following
the date hereof, the term of office of the Class I directors shall expire, and Class I directors shall be
elected for a full term of three years. Al the second annual meeting of stockholders following the
dute hereof, the term of office of the Class H directors shall expire, and Cluss 1 direcrors shall be
elected for a full term of three years. At the thivd annual meeting of stockholders following the date
hereof, the teem of office of the Class 1IN directors shall expire, and Class Y1 dircctors shall be
elected for a full term of three years. At each succeeding annual meeting of stackholders, directors
shall be elecied for a full term of three years to-succeed the directors of the class whose terms expire
al such annual meeting. '

Notwithstanding the foregoing provisions of this Article, each director shall serve until his or
her successor is duly elected and qualified or until his or her death, resignation, or removal. No
decrease in the number of directors constituting the Bourd of Directors shall shorten the term of any
incumbent director, -

Any vacancies on the Board of Dircciors resulting from death, resignation, disqualification,
removal, or other cavses shall be filled by either (i) the uffirmative vote of the holders of a majority
of the voting power of the then-outstanding shares of voting stock of the Corpuration entitled (o vote
generally in the election of directors (the *Voting Stock™) voting together as a single class; or (ii) by
the affirmative vote of a majoarity of the remaining disectors then in office, even though less than a
quorum of the Board of Ditectors. Newly created directorships resulting from any increase in the
number of directors shall, unless the Board of Directors determines by resolution that any. such
newly created directorship shall be filled by the stackholders, be fillsd anly by the affirmative vote
of the directors then in office, even though less than a quorum of the Board of Direciors. Any
director elected in accordance with the preceding sentence shall hold office for the remainder of the
full term of the class of directors in which the new directorship was created or the vacancy oceurred
and unail such director’s sticcessor shall have been elected and qualitied. '

The affirmative vote of sixty-six and two-thirds percent (66-2/3%) of the voting power of the
then outstanding shares of Voting Siack, voting together as a single class, shall be required for the

adoption, smendment or repeal of the following scctions of the Corporation’s Bylaws by the
stockholders of the Corporation: 2.2 (Annual Meeting) and 2.3 (Special Moeting).
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No action shall be taken by the srockholders of the Corporation except at an annual or special
meeling of the stackholders called in accordance with the Bylaws.. :

Any director, or the entire Board of Directors, may be removed from affice atany time (3
with causc by the affirmative vote of the holders of at least 2 majority of the voting power of ail of
the then-outstanding shares of the Voting Stock, voting together as a single class; or (ii) without
cause. by the affimative vote of the halders of at least sixry-six and two-thirds percent (66-2/3%) of

* the voting power of atl. of the then-outstanding shares of the Voting Srock.

EIGHTH: A, To the fullest extent permirted by the Detaware Genara) Corporation
Luw as the same exists or as may hereafter he umended, a director of the Corporation or any
subsidiury of the Corparation shull not be personally liable to the Corporation or its stockhalders and
shall otherwise be indemnified by the Corporation for monctary damages for breach of fiduciary
duty as a director of the Corporation, any predecessor of the Corporation or any subsidiory of the
Corporation. : S

B, The Corporation shall indemnify 1o the fullest extent permitted by law
any person made or threatened to be made 2 party to an action or praceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intéstate is or wos a
director or officer of the Corporution, any predecessor of the Corporation or uny subsidiary of the

Ty Corporation or serves or served at any othet enterprise as a director or officer at the request of the
( . Corporalion, any predecessor to the Corporation or any subsidiary of the Corporation.

: C."  Neither any amendment nor repeal of this Article EIGHTH, nor the
udoption of any provision of the Corporation’s Certificate of Incorporation inconsistent with this
Anticle EIGHTH, shall climinate or reduce the effect of this Article EIGHTH, in respect of any
mailcr occurring, or any aclion or proceeding accruing or arising or that, but for this Article
EIGHTH. would accrue or arise, prior to such amendment, repeal, or adoprion of.an inconsistent
Provision. ‘

NINTH: Notwithstanding any other provisions of this Certificate of Incorporation or
any provision of law that might otherwise permit a lesser vote or no vote. but in addition to any
affirmative vote of the holders of any particwlar cluss or series of the Voting Stock required by law,
this Centificute of Incorporation or any rights of designation of Preferred Stock conferred by the
Board of Directors pursnant to Article FOURTH, the affirmative voe of the holders of at feast sixty-
six and two-thirds percent (66-2/3%) of the voting power of all of the then-outstanding shares of the

Voling Stock, voling together 85 3 single class, shall be required 10 alier, amend or tepeal Article
SEVENTH or this Article NINTH,

TENTH:  The Corporation reserves the right to amend, alter, change or repenl any
provizion contained in this Centificate of Incatporation, in the manner now or hercafier prescribed by
stature, except u¢ provided in Article NINTH of this Certificate, and all rights conferred upon the
stockholders herein are granted subject (o this right.
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ELEVENTH: In furtherunce and not in limitation of the powers conferred by statute,
the Boara of Directors is expressly awthorized to make, alter, amend of repeat the Bylaws of the

- Corporation. Exclusive authority to amend the Bylaws to chunge the awthorized number of Directors
shall reside in the Board of Disectors. . '

TWELFTH: Meetings of stockholders may be held within or without the State of
Delaware. 0s the Bylaws may provide. The books of the Corporation may be kept (subject to any
provision contained in the siatutes) outside of the State of Delaware at such place or places as may
be designaled from time (o time by the Board of Directors or in the Bylaws of the Corporation. -

THIRTEENTH:  Advance written notice of new business and stockholder nominations
for the election of directors shall be given is the manner und to the extent provided in the Bylaws of
the Corporation. A ‘

FOURTEENTH:  Stockholdess shall not be entitied to cumulative voting rights for the
clection of direcrors.

This Amended and Restated Certificate of Incorporation has been duly adopted by the
stockholders of the Corporation in accordance with the provisions of Sections 242 and 245 of the
General Corporation Law of the State of Delaware, as amended.

N
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IN WITNESS WHEREOF, Avanex Corporation has coused this Amended and Restated

Certificate of Incorporation to be ‘.igned by Walter Alessandirini, its President, and uttestzd by Judith
M. O'Bricn, its Secretary, this 2% duy of Fe Lruary, 2000.

AVANEX CORPORATION

P M

Walter Alessandrini, President

Attested:

Judith M. O'Brien, Secretary
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CERTIFICATE OF GWNERSHIP
MERGING HOLOGRAPHIX, INC.
INTO AVANEX CORFORATION

_ Avanex Corporation, a corporation incorporated on December 1, 1999, pursuant to the
prpv:sions of the Delaware General Corporation Law (the “Corporation™, doss hereby cortify that
this Corporation owns all of the capital stock of Holographix Inc., a corporation incorporated under

» tt3e ]aws of Delaware (the “Subsidiary™) and that this Corporation, by resolutions of its board of
directors duly adopted on January 18, 2001 and filed with the minutes of the Board of Directors,
determined to and did merge into jtself said Subsidiary which resolutions ae in the following words:

EV_I!._EBEAQ, the Company purchased sobstantially all of the assets and some of the
liabilities of Holographix Inc,, a Delaware corporsation (“Holographix™), on July 24, 2000
through its subsidiary Aspen Acquisition Corporation in order to protect the Company from
any hidden Jiabilities related to the acquisition;

WHEREAS, Aspen Acquisition Corporation changed its name to Holographix Inc., 3
Delaware corporation (“Aspen™), following the acquisition:

_W_ﬂﬂ'&&@_‘ the Board and the officers of the Company presently believe that there are no
rmaterial hidden liabilities related to the Holographix assets acquired by Aspen: . }
‘ (

WHEREAS, the Board and the officers of the Company believe that the business of Aspen
may be better run and administered as a division of the Company instead of us a separate
company;

. WHERFEAS, the Company lawfully owns all of the outstanding stock of Aspen; and

WHEREAS, the Company desires, on behalf of itself and in its capacity as the sole stockholder
of Aspen, to merge Aspen into itself pursuant to the provisions of Section 253 of the Delaware
General Company Law;

ow. LEF! JRE, BE OLVED: That this Company merge into itself, and does
hereby merge into itself, Aspen and assumes all of Aspen’s liabilities and obligations,

SQ JRTHER: That the proper officers of this Company be and they hereby arc
authorized and directed to make and execute, a certificate of ownership and merger sefling
. forth a copy of these resolutions, to merge Aspen and assuroe jts liabilitics and obligations,
gu: the date of adoption thereof, and to file the same in the office of the Secretary of Stute of
elaware,

W: That the officers of this Company be and they hercby are
authorized and dll’eck':d to do atl acts and things whatsoever, whether within or without the
statc of Delaware, which may be in any way necessary or proper to effect said merger.
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' IN WITNESS WHEREOF, said Corporation has
Kinard, jts Vice Pmsidzm. General Counsel,

a13 227 9643 P.G3/03

caused this certificate to be signed by Brian

Dated:  ygnuary 18, 2001 ' AVAN?CORPORA 0.

By

Brian Kinard
Vice President. General Counsel
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CERTIFICATE OF DESIGNATION OF RIGHTS, PREFERENCES
' AND PRIVILEGRS OF
SERIES A PARTICIPATING PREFERRED STOCK
OF AVANEX CORPORATION

The undessigned, Pauj Engle and Thomas LaWer, do hereby eemify:

1. That they ave the duly electad and acting Prosident and Sccreary, lespeatively, of
Avanex Corporation, 2 Delaware corporation {the *“Company”),

2. That puseant 1o the authority conferred upon the Bourd of Dircetors by the Amended
and Restated Centificate of Incorparation of the said Company, the said Board of Directors on Tuly
26, 200) adopted the following resolution credting a setles of 300.000 shares of Prefemed Stock
designated as Series A Panticipating Preferccd Stock: :

“RESOLVED, that pursnant to the authority vested in the Board of Divectors of the
corparation by the Amended and Rastated Cerlificate of Incorporation, the Bourd of Directors doss
hereby provide For the Issue of a series of Prefersed Stock of the Compeny und does hereby fix and
herein stute and express the designations, powers, preferetices and relative and osher special righty
and the qualifications, limitations a0d restrictions of sush sertes of Preferred Stook as follows:

Section . Desjgaation and Amount. The shares of such series shall be designated as
“Sarios A Participating Preferred Stock.” The Serics A Participating Preferred Stock shall hava a
par value of $0.001 per share, and the number of shajes constimiting such eeiies shall be 300,000. °

Section 2, Proportional Adjusument In the event thar the Compuany shall ar any time

Stock,
. Section 3, jyide istribuions,

(2)  Subject to the prior and superior sight of the holders of any shares of any
series of Preferved Stock ranking prior and supecior to the shares of Series A Paxticipating Prefernad
Stack with respect Io dividends, the holders of shares of Series A Paticipating Prefesred Stock shal)
bo entitled (o recaive whan, as and if declated by the Board of Direciors out of funds legally
available for the patpose, Quartetly dividends payable in cash op the last day of February, May,
August and November in each year (each such dste being refecred to horin a5 & “Quarterly
Dividend Fayinens Date™), commencing on the first Quarteely Dividend Payment Date after the first
issuance of a shar or fraction of 4 shars of Sexias A Participating Preferted Stack, in an amount per
share (roundad to the pearest cent) equal ta 1,000 times the aggregate per share amount of Al cash
dividends, and 1,000 times the aggregate per share amount (payable in kind) of all non-cash

CAYEMPCemficort of Deggaation for Righi Plan. DO (10447)
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) b)  The Company shall deslare 2 dividend or distribution on the Serics A
Participating Preferted Siock 46 provided in parsgraph (a) above immediately after It declares s

giwt'!‘cnd' o distribution op the Cammon Stock (other than a dividend Payable in shares of Common
tock),

Quérterly Dividend Paymen;t Date oF is 2 date after tha record dare for the determination of halders
of shares of Serics A Participating Prefened Stock entitled 10 cecejve 3 quarterly dividend and before
such Quarierly Dividend Payment Date, in cither of whieh cveats such dividends shall begin to
accrue from such Quartsrly Dividend Payment Dats, Accrued but unpaid dividends shall not bear
interest,  Dividends paid on the shares of Series A Participating Preferred Stock in an amoun Jesg
than the total amount of such dividends at the time accrued and payable on speh shares shall ba
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Seciiond, v, oting Rights, The helders of shares of Series A Pmicfpaﬁn Preferred
Stock shall have the foliowing voting rights: )

(1)  Bach share of Series A Pareipating Preferred Stack shall entitls the holder |
thereof (o 1,000 votes o all Inavers submitted 1o a vote of the stockholders of the Company.

_ () Exesmpt us atherwige provided herein or by law, the tolders of shapes of
Series. A Participating Preferred Sroek and ibe holders of shares of Common Stock shall varc
together as one class on all matgers submitted to a votg of stockholders of the Company.

(&) Exeept as required by law, the holders of Scries A Participating Preferres
Stock shall have no speciat voting rights and their consens shall 0Ot be required (cxcept o the extent

thet they are entitled fo vote with holders of Commog Stoek ag get forth herein) for raking any
corporate actian. :
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(@ The Company shall yo; declare any dividend on, make any distibution on, or

redeemn or purchase or otheryiss Acquire for considara
first issuance of a share or fraction of s share of
concurrently therewith it shall declare a dividend o

required by Section 3 hereof,

N Wnehevez quesierly dividends or ot

the Series A Participating Prefaed Stock
al) accrued and unpaid dividends and dis

tion any shares of Comman Stock after the
Series A Particlpating Preferred Stock unlesx
n ihe Sexles A Participating Preferred Stock as

her dividends or distributions paysble on
33 provided in Section 3 are in wrrears, thereafter and untij
tribltions, whether ar pot declared, on shaes of Sericx A

Participating Preferred Stock outstanding shall have hoen paid in fu), the Company shail nat

' ) declare or pay dividends o
redeem of purchase or otherwise acquite fo
us to dividends or upon liqui_dmion, dissol

Stock;

i)
shures of stock ranking on a parity (ejthar a3 to djv; ]
up) with the Sedes A Participating Prefesyed Stock, ex

t consideration

0, make any other distributions on, or
any shares of stock renking junior (either
ution or winding up) 1o the Series A Pardcipaling Prefesred

Participating Prefensd Stock and all such parity stock on which dividends ape payable orin agears (/ }
in proportion (o the towh amounts to which the holders of all such shares are then entitled; -
redesm or puarchase of othsrwige acquire for consideration shares of

purchiznse or otherwise acqy

»

o dividequ or upon liquidation, dissolutiog or winding up)
d Stack, provided thar the Campany may at any time redeen,
ire shares of Aty euch parity stoek in exchange for shares of any-stock of

the Company ranking junjor (either a¢ te dividends of pon dissolution, liqu;datiun or winding up) to

the Series A Parlicipating Preferred Stock:

(™)  purchuse or otherwige
Participating Preferred Stock, of any shares of
Participativg Preferred Stock, axeent in accarduy
publication (45 detormipeg by the Board of Direc
as the Board of Directors, gffar consideratiq
relativa tights and preferences of the res

acquire for consideration any shares of Seides A
stock ranking on- a patity with the Series A
co with 8 purchase offer made in writing or by
tors) to all. holders of such shaces wpon such terms
0’ of the respective annual dividend rutes and othey
pective series and classes, shall determine i gond faith wilt

result in fair and equitable teaumene Tng the respective serics oy classes,

(€©)  The Company shell not permit any subsidlar)l! of the Coq:pany to puschase or

P 100y ol
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canceled promptly after the acquisition therenl, Al such shapes shell upon their canceliation become
anthorized but unissued shaves of Prefered Stock and may be reissued a3 part of 2 W Series of

Section 7.

Section 8, Censolidation, Merger, efc. In case the Company shall enter into any
cansolidation, merger, combination OF other transaction fn witich the shars of Common Stack are
exchanged for or changed inta oiher stock or securities, eash and/or uny other propenty, then in any
such case the shares of Series A Patticipating Preferied Stock shal) at the same time be similagly
exchanged or changed in an amaunt par shisre equal to 1,000 times the aggregate amount of stock,
secitities, cach and/or any ather Peopedty (payable in kind), as the case may be, into which or for
which each share of Commog Stock is changed or exchanged.

Section 9. . No Redemption. ' Ths shares of Seies A Pardleipating Preferred Stock shall
not be redesmable, : ) .

7N,
! i
ks i
. 7
M

Section 10.  Ranking, The Series A Participating Preferred Stock shal) tank junior to afl
ather seris of the Company's Prefetred Stock as 19 the payment of dividends and tha diswibution of
assets, nless the terms of any such serics shall provide atherwise,

Section 11, Amendment. The Amcnded and Restated Cenificale of Incorporation of the
Company shall not be furtier smpnded in any manncy which wonld materially alter or change the
powers, preference or spegial rights of the Series A Participating Petemed Stock o as to affect them
adversely without the affirmative vale of the holdais of a majority of the outstanding shares of
Series A Partlcipating Praferyed Stock, voting separately as e sevics,

Section 12, Fractiona! Shores. Series A Falcipating Prefarred Stock may be issued in
feactions of a share which shall entitle the holdes, in proportan to such holder*s fractiona sharcs, to
exarcise voting rights, receive dividends, participace in distributions and 10 bave the benafit of ail
other rights of holders of Serieg A Panicipating Prefirred Stack.
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RESOLVED FURTHER, that the Presiden or sy Vice Prosideat and ths Secretary or any
Assiatant Secretary of this camporation be, and they hereby are, autharized and directed to prepare
and file a Certificate of Designation of Rights, Preferences and Priviléges in accordunce with the
focegoing resolution and e Provisions of Delaware Jaw and to take such actions as they may deem
nhecessary or appropriate to Garry ont the intent of the forcgoing resolution.”
" We further declare vunder penalty of perjury what the matters set forth in the foregoing
Centificats of Designation are tue and correct of our own knowledge, ' o
Excetrted g Fremont, Califomia on August23, 2001,
Ty
U
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. CERTIFICATE OF AMENDMENT
TO THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF AVANEX CORPORATION

A Delaware Corpbration

Avanex Corporation, 2 cor;mration-organized and existing under the laws of the
State of Delaware (the “*Corporation”), hereby certifies that:

A: The name of this Corporation is Avanex Corporation.

B: The date of filing of this Corpofation's original Certificate of Incorporation
with the Secretary of State of Delaware was December 1, 1999.

C: Pursuant to Section 242 of the Delaware General Corporation Law, this
Certificate of Amendment hereby amends the provisions of the Corporation’s Amended
and Restated Cerlificate of Incorporation by deleting the first paragraph of Article Fourth
and substituting therefor a new first paragraph to read in its entirety as follows:

FOURTH: This Corporation is authorized to issue two classes of
shares 10 be designated, respectively, Common Stock and Preferred Stock.
The total number of shares of Common Stock that this Corporation is
authorized 10 issue is 450,000,000, with a par value of $0.001 per share,
and the total number of shares of Preferred Stock that this Corporation is
authorized to issue is 10,000,000, with a par value of $0.001 per share.

)
g
Nyt

D: This Certificate of Amendment to the Amended and Restated Centificate of
Incorporation has been duly adopted by the stockholders of the Corporation in
accordance with the provisions of Section 242 of the Delaware General Corporation Law.

IN WITNESS WHEREOF, Avanex Corporation has caused this Certificate of
Amendment to the Amended and Restated Certificate of Incorporation to be signed by
Jo 8. Major, Jr., its President and Chicf Executive Officer, this 20 day of November,
2006. o

AVANEX CORPORATION

ief Executive Officer

resident and

State of Delaware
Secretary of State
Division of Corporations
Delivexed 02:38 PM 11/20/2006
FILED 02:18 PM 11/20/2006
SRV 061064902 - 3134019 EILE

1632811 _1.00C -1
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State of Delaware
Sacre! of State

piwvision o C%oratims P
De }}Z‘&?ﬁafﬁé"iu e iLaenoe L ;
SRV 080864465 - 3134019 FILE
' CERTIFICATE OF AMENDMENT

TO THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF AVANEX CORPORATION
A Delaware Corporation

Avanex Corporation, a corporation organized and existing under the laws of the State of
Delaware (the “Corporation™), hereby certifies that:

A: The name of this Corporation is Avanex Corporation.

B: The date of filing of this Corporation’s original Certificate of Incorporation with the
Secretary of State of Delaware was December 1, 1999,

C: Pursuant to Section 242 of the Delaware General Corporation Law, this Certificate of
Amendment hereby amends the provisions of the Corporation’s Amended and Restated Certificate -
of Incorporation by deleting the first paragraph of Article Pourth and substituting therefor a new first
paragraph to read in its entirety as follows:

FOURTH: This Corporation is authorized to issue two classes of shares to be designated,
respectively, Common Stock and Preferred Stock. The total number of shares of Common
Stock that this Corporation is authorized to issue is 30,000,000 with a par value of $0.001 per
share, and the total nuinber of shares of Preferred Stock that this Corporation is authorized to
issue is 2,000,000, with a par value of $0.001 per share. Effective as of 5:00 p.m., Bastem time,
on the date this Certificate of Amendment to the Amended and Restated Certificate of P
Incorporation is filed with the Secretary of State of the State of Delaware, each fifteen (15) K }
shares of the Corporation’s Common Stock, par value $0.001 per share, issued and outstunding
shall, antomatically and without any action on the part of the respective holders thereof, be
combined and converted into one (1) share of Common Stock, par value $0.001 per share, of
the Corporation. No fractional shares shall be issued and, in lieu thereof, any holder of less than
one (1) share of Common Stock shall be entitled to receive cash for such holder’s fractional
share based upon the closing sales price of the Corporation’s Common Stock as reported on the
Nasdaq Global Market, as of the date this Certificate of Amendment is filed with the Secretary
of State of the State of Delaware.

%

D: This Certificate of Amendment to the Amended and Restated Certificate of Incorporation
has been duly adopted by the stockholders of the Corporation i accordance with the provisions of
Section 242 of the Delaware General Corporation Law.

CANPortbNPALIB2RSE 1\349967_1.DOC
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IN WITNESS WHEREOF, Avanex Corporahon has caused this Certificate of Amendment to'
the Amended and Restated Certificate of Incorporatlon to be signed by Giovanni Barbarossa, its
Interim Chief Executive Officer, this 12 day of August, 2008,

AVANEX CORPORATION

Is/ Giovanni Barbarossa
Giovanni Barbarossa

Interim Chief Executive Officer

CANrPortbh\PALIBARSHIN349967_1.D0OC Py
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CERTIFICATE OF MERGER
FOR THE MERGER OF ULTRAVIOLET ACQUSITION SUB, INC.
: WITH AND INTO
AVANEX CORPORATION

Pursuant to Title 8, Section 25 1{c) of the
General Corporation Law of the State of Delaware

Avanex Corporation, a Delaware corporation (the “Company”), does hereby certify to the
following facts relating to the merger (the “Merger™) of Ultraviolet Acqusilion Sub, Inc., a
Delaware corporation (“Sub™), with and into the Company, with the Company continuing as the
surviving corporation of the Merger (the “Surviving Corporation”™).

FIRST:

SECOND:

THIRD:

FOURTLL

FIFTH:

SIXTH:

SEVENTH:

The Company and Sub ate the constituent corporations in the Merger, and each is
& corporation incorporated pursuant to the laws of the State of Delaware.

An Agreement and Plan of Merger and Reorganization (the “Merger
Agreement”) has been approved, adopted, certified, cxccuted and acknowledged
by the Company and by Sub in accordance with the provisions of Section 251 of
the Delaware General Corporation Law. '

The surviving corpotation of the Merger shall be Avanex Corporation. The name

of the surviving corporation shall be Avanex Corporation.

Upon the effectiveness of the Merger, the Amended and Restated Centilicate of
Incorporation of the Company, the Surviving Corporation, shall be amended and
restated (o read in its entirety as set forth in Attachment A attached herelo.

The executed Merger Agreement is on file at the principal place of business of the
Company, the Surviving Corporation, at 40919 Encyclopedia Circle, Fremont,
CA 94538, .

A copy of the executed Mergér Agreement will be fumished by the Company, the
Surviving Corporation, on request and without cost, to any stockholder of any
constituent corporation of the Merger.

The Merger shall become effective immediately upon the filing of this Certificaie
of Merger with the Secretary of State of the State of Delaware.

State of Delawars
. Secre of State
Division o, Co;ﬁorations
Delivered 04:12 04/27/2009
FILED 04:13 PM 04/27/2003
SRV 090401711 - 3134019 FILE
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IN WITNESS WHEREOF, Avanex Corporation has caused this Certificate of Merger
to be executed by its duly authorized officer as of April 27, 2009,

AVANEX CORPORATION

By: _/s/ Glovanni Barbarossa
Name: GiovapniBarbarossa
Title: ChicfExecutive Officer

PATENT
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ATTACHMENT A : =

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
AVANEX CORPORATION

ARTICLE 1
The name of this corporation is Avanex Corporation

ARTICLEN
The address of the registered office of the corporation in the State of Delaware is 2711
Centerville Road, Suite 400, City of Wilmington, County of New Castle. The name of the
registered agent of the corporation in the State of Delaware at such address is Corporation
Service Company. '

ARTICLE HI

‘The purpose of this corporation is to engage in any lawful act or activity for which a
corporation may be organized under the Delaware General Corporation Law ("RGCL").

. ARTICLE IV .
"This corporation is authorized to issue only one class of stock, o be designated Commeon
Stock. The total number of shares of Common Stock which the corporation is presently ¢
authorized to issue is One Hundred (100) shares, cach having a par value of one cent ($0.01). )

ARTICLE Y
A.  The management of the business and the conduct of the affairs of the corporation
shall be vested in its Board of Directors. . The number of directors which shall constitute the
whole Board of Directors shall be fixed by the Board of Directors in the manner provided in the
Bylaws. :

B, Election of Directors

1. Directors shall be elected at cach annual meeting of stockholders to hold
office until the next annual meeting. Each director shall hold office either until the expiration of
the 1erm for which elected or appointed and until a successor has been elected and qualified, or
until such director’s death, resignation or removal. No decrease in the number of directors
constituting the Board of Directors shall shorten the term of any incumbent director.

2. No person entitled to vote at an election for directors may cumulate voles
1o which such person is entitled, uniess, at the time of such election, the corporation is subject to
Section 2115(b) of the California General Corporation Law (“CGCL™). During such time or
times that the corporation is subject to Section 2115(b) of the CGCL, every stockholder entilled
Lo vote at an clection for directors may cumulate such stockholder's votes and give one candidate
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a number of votes equal to the number of directors to be elected multiplied by the number of
votes to which such stockholder’s shares are otherwise entitled, or distribute the stockholder's
vores on the same principle among as many candidates as such stockholder thinks fit, No
stockholder, however, shall be entitled 1o so cumulate such stockholder’s votes unless (a) the
namges of such candidate or candidates have been placed in nomination prior to the voting and (b)
the stockholder has given notice af the meeting, prior to the voting, of such stockhotder's
intention to cumulate such stockholder's votes. If any stockholder has given proper notice to
cumulate votes, all stockholders. may cumulate their votes for any candidates who have been
properly placed in nomination. Under cumulative voting, the candidates receiving the highest
number of votes, up 1o the number of directors to be elected, are elected. <

C. Removal

1. During such time or times that the corporation is subjeet 0
Section 2115(b) of the CGCL, the Board of Directors or any individual director may be removed
from office at any time without cause by the affirmative vote of the holders of at least a majority
of the outstanding shares entitled to vote on such removal; provided, however, that unless the
entire Board is removed, no individual director may be removed when the votes cast against such
director’s removal, or not consenting in writing to such removal, would be sufficient to elect that
director if voted cumulatively at an election which the same total number of votes were cast (or,
if such action is taken by written consent, il shares entitled to vote were voted) and the entire
number of directors authorized at the time of such director’s most recent clection were then
being elected,

2, At any time or times that the corporation is not subject to Section 2115(b)
of the CGCL and subject to any limitations imposed by law, Section C.1 above shall not apply
and the Board of Directors or any director may be removed from office at any time (a) with
cause by the affirmative vote of the holders of a majority of the voting power of all then-
outstanding shares of capital stock of the vorporation entitled to vote at an election of direciors or
(b} without cause by the affirmative vote of the holders of-a majority of the voling power of all

then-outstanding shares of capital stock of the corporation, entitled to vote gencrally at an
clection of directors, .

D.  The Board of Directors is expressly empowered to adopt, amend or repeal the
Bylaws of the corporation. The stockholders shall also have power to adopt, amend or repeal the
Bylaws of the corporation; provided, however, that, in addition to any vote of the holders of any
class or series of stock of the corporation required by law or by this Certificate of Incorporation,
the affirmative vote of the holders of at least a majority of the voting power of all of the then-
outstanding shares of the capital stock of the corporation entitled to vote gencratly in the election
of directors, voting together as a single class, shall be required to adopt, amend or repeal any
provigion of the Bylaws of the corporation,

ARTICLE V1

E.  The liability of the directors for monetary damages shall be eliminated to the
fuilest cxtent under applicable law. If the DGQCL is amended to authorize corporate action
further eliminating or limiting the personal liability of directors, then the liability of a director of

PATENT
REEL: 032889 FRAME: 0452



the cor'poi“ation shall be eliminated or limited to the fullest extent permilted by the DGCL, as so
amended. ' .

F.  This corporation is awthorized to provide indemnification of agents (as defined in
Section 317 of the CGCL) for breach of duty to the corporation and its stockholders through
bylaw provisions or through agreements with the agents, or through stockhoider resolutions, or
otherwise, in excess of the indemnification otherwise permitted by Section 317 of the CGCL,
subject, at any time or timies that the corporation is subject to Section 2115(b) of the CGCL, to.
the limils on such excess indemnification set forth in Section 204 of the CGCL.

)

G.  Any repeal or modification of this Article V1 shall be prospective and shall not
affect the rights under this Article VI in effect at the time of the alicged occurrence of any act or
omission 10 act giving rise to lability or indemnification.

: ARTICLE Vil
The corporation reserves the right to amend, alter, change or repeal any provision .
contained in this Certificate of Incorporation, in the manner now or hercafter prescribed by
statute, and all rights conferred upon the stockholders herein are granted subject to this
reservation,
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State of Delaware
Secre of State
bivision o Co;zorations
Delivexed 07:40 07/07/2009
FILED 07:33 PM 07/07/2009
SRV 090680314 - 3134019 FILE

CERTIFICATE OF AMENDMENT
OF :
CERTIFICATE OF INCORPORATION
. OF .
AVANEX CORPORATION

" PUSUANT TO SECTION 242 OF THE _
GENERAL COPORATION LAW OF THE STATE OF DELAWARRE

Avanex Corporation., (bereinafier called the “Corporation”), a corporation
organized and existing under and by virtue of the General Corporation Law of the State
of Delaware, doos hereby certify as follows:

The Board of Directors of the Corporation duly adopted a resolution pursuant to
Section 242 of the General Corporation Law of the State of Delaware, setting forth an
amendment to the Certificate of Incorporation of the Corporation and declaring said
amendment to be advisable.

The sole stockholder of the Corporation duly approved said proposed amendment in
accordance with Section 242 of the General Corporation Law of the State of Delaware by
wriiten consent in accordance with Section 228 of the General Corporation Law of the
State of Delaware. The resolution setting forth the amendment is as follows:

"RESOLVED: That Aticle FIRST of the Cestificate of Incorporation of the
Corporation be and hereby is deleted in its entirety and the
following new Article FIRST be inserted in lieu thereof®

“FIRST” The name of the corporation is Oclaro (North America),
Inc.™ )

IN WITNESS WHEREOF, the Corporation has caused this Certificate of

Amendment of Certificate of Incorporation to be signed by its Chief Financial Officer
this | day of July, 2009 ' :

AVANEX CORPORATION

QL

Jerry
Chief Financial Officer
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State of Delawars
g JecEstary of State
1vision ;) o
ey sen o oo S 009 {
FILED 06:21 PM 11/16/2009
SRV 091022663 -~ 3134019 ¥Irs

STATE OF DELAWARE
CERTIFICATE OF CHANGE
OF REGISTERED AGENT AND/OR
REGISTERED OFFICE

The Board of Directors of _ QO lewo (North Amert ::cn Tne.
2 Delaware Corporation, on this _ o™ day of
Novemloer s AD, €009 , do hereby resolve and order that the
location of the Registered Office of this Corporation within this State be, and the
same hereby ig Corporation Trust Center ‘
1208 Orange Street, in the City of W“mﬁ'xmn
County of New Cnstle - Zip Code 198301

The name of the Registored Agent therein and in charge thereof upon whom
process against this Corporation may be served, is
THE CORPORATION TRUST COMPANY

The Corporation does hereby certify that the foregoing is a true copy of a < .
resolution adopted by the Board of Directors at a meeting held as herein stated.

IN WITNESS WHEREOF, said Corporation has cansed this certificate to be

signed by an authorized officer, the ___ 1ta Y day of DNovemvper
AD., Zovy .

By:
uthori
Name: \ﬂa&. —Rund le.
Print or Type

Title: S eayetav LY

DEM3 - 0372672009 C Y Syrem Onfine
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