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Attorney Docket 7271-140293

Form PTO-1595 (Rev. 03/11) _ U.S. DEPARTMENT OF COMMERCE
OMB No. 0651-0027 (exp. 4/30/2015) S United States Patent and Trademark Office

RECORDATION FORM COVER SHEET

PATENTS ONLY

To the Director of the U.S. Patent and Trademark Office: Please record the attached documents or the new address(es) below.

1. Name of conveying party(ies) 2. Name and address of receiving party(ies)
Name: Oclaro (North America), Inc.

Avanex Corporation
Internal Address:

Additional name(s) of conveying party(ies) attached?DYes No

3. Nature of conveyance/Execution Date(s): Street Address: 2560 Junction Avenue
Execution Date(s) July 7, 2009
[ ]Assignment [] Merger
ity SanJ
|:| Security Agreement Change of Name City: 222 0%
[ 1 Joint Research Agreement State: California
|:| Government Interest Assignment Country: United States Zip: 95134
|:| Executive Order 9424, Confirmatory License
D Other__ Additional name(s) & address(es) attached? D Yes No
4. Application or patent number(s): [_] This document is being filed together with a new application.
A. Patent Application No.(s) B. Patent No.(s)

6,304,382 6,481,861 6,717,731
6,390,633 6,471,361
6,478,433 6,607,278

Additional numbers attached? | |Yes [v|No

6. Name and address to whom correspondence 6. Total number of applications and patents
concerning document should be mailed: involved:__7

Name: William H. Logsdon

7. Total fee (37 CFR 1.21(h) & 3.41) $0

Internal Address:_The Webb Law Firm [ Authorized to be charged by credit card
' [:] Authorized to be charged to deposit account
Street Address:_One Gateway Center [_] Enclosed
420 Ft. Duquesne Blvd., Ste 1200 None required (government interest not affecting title)
City: Pittsburgh 8. Payment Information

a. Credit Card Last4 Numbers 1916
Expiration Date _05/2015

State: PA Zip: 15222

Phone Number: 412-471-8815
Fax Number:  412-945-5933

Email Address: assignments@webblaw.com
4 P

b. Deposit Account Number _23-0650
Authorized User Name William H. Logsdon

9. Signature: lvgl L 7 e May 16,2014

/ Signaturg/ /" Date

William H. Logsdon Total number of pages including cover 7?
Name of Person Signing sheet, attachments, and documents:

Documents to be recorded (including cover sheet) should be faxed to (571) 273-0140, or mailed to:
Mail Stop Assignment Recordation Services, Director of the USPTO, P.O.Box 1450, Alexandria, V.A. 22313-1450

Doc. No. 2SP5690
PATENT
REEL: 032916 FRAME: 0749



- Delaware ...

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
COPIES OF ALL DOCUMENTS ON FILE OF "OCLARO (NORTH AMERICA),
INC." AS RECEIVED AND FYILED.IN THIS 'OFFICE.

' THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED:

CERTIFICATE OF INCORPORATION, FILED THE FIRST DAY OF
DECEMEER, A.D. 1899, aT 3 O'CLOCK FP.M.

CERTIFYCATE OF AGREEMENT OF MERGER, FILED THE TWENTY-SIXTH
DAY OF JANUARY, A.D. 2000, AT 3 O'CLOCK P.M.

RESTATED CERTIFICATE, f‘ILED THE TWENTY-SIXTH DAY OF JANUARY,
A.D. 2000, AT 3 O'CLOCK P.M.

( RESTATED CERTIFICATE, FILED THE NINTH DAY OF FEBRUARY, A.D.

e

2000, AT 3 0'CLOCK P.M. |

CERTIFICATE OF OWNERSHIP, FILED THE TWENTY-NINTA DAY OF
JANUARY, A.D. 2001, AT 2 O'CLOCK P.M.

CERTIFICATE OF DESIGNATION, FILED THE TWENTY-THIRD DAY OF
~AUGUST, A.D. 2001, AT 4:30 O'CLOCK P.M.

CERTIFICATE OF AMENDMENT, FILED THE TWENTIETH DAY OF
NOVEMBER, A.D. 2006, AT 2:18 0'CLOCK P.M.

CERTIFICATE OF AMENDMENT, FILED THE TWELFTH DAY OF AUGUST,

@K

Jeftrey W, Bullock, sucmlaly of State

AUTHEN TI ON: 9928102

3134019 8100w
DATE: 10-18-12

121139932

You msy verify this certificate on.h.na
at cozxp.delavare.gov/authver. shém.

)

PATENT

REEL: 032916 FRAME: 0750



o,

Deloaware ... -

The First State

A.D. 2008, AT 8:52 O'CLOCK A.M.

CERTIFICATE OF MERGER, FILED THE TWENTY-SEVENTH DAY OF
APRIL, A.D. 2009, AT 4:13 O'CLOCK P.M.

CERTIFICATE OF AMENDMENT, CHANGING ITS NAME FROM "AVANEX
CORPORATION" TO "OCLARC (NORTH AMERICA), INC.", FILED THE
SEVENTH DAY OF JULY, A.D. 2009, AT 7:33 O'CLOCK P.M.

CERTIFICATE OF CHANGE OF REGISTERED AGENT, FILED THE
SIXTEENTHE DAY OF NOVEMBER, A.D. 2009, AT 6:21 O'CLOCK P.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID
CERTIFICATES ARE THE ONLY CERTIFICATES ON RECORD OF THE

AFORESAID CORPORATION, "OCLARC (NORTH AMERICA), INGC.".

Jeifrey W, Bullock, Secretary of Stale
AUTHEN CATION: 9928102

DATE: 10-18-12

3134019 81008

121139932

You may verify this certificate oniine
ac corp,delaware.gov/authver. shtml

PATENT
REEL: 032916 FRAME: 0751

“ﬁ.\,./'

"wu;a/



STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 03:00 PM 12/01/1999
991511996 ~ 3184019
/K" ‘:’7’:??,-.
{3

CERTIFICATE OF INCORPORATION
OF
AVANEX CORPORATION

Article I,

The name of the corporation is Avanex Corporstion (the "Corporation").

Arsticle 1

The address of the Corpoi'auons registered office in the State of Delaware is 1209 Orange
Street, in the City of Wilmington, Delaware 19801, County of New Castle. The name of its
registered agent at such address is The Corporauon Trust Company.

Article I,

ey The nature of the business or purposes to be conducted or promoted by the Corporation is to
( 3 engage in any lawful act or activity for which corporanons may be orgamzed under the General
o Corporation Law of Delaware, .

Article IV,

This Corporation is authorized to issue only one class of shares, des:gnated Common Stock,
$.001 par value. The total number of shares of Common Stock which this Corporation shall have the
authority to 18sue shall be 1,000.

Article V
The name and mailing address of the incorporator are as follows:
Mark Fleisher
¢/o Wilson Sonsini Goodrich & Rosati

650 Page Mill Road
Palo Alto, CA 94304-1050

(¥4
13

a ‘}
\_J Lo b0k - COINCSHOS MSTIE WYe.ld R85 sl
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Article V1.

The Corporation is to have perpetual existence:

Article VIIL

Elections of directors need not be by written ballot unless a stockholder demands election by
written ballot at the meeting and before voting begins or uniess the Bylaws of the Corporation shall
so provide '

Article VIIL

The number of directors which constitute the whole Board of Directors of the Corporation
shall be designated in the Bylaws of the Corporation. -

Article IX.
In furtherance and not in limitation of the powers conferred by atﬁtute, the Board of Directors ™y,
is expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation. < 3

Article X,

())  Tothe fullest extent permitted by the Delaware General Corporation Law as the same
 exists or as may heresfler be amended, a director of the Corporation shall not be personally liable to
the Corporation or its stockholders of monetary damages for breach fiduciary duty as a director.

(b)  The Corporation shall indemnify to the fullest extent permitted by law any person
made or threatened to be made a party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was a
director, officer or employee of the Corporation or any predecessar of the Corporation or serves or
served at any other enterprise as a director, officer or employee at the request of the Corporation or
any predecessor the Corporation. :

Neither any amendment nor repeal of this Article X, nor the adoption of any provision of this
Corporation’s Certificate of Incorporation inconsistent with this Article X, shail climinate or reduce
the effect of this Article X, in respect of any matier occurring, or any action or proceeding accruing
or arising or that, but for this Article X, would accrue or erise, prior to such amendment, repeal or
adoption of an inconsistent provision.

CANRPORTBLPALIb2iosbs 1 268263.) -2-

e
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-Article X1,

Meetings of stockholders may be held within or without the State of Delaware, as the Bylaws
may provide. The books of the Corporation may be kept (subject to any provision contained in the
statutes) outside of the State of Delaware at such place or places as may be designated from time 1o
time by the Board of Directors or in the Bylaws of the Corporation.

Article XII

Vacancies created by the resignation of one or more members of the Board of Directors and
newly created directorships, created in nccordance with the Bylaws of this Corporation, may be
filled by the vote of a majority, although less than a quorum, of the directors then in office, orby 8
sole remaining director.

Arnticle X111
Advance notice of new business and stockholder nominations for the election of directors
shall be given in the manner and to the extent provided in the Bylaws of the Corporation.

Article XIV.

Following the effectiveness of the registration of any class of securities of the Corporation
pursuant to the requirements of the Securities Exchange Act of 1934, g5 amended, no action shall be
taken by the stockholders of the Corporation except at an annual or special meeting of the
stockholders called in accordance with the Bylaws and no action shall be taken by the stockholders
by written consent.

Article XV,

The Corporation reserves the right to amend, alter, change or repesal any provision contained in

~ this Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all rights

conferred upon stockholders herein are granted subject to this reservation.

© \WNRPORTBLPALIb2'sb\1268263.1 : w3
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I, THE UNDERSIGNED, being the incorporator hereinbefore named, for the purpose of forming
a corporation pursuant to the Corporation Law of the State of Delaware, do make this centificate, hereby
declaring and certifying, under penalties of perjury, that this is my act and decd and the facis herein
stated are true, and accordingly have hereunto set my hand this 15t day of December 1999.

{sf Magk E. Fleisher
Mark E. Fleisher, Incorporator

C:NRPORTBLWALIb2'esbr} 268263, G
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STATE OF DELAWARE

SECRETARY OF STATE
DIVISTON OF CORPORATIONS
FILED 03:00 PM 01/26/2000

061041937 - 3134019

AGREEMENT AND PLAN OF MERGER OF
AVANEX CORPORATION o
. (a Delswure corporstion)
AVANEX CORPORATION
(s California carporation)

THIS AGREEMENT AND PLAN OF MERGER dated as of Janury 26, 2000 (the
“Agreement”) is between Avanex Corporation, a Delaware corporation (*Avanex-Deslawsre”), and

Avanex Corporation, a California corporstion (“Ay XCalifomia”). Avanex-Delaware and
Avanex-California are sometimnes referred to herein as the “Constituent Corporgtions.*

| RECITALS =
A Avanex-Deleware ig 8 c‘ozpqhtiénduly‘qrgmz_éd and existing under the iaws of the
State of Delaware and has en authorized ‘capital 8f 1,000 shares, $.001 par vglue, of *Common

Stock.” As of December 3, 1999, 1,000 shares of Common Stock were isgued and outstanding, all of
which are hold by Avanex-Califorme.” = = = e ' :

B. Avanex-California is a corporstion duly organized and existing under the laws of the
State of Californis and has an authorized capital of 75,4 0,000 shates, $.001 par value, of which
(\? 50,000,000 shares are designated as *Comimon Sock”, 4,600,000 of which are desi guated as "Series
¥ A Preferred Stock," 6,350,000 of whick are designated as "Series B Preferred Stock”, 10,850,000 of
which are designated "Series C Preforred Stock"and 3,600,000 of which arc designated "Series D
Preferred Stock” © As of December 3, 1999, 13,334,554 shiares of Conimon Stock, 4,530,080 shaves
of Series A Prefesved Stock, 6,296,744 shares of Series B Preferred Stock, 9,032,169 shares of Scries
C Preferred Stock and 3,487,097 shares of Serics D Preferred Stock werc issued and outsianding.

< G The Bowrd of Directors of Avenex-California hae deterniingd ihat, for the puposc of
effecting the reincorporation of Avanex-California in the Sfate of Delaware, it'is advisable and in the
best interests of Avanex-California and its shareholders thet Avanex:Califoria merge with and into
Avancx-Delaware upon the terms and conditions herein provided. - - T

D. The respective Boards of Directors of Avanex-Delaware and Avahéx—Califémia, the

shareholders of Avanex.California and the sole stockholder of Avanex-Delaware have appraved this
Agreement and have directed that this Apresment be executed by the undersigned officers.

NOW. THEﬁEF_ORE. in.consideration of the mumal agreements st covenants s&t forth

herain, 'Avai:eu-pehwau and Avanex-Californis hereby agree, subject 1o the tevms and conditions
hereinafier set forth, as follows: : '

CANRPORTBL\PA LS g\ 275005, . Je

e’

PATENT
REEL: 032916 FRAME: 0756



]

na
LAY

RPCRATION TRUT-DOVER SE 5026740360 (FRI) 12800 10:24/8T. 10:12/0. 4260103910 P 3.

L. MERGER

(®  Merger. In accordance with the provisions of this Agreement, the Delaware Genemnl
Corpovation Law snd the California Gencral Corporation Law, Avanex-Califomia chull bs merged
with and into Avanex-Delaware (the “Mesger’™, the vepmrate cxistence of Avanex-California shafl
cease and Avanex-Deluware shall be, and is herein sometimes referved to as, the “Surviving
Corporatioy,” and the name of the Surviving Corporation shalt be Avanex Corporation

(®)  Filing and Effestivenesy. The Merger shall become effective when the following
actions shull have been completed: s L ‘

()  An exccuted Centificate of Merger or an executed counterpart of this

Agreement meeting the requirements of the Delaware General Corporation Law shall have been filed

with the Secretary of State of the State of Delaware; and _

(i)  Anexecuted Cestificulé of Merger or an excouted counterpart of this
Agreement mesting the requirements of the California General Comporation Law shall have been
filed with the Sccretary of Stite of the Stats of California. ' :

The date and time when the Mesgor shall became effective, as aforesaid, is herein called the

“Effective D e er." ‘ .

(&) Effegtof the Merger. Upon the Effoctive Dato of the Merger, the scparate existence
of Avanex-California shall ceasc and Avanex-Delawart, a5 the Surviving Corporation, (i), shall
continug to possess all of its assets, rights, powers and property as constituted iramediately prior to
the Effective Date of the Merger, (ii) shall be subject 10 811 actions previously taken by its and.
Avanex-California’s Boards of Directors, (iii) shall sucoeed, without other tansfer, to al of the
usssts, rights, powers and property of Avanex-California in the manner a8 more fully set forth in
Secrion 259 of the Delaware General Corporation Law, (iv) shell continue to be subject 10 all of its

debts, Yigbilities and obligetions os constituted immadiatoly prior to the Effective Date of the Merger,
and (v) shall succeed, without other transfer, to all of the debts, liabilities and obligations of Avanex-

Califomia in the same manner as if Avanex-Delaware had itself incurred them, all as more fully

- provided under the applicable provisions of the Delswure General Corporation Law and the

California General Corporation Law.

(2) - . Bestaled and / ifigte of Incorporation. The Restated and Amended
Cenificaie of Incorporstion in the form sttached hereto Exhibit A (the "Cestifiente of '
Incorgotation”) shall be the Cenificate of lucotporation of the Surviving Corporation witil duly
amended in aceordance with the provisions thereof und applicable law,

()  Bylaws The Bylaws of Avanex-Delaware as in sffect immediately prior o the
Effective Date of the Merger shall continue in ful! force and cffect as the Bylaws of tho Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable law.

- CNRPOR TBLAPALIbZ)GM 275005 ) By 3
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(¢}  Direclors and Officers. The directors and officers of Avanex-Delaware immediately
prior to the Effective Date of the Merger shall be ihe directors and officers of the Surviving
Corporation until their successors shall have been duly slected and qualified or until as otherwiss
provided by law, the Certificate of Incorporation of the Surviving Corporation or the Bylaws of the
Surviving Corporarion, : ' ‘

J-MMRWM

(3) ~Californ _ . Upon the Bffective Date of tho Merger, every
two sheres of Common Stock of Avanex-California issued and outstanding immediately prior thereto
shall, by virtue of the Merger and without any action by the Constituent Corparations, the holder of
such shares or any other person, be converted into and exchanged for thres shares (rounded up to the
nearest whole share) of fully paid and nongssessable Common Stack, $0.001 par value, of the -
Suyviving Corporation,

®) vanex-Californi - Upon the Effective Date of the Merger, every

shall, by virtue of the Merger and without any action by the Constituent Corporations, the holder of
siich shares or any other person, be converted into and exchangod for three shares of fully paid and
honessessable Series A Preferred Stack, Series B Preferred Stock, Series C Preferred Stock and
Series D Preferred Stock, $0.001 par value, respectively, of the Swviving Corporation, Fractional
shares will be rounded up 10 the ncarest whole share. ' ' S

(c) vanex-I - Upon the Effective Date of the Merger, each
share of Camunon Stock, $0.001 par value, of Avinex-Delaware issued and outstanding immediately
prior thereto shall, by vinue of the Merger and without eny action by Avanex-Delaware, the holder
of such shaves or any other porson, be canceled and retumed to the status of authorized but'ynissued -
shares. . ‘ : ' :

{d) i . Al thc‘Eﬂ.‘ectiw Date of the Merger, the Avanex-

California 1998 Stock Plan (the “Plan™, and ol options and stock purchase rights relating to
Common Stock (each a ‘Avanex Option”) then outstanding under such plan, and al) rights to acquire

stock pursvant to any outstanding wasrants of Avanex-Califomie (each a "A!mgLWm“ , OF
otherwise, shall be assumed by Avanex-Delaware in accordance with pmvisionsrdoscrihed below,

() . . Atthe Effective Date of the Moerger, ¢ach outstanding and unéxercised option,
warrant and other right to purchage shares of cepital stock of Avanex-California shall be assumed by
the Surviving Corporation and shal] becorme an option, warrant o sight to purchase a number of
shares equal o 1.5 times that number of shares subject o' Avanex-Califoria’s option (rounded down

multiplied by 23 (rounded Up 1o the neurest cent)-and each existing and effecsive cmployce stock
benefit plan of Avanex-Califomis (the "Stock Plans*) shall similarly be assumed by the Surviving
Corporation for all intems and purposes ag if such plan, including the reservation of shares of
Common Stock for issuance pursuant thereto {multiplied by 1.5), had been originally adopted and
authorized by the Surviving Corporation, _

CANRPORTBL\PALIb2\oM275083.1 .3-
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(i)  Each Avanex Option and Avanex Warrant so assumed by Avanex-Delawars
under this Agieement shall continue to have, and be subject to, the same terms and conditions sot
forth in the Plan and/or as provided in the respective agreements goveming such Avanex Option or
Avanex Warrint immediately prior to the Effective Date of the Merger.

(i)  Kis the intention of the parties that the Avanex Options assumned by Avanex-
Delaware qualify following the Effective Date of the Merger as incentive stock options as defined it
Section 422 of the Internal Revenue Code of 1986, as amended (the “Cods"), to the extent the
Avanex Options quelified as incentive stock options immediately prior to the Effective Date of the
Merger, ' . o o '

{iv) A. Promply following the Effective Date of the Merger, Avanex:Delaware will
issue to each holder of an outstanding Avanex Option and Avanex Warrant o document evidencing
the foregoing assumption of such Avanex Option and Avanex Warrant by Avanex-Delaware.

(v)  Atthe Effective Dqte of the Merger, ‘Avme#-CaIifomia shall assign to
Avanex-Delawars any and sll rights of repurchase pertaining to shaves of Avanex-California
Commion Stock issued upon exercise of stack options, pursuant to stock purchase agreements or
otherwise. D . : ' - B

()  Bxchange of Ceptificates. Aftor the Effective Date of the Merger, each holder of an
outstanding cenificate representing shares of Avanex-California Common Stock may, at such
stockholder's option, surrender the same for cancellation to such institution as Avanex-Delaware

shall appoint at the time to act as exchange agent (the "Exchange Agent™), and each such holder shall

be entirled to receive in exchange thercfor 8 cortificate or certificates ropréesenting the number of
shares of the Surviving Carporation’s Commen Stock into which the susvendersd shares were
converted as hercin provided. Uniil 50 surrendered, each outstanding cerlificaie theretofore
representing shares of Avancx-Californis Common shall be decmed for all purposes (o represent the
number of whole shares of the Surviving Corporation's Cammon Stock into which such shares of
Avanex-California Common wexe converted in the Merger. SR

The registered owner on the books and records of the Surviving Corporation or the Exchange
Agent of any such oulstanding certificase shall, until such certificate shall have beon sumrendered for

transfer or conversion or otherwise accounted for to the Surviving Corporation or the Exchange
Agent, have and be entitled to exercise any voting and other rights with respect to and to receive
dividends and other distributions upon the shares of Common Stock of the Surviving Corporation
represented by such outstanding centificate as provided above. o : : '

Each certificate reprosenting Common Stock of the Surviving Corporation so issued in the
Merger shail bear the samne legends, if any, with respect to the restrictions on transferabifity as the
certificates of Avanex-California so converted and given in exchange therefor; unless otherwise
determined by the Board of Directors of the Surviving Corporation in compliance with applicable
laws, - :
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T If any centificate for shares of the Surviving Coiporation‘s Common Stock is fo be issued ina
name gtper !hnp that in which the certificate surrendered in exchange therefor is registered, it shall be
a condumz_: of issuance thereof that the centificate so surrendered shall be properly endorsed and

otherw{se 1 proper form for transfer, that such transfer otherwise be proper and that the person

gy

4.  GENERAL

(a) W@m Avanex-Delaware covenants and agrees that it will,
on or before the Effective Date of the Merger: .

] Qualify 10 do business as a foreign corporation in the State of California ang
in connection therewith imrevocably appoint an agent for service of process as
required under the provisions of Section 2105 of the California General
Corparation Law; = o : ' '

(i) File any and all documents with the appropriate tax aithority of the Stat of
Califomia necessary for the assumption by Avanex-Delaware of all of the
corporate and/or franchise tax liabili_tieg of Avanex-California; and

2 (iii)  Take such other actiong 35 may be required by the California General
(} ~ Corporation Law,

(®  Futher Assmrances. From time (o timc, as and when required by Avanex-Delaware
or by its successors or assigns, there shall be cxccuted and delivered on bhehalf of Avanex-Califorma
such deeds and other instruments, and there shll be taken or caused to be taken by Avanex-
Delaware and Avanex-Californis such further and other actions, 25 shail be 8ppropriate or necessary
in otder to vest or perfact in or couform of record or otherwiss by Avanex-Delaware the title to and
possession of all the property, interests, assety, rights, privileges, immunities, powers, franchises and
authority of Avanex-Califomis and otherwise to carry out the purposes of this Agresment, and the
officers and directors of Avanex-Delaware are fully authorized in the name and on behalf of Avanex-
Califomiz or atherwise io take any and al] such action and to execute and deliver any and al such
deeds and other instuments,

{©)  Abandonment. At any time before the Bffective Dare of the Merger, this Agresment
may be lerminated and the Merger may be abandoned for any reason whatsoever by the Board of
Directors of either Avanex-Californja or Avanex-Dolawars, or both, notwithstanding the approval of

this Agreement by the shareholders of Avanex-California or by the sole stockholder of Avanex-
Delaware, or by both,

(@) Amondment. The Boards of Direstars of the Constituent Corporations may amend
this Agreement any time prior to the filing of this Agreement (or certificats in liew thereof) with the
Secretaries of State of the States of California and Delaware, provided that subsequent to the
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adoption of this Agreement by the sharehoiders of cither Constituent Corporation, this Agreement
shall not be amended except in compliance with the requirements of the California General
- Corporation Law and the Delsware General Corporation Law. .

{e) Registered Office. The registered office of the Surviving Corporation in the State of
Delaware is located at 1209 ‘Orange Street, in the city of Wilmington, Connty of New Castle, and
The Corporation Trust Company is the registered agent of the Surviving Corporation at such address.

(% Agrcomen;. Executed copics of this Agreement will be on file at the principsl place
of business of the Swviving Corporation at 40919 Encyelopedia Circle, Fremont, California 94538,
and copies thereof will be fumnished 1o any shareholder of either Constituent Corporation, upon
request and without cost, : '

(8)  GovemingLaw. This Agreement shall in all respects be construed, interpretod and
enforced in accordance with end Boverned by the laws of the State of Dclaware and the provisions of

the California Generel Corporation Law,

_ () Counjerparts, In order 1o facilitate ‘xhe‘ﬁling and recording of this Agmment. the
same may be executed in any number of counterpants, cach of which shall be deemed to be an
oviginal and alf of which together shall constitute one and the same instrument, - ' .

[Remainder of Page Left Blank Intenvionally) v («_\%
J
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. IN WITNESS WHEREOF, this Agreemeni, having
Baurds of Directors of Avanex-Delaware and Avanex-Cali
each of such two corporations and attested by their Tespect

tiest béen approved by tesolutions of 1he
forma, 1s hereby executed on behalf of
ive officers thereunio duly authorized.

AVANEX CORPORATION
3 Delaware corporation

By: W ’t: M
- Walter Alessandrini, President and Chief Execuiive
Officar . ' ‘

ATTEST:

- m.

Judith M. O'Brien, Secretary

AVANEX CORPORATION o
‘8 California corporation

e A : : -
(/ By: __M/%

Walter Alessandrini, President and Chief Executive
Officer : :

ATTEST:

lgith M. O’Brien, Secretary

CANRPORTBLIPALIDSqH27506% |
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AVANEX CORPORATION
(California Corporation)

OFFICERS' CERTIFICATE
Walier Alessandrini and Judith M. O'Brien certify that:

L. They are the President and the Secretary, respectively, of Avanex Corporation, a
corporation organized under the laws of the Sue of California.

2 The corporation has two authorized ¢lasses of stock, designated OCommon Stack()
and "Preferred Stock.” There are authorized 30,000,000 shares of Common Stock and 25,400,000

3. There were 13,334,554 shares of Common Stock, 4,530,080 shares of Series A
Preferred Stock, 6,296,744 shyzes of Series B Preferred Stock, 9,032, 169 shares. of Series C
Preferred Stock and 3,487,097 shares of Series D Preferred Stock issued and outstanding as of the
record date of the sharcholders® approval of the Agreement and Plan of Merger atached hereto (the
“Merger Agreement”). .

4. The principal terms of the Merger Agreement were approved by the Board of (,«\,}

Dircetors and by the vote of 2 number of shares of each class of stock which equaled or exceeded the o
vole required. ) .

. 5. The percentage vote required was more than 50% of the votes entitled 10 be cust by
holders of outstanding sheres of the Common Stock voting as a single class and more than 50% of
the votes entitled to be cast by holders of oulstanding shares of Preferred Stock voting as a single

class.

6. Walter Alessandrini and Sudith M. O Brien further declare onder penalty of pérjury
under the laws of the State of Califomia that each has read the foregoing centificate and knows the
contents thereof and that the same is true of their awn knowledge. :

Executed in Fremont, California on ’T enany 246 2000,
Walter Alessandrin, President and Chijef
Exccutive Officer

ez so2.

Judith M. O'Brien, Secrstary

¢ \AVANEX\I?O\RElNCORPOﬂAﬂONWﬁkmﬂ AGREEMENT AVANEX.DDC
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AVANEX CORPORATION
(Surviving Corporation)
OFFICERS' CERTIFICATE

Paul Jisng and Yudith M. O'Brien centify thas:

1 They are the Vice President and the Secretnry, respectively, of Avansx Corporation, g
corporation orgamized under the laws of the State of Delawans. ‘

2. The corporation hay one suthorized chss of slock, designated *Commen Stook. *
. There arc suthorized 1,000 ghares of Common Stock.

3. There ae 1,000 shares of Common Stock oubstanding and entitled to vots on the
Agreement and Play of Moerger attachod herets (the ‘Mcerger Agreement®),

4, The principal termy of the Merger Agrocment were spproved by the Board of
Direetors and by the vois of a number of shases of each clasy of stock whicl oqualed or oxcended the
vote required.

s. The percentage voto required was more than $0% of the votes mii!ad to be cust by
the sale Stockholder of outstanding shares of Common Stoek. : ,

6. Paul Jisng and Judith M. O‘Brion furtwer deciare vndys penalty of pexjury under the
laws of the State of California has cach has read the foregoing cenificate g knows the contents
thereof and that the same i true of their own knowledge.

Executed in Fromont, Califormis on Fanuary €, 2000,

4/ 4 —
Paul Jiang, Vim et | Mtnukmwins :
| 1%‘& M. oi "Brien, Sooretary
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RESTATED AND AMENDED
CERTIFICATE OF INCORPORATION
OF AVANE.X CORPORAT!ON

Avanex Coporation, a corporanon organized and existing under the laws of the State of

Dclaware, hereby cenifies as follows:

A. The name of the corporation is Avanex Corporation. The corporation was originally
incorporated under the sume name and the original Centificate of Incorporation was filed with the

Secretary of State of the State of Delaware on December 1, 1999,

B.  This Certificate of Incormporation has becn duly adopred in accordance wuh the

provisions of the General Corporation Law of lhe State of Delawnre by the Roard nf Direclors and

(""“ng the Stockholders of the corporation.

C. . Pursuant to Sections 242 and 245 of the General Corporation Law of the State of

Delawure, this Centificate of lncorporauon restates ond | umegram and further amends the provmons

of the Certificate of Incorporation of this corporation, : ;

- D The text of the Certificate of Incorporation is hereby amended and restted in its

enlirely to read as follows:

~ Anticle |

The name of this Cotporation is Avanex Carporation.

U WavaireaMPOReinurg dit Ind Reapred Cen of favwrp . DOC 146999,
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Agicle Il

The address of the Corporation's registered office in the Stare of Delaware is 1209 Orange
Street, 1 dhe City of Wilmingion, Delaware 19801, County of New Castle. The name of its
registered agent at such address is The Corporation Trust Company.

Anticle 1

The purpose of this Corporation is ro engage in any lawful act or activity for which a
corporation vaay be organized under the General Corporation Law of Delaware.

Article [V

(8)  Authorized Cgpital. This Corporetton is authorized o issue two classes of stock,
designated "Preferved Stock” and “Common Stock.” The total number of shares which this
Corporation shall hyve authority to issue is, 113,100,000 of which 75,000,000 shares shall be
Common Stack, with a par value of $.001 per share and 38,100,000 shares shall be Preferred Stock,
with a par value of $.001 per share. The Preferred Stock shall consist of four series designated
Series A Preferred Stock: (the "Series A Preferred”), consisting of 6,900,000 shares. Series B
Preferred Stock (the "Series B Preferred”), consisting of 9,525,000 shares, Series C Preferred Stock
(the "Series C Preferred”), consisting of 16,275,000 shares and Series D Preferred Stock (the “Series
D Preferved™), consisting of 5,400,000 shares.

()  Authorized Capital Following _Awomatic Conversion Event. Upon the automatic
conversion of all outstanding shares of Preferred Stock in accordante with the provisions of this
Article IV, Section (b)(3)(b) of this Restated and Amended Cenificate of Incorporation (the
"Automatic Conversion Bvent*), the Compuny shail immediately thereafter be authorized to issue
two classes of siock 1o be designated, respectively. Common Stock and Preferred Stock. The toral

300,000,000, $.001 par vatue, and the total number of shares of Preferved Stock the Company shall
huve the autherity 10 issue shall be 10,000,000, $.001 par value. Immediately following any
Auromatic Conversion Event, the Preferred Stock may be issued from time to time in one or more
series pursuant to a resolwtion or resolutions providing for such issue duly adopted by the Board of
Directors (authorily 0 do so being hereby expressly vesied in the Bourd). The Board of Directors is
fusther authorized to determine or alier the rights. preferences, privileges and restrictions granted (o
or imposed upon any wholly unissued series of Preferred Stack and to fix the number of shares of
any series of Preferred Stock and the designasion of any such series of Preferred Stock. The Board
of Disectors, within the liouts and restrictions stated in any resolution or resolutions of the Bourd of
Directors originally fixing the number of shares constituting any seres, may increase or decrease
(but not below the oumber of shares in any such series then outstanding), the mumber of shares of
dny series subsequent to the issue of shares of thar series, ' ‘

Caavanea\PORCREOmIN IIRONA Menutea and Kuttaved Cen. of [ncorp. 10C 110w ~2-

PATENT

s

i

%M/

REEL: 032916 FRAME: 0767



. s werid O YHLEOM SONSINI » 302 g4 8348 ' NO. i63 FaLS

(¢} M&MQ&M@M@ Immediutely following any Automatic
Conversion Event, the Board of Directors of the Company is authorized, withou the funther consent
Or approval of the slockhoiders of the: Company 10 amend and restese this Cenificate of
Incorporation 1o show the authorized classes of capital stock as set forth in the Pteceding paragraph
and to eliminale all teferences in this Certificate of - Incorporation 1o the nights, preferences,
privileges and restrictions of the series of Preferred Stock including those set forth in this Article [V
(und, in connection with any such amendment.and testalement, o reaumber the remaining Articles).

(d) Preferred Stock. A statement of the rights, prefefences, privileges and restriciioﬁs :
granted Lo or imposed on the Series A Preferred Siock, Series B Preforred Stock, Series C Preferred .
Stock and Series D Preferred Stock and the halders thereof is a5 follows: -

() Dividepds. The holders of ihe Series A Preferred Stock, the holders of the
Series B Prefemed Stock, the holders of the Series'C Preferred Stock and the holders of the Series D
Preferred Stock shall be entitled to recoive, out of any funds legally available therefor, dividends at
the rate of $0.011, $0.021, $0.04. and $0.192 respectively, per share, per annum, puyable in
preference and priofity to any payment of any dividend on Common Stock when and as declared by
the Board of Direciors. Afier psyment of such dividends, any additional dividénds declared shall be
distributed among gl} holders_of Series A Preferred Siwock, oll holders of Series B Preferred Stock. all
holders of Series C Preferred Stock, all holders of Series D Preferred Stock and all holders of
Common Stock in proportion 10 the number of shares of Common Stock which would be held by
each such holder if a) shares of Series A. Preferred Stock, Series B Preferred Stock, Series €
Preferved S1ack and Series D Preferred Stock were convered into Common Stock ar the then
effective Conversion Prices (s defined in paragraph 3(a) below). The right to such dividends on the
Preferred Siock shall not be cumulative. und no right shalt acerue to holders of Series A Preferred
Stack, Series B Preferred Stock, Series C Preferred Stock or Series D Preferred Stock by reason of
the fact that dividends on such shares are not declared or pdid in any prior year. - :

in the event that the Corporation shall have declared but shall not have paid dividends
outstanding immediarely Prior to, and in 1he event of, a conversion of the Preferved Stock (as
provided in paragraph 3 bereof), the Corporation shall, at the option of each holder, pay in cash to
each holder of Series A Preferred Stock, Series B Prefered Stock, Series C Proferred Stock and
Series D Preferred Stock subject 1o conversion the full amount of any such dividends or allow such
dividends 1o be converted into Common Stock in accordance with, end pursuant 1o the terms
specified in, paragraph 3 hereof, o ' : 3

(2 Liquidstion Preference.

(@ In the event of any liqdation, dissolution or winding up of the
Corporation. either voluniary or involuntory, the holders of the Series’A Preferred Stock, the
Series B Prefcrmod Stock, the Series C Prefesred Stock and the Serics D Profecred Stock shall be
entitled (o receve, prior and in preference 10 any distribution of any of the assets or surplus funds of _
the Corporation to the holders of the Common Stack by reason of their ownership thereof, the
amount of $0.149 per share (as adjusted for sinck splits, stock di’vjdcm;ls. recapitalizarions nd the

CAAvane IR tunbAnicntod and hesoied Con, of Wearg, UK 140w9) *3
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like) for each share of Serjes A Preferred Stock then held by them, $0.267 per share (as adjosted for
stock splits. stock dividends, recapitalizations and the Jike) for each share of Series B Preferrad
Stock then held by them, $0.504 per share (as adjusted for stock splits, stock dividands,
recapiralizations and e like) for each share of Series C Preferred Stock then held by them, $3.833
per share (as adjusied for stock splits, stock dividends, recapitatizations and the like) for each share
of Series D Preferred Stock then held by them, and, in addition, an amount equal to alf declared but
unpaid dividends on each such share of Preferved Stock. If, upon the occurrence of such event the
assets and funds thus distributed smong the holders of the Preferred Stock shall be insufficient 10

(b)  Afver payment has been made to the-holders of the Series A Preferred
Stock, Series B Preferved Stock, Series C Preferred Stock and Series D Preferrad Stock of-the
respective amounts 1o which they shall be entitled us provided in Section 2¢u) sbove, the remuining
assets of the corporation available for distribution to stockholders shall be distribited rarably among

the holders of the Co_mmbn Stock_.

{e)  For purposes of this paragraph 2, (i) any acquisition of the Corporation ( §
by meuns of merger or other form of corporate reorganization in which more than fifty percen
{30%) of the outsionding shares of the Corporation .are exchanged for - securities or other
consideration issued, or caused to be issued, by the scquiring corporation or its subsidiary (other
than a iransaction solely for the purpose of reincorporating the Corporation pursuant to the laws of
another jurisdiction) or (ji) the sale of all or substentially oll of the assets of the Corporation, shall be

treaied as a liquidation, dissolution or winding up of the Corporation,

) Conversipy. The holders of the Preferred Stock shall have conversion rights
as follows (the "Conversion Rights"): S o

- (a)  Righrro Convens. Each share of Preferred Stock shall be convertible,
at the oprion of the holder thereof, ar any time, inlo such number of fully paid and nonassessable
shares of Common Stock, in the case of the Series A Preferred Stock. a8 is determined by dividing -
$0.149 by the then applicable Series A Conversion Price (as defined below), in the case of the
Series B Preferved, as is determined by dividing $0.267 by the then applicable Series B Conversion
Price (a5 defined beJow), in the case of the Series C Preferred, as is delermined by dividing $0.504
by the then upplicable Series C Conversion Price (us defined below) and in the case of the Series D
Preferred. as is determined by dividing $3.833 by the then upplicuble Series D Convession Price (us

defined helow) determined as hereinafter provided.

The price ot which shares of Common Stock shull be deliverable vpon
conversion of the Series A Preferred Stock {the "Serics A Conversion Price") shall initially be
€ VA A sMPOVRcincomporanamA i mied sitd Retisted Con. o Inowip. 0OC (46990t : : -G~ -
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30.143 per share of Cominon Stock, the price at which shares of Common Stock shall be deliverable
upon conversion.of shares of Series B Preferred Stock (the "Seties B Conversion Price"), shall
initially be $0.267 per share of Common Srock, the price at which sheres of Common Stock shall be
deliverable upon conversion of shares of Series C Preferred Stock (the "Series C Conversion Price™), - -
shall initially be $0.504 per share of Common Stock and the price ar which shares of Common Stock
shall be deliverable Upon conversion of shares of Sesics D Preferred Stack (the "Series D Conversion
Price®), shali initially be $3.833 per share of Common Stock (the Series A Conversion Price, the
Series B Conversion Price, the Series € Conversion Price and the Series D Conversion Price being

collectively referved herein as the "Conversion Prices™).  Such initia} Conversion Prices shall be
subject to adjusiment as hercinafter provided. ‘ - -

(b) Automatic_Conversion.  Each share of Preferred Stock shall

automatically be converted into shares of Common Stock a1 the then effective Series A Conversion
-Price, Series B Copversion Price, Series C Conversion Price or Series D Conversion Price, as
applicable, (i) in the evenr of the effectiveness of a fim commitment naderwrittepn public offering
pursuant 1o an effective registration statement under the Securities Act of 1933, as ameaded,
covering the offer and sale of Common Stack for the account of the Corporation to the public at a
price per shase of at least $2.67 (as adjusted for stock splits, reverse stock splits and the like) and an
aggregate offering price 1o the public of notless thap $10,000,000, or (ii) at the election of the
holders of ot least a majority of the outstanding shures of Prefersed Stock (vorting on an as convened
busis). In the event of such an offering, the person(s) entitled 1o receive the Common Stock issuable
3 upon such conversion of Preferred Stock shall not be deemed to have converted such Preferred Stock
P until immediately prior 10 the closing of such underwritten public offering,

(€)- Mechanics of Conversion. No tracrional shares of Common Stock
shall be issued upon conversion of Preferted Stock. In liew of any feactional share to which » holder -
would otherwise be cnitled, the Corporation shall pay cash equal to such fraction muliiplied by the
fair market vulue of the Common Siack as determined by the Board of Directors, Before any holder
of Preferred Stock shall be entiriod ro convert the sume fnto- full shares of Common Stock, he shall
surrender the certificaie or centificates therefor, duly endorsed, at the office of the Corporation or of
any transfer agent for the Preferved Stock, und shall give writen notice to the Corporation at such
office that he elects to conven the same. Such notice shall also stute whether the holder clects,
pursuant o paragraph (1) hereof, 1o recejve declared but unpuid dividends on the Preferred Siock
proposed to be converted in cash, or to convert such dividends into shares of Common Stock at their
fair market value as determined by the Board of Direcrors. The Corporation shall, as soon as
praciicable thercafier, issue and deliver ar such office to such holder of Preferred Stock, a certificate
or certificates for the number of shares of Coemmon Stock to which he shall be entitled as aforesaid
ind o check payable 10 the holder in the amount of any cash amounrs payable gs the result of a
conversion inlo a fractional shure of Common Stock, and any declared but unpaid dividends on the-
converted Preferred Stock which the holder clected 10 receive in cash, Such conversion shall be
deemed (0 have been made immediately prior (o the close of business on the date of such surrendor
of the shures of Preferred Stoek o be converted, and the person or persons entitled 1o receive the
shares of Common Stock issuable upon such conversion shall be weated for all purposes ns the

CAAIRCRMP Rying ‘rreinunAniculad aid Restead Con, of Incorp. ST (10 -5-
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record holder or holders of such shares of Common Stock on such date. 1f the conversion is in
connection: with an underwritten public offering of securities registered pursuant to the Securities
Act of 1933, os amended, the conversion shall be conditioned upon the closing of such public
offering. in which event the person(s) entitled 1o receive the Common Stock 1ssuable upon such

conversion of the Preferved Stock shall nor be deemed 10 have convened sich Preferred Stock uatil
immediaiely prior to such closing. : : '

(@ Adjusiments to Conversion Price for Difuting |

: () - Special Definitions. For purposes of this paragraph (3)(d), the
following definitions shafl apply.

(1} "Options” shall mean tights, options or watrants {o
subscribe for, purchase or otherwise acquire either Common $Stock or Converiible Securities.

" (2)  "Convertible Securities” shall mean any evidences of
indebteciness, shares (other than Common Stock, Series A Preferred Stock, Series B Preferred Stock,
Series C Preferred Stock and Series D Preferred Siock) or other securities convertible into or
exchangeable for Common Stock, ' :

: () “Series A Original Issue Date” shall meun the date on
which the firsi share of Series A Preferred Stock was firse issved. (

o’

(4)  "Series B Origina) Issue Date” shall mean the date on
which the first share of Series B Preferred Stock was first issq_ed.

. {5)  "Serics C Origipal Issue Dawé" shall mean the date on
which the first share of Series C Preferred Stock was firse issved.’ :

(6)  “Series D Original Issue Date™ shall mean the dare on

which the first shure of Series D Preferred Stock was first isshed,

(T "Additional Sheres of tock” shall mean al]
shares of Common Stock issued (or, pursuant 1o paragraph 3(d(iii)., deemed 1o be issucd) by the
Corporation after the Original Issue Date other than shures of Common Stock issved or issuuble:

(A)  upon conversion of shares. of the Preferred
Stock;

(B)  to officers or employees of, or consuitanis 1o,
the Corporation pursuant to o stock graqt, option plan or purchase plan or other employee siock
incentive program (collecnively, the "Plans”) upproved by the Board of Directors.
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€} asa dividend o distribution on the Preferred

' . DY upon exercise or conversion. of warrants o
purchase shares of Common Stack issued in connection with equipment lease tinancing transactiops,
bank financing ransactions o real estate leasing transuctions upproved by the Board of Directors, -

whete the issuance of such warrants is pot principally for the purpose of raising additional 2quity
caputal for the Corporation; and '

B by way of dividend or other distribution on
shares of Common Stock excluded from the dofinition of Additiona) Shares of Common Stock by
the foregoing clauses ( A), (B), () and (D) or on shares of Common Stock so excluded.

(i) Mﬂﬂmmwu No adjustment in rhe

the Series A Conversion Price, Series B Conversion Price, Serigs C Conversion Price or Series D
Conversion Price pursuunt to Section 3(e) below, o

Gii) ssue of Additiopal Shares of C tock. {n the
event the Corporation at any time or from time to time-afier the Series A Original Issue Date with
Tespect to the Series A Preferred Siock, afier the Series B Original Issue Daje with respect 1o the
Series B Preferred Stock, alter the Series C Original Issue Dite with respect to the Series C Preferred
Stock and afier the Series D Original Issue Date with respect to the Serios D Preferred Stock shall
1sue any Oplions or Conventible Securities or shall fix a record date for the determination of hofders
of any cliss of securities entitled to receive any such Options or Convertibla Securities, then the
maximun number of shares (us set forth in the instroment relating therero withoug regard to any
provisions contined therein for u subsequent adjustment of such number) of Common Stack
issunble upon the exercise of such Options or, in the cuse of Conventible Securities and Options
theretor, the conversion of exchange of such Convenible Securitics, sholl be deemed 1o be
Additional Shures of Common Stock issued as of the timie of such jssue or, in case such a record date

Price: with respect 1o the Series B Preferred Stock, unless the consideration per shurc (determined
Pursuant to paragraph Ydv) hereof) of such Additional Shares of Common Stock would be lass
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thun the Series B Conversion Price; with respect to the Series C Preferved Stack, unless the
consideration per share (determined pursuant to paragraph 3(d)(v) hereof) of such Additonal Shares
of Common Stock would be less than the Series € Conversion Price; or with respect 1o the Series D
Preferred Stock, unless the consideration per share (determined pursbant to paragraph 3{d)(v)

o (A)  no forher adjustment ip the  Series A
Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the Series D
Conversion Price, a5 upplicuble, shall be made upon the subsequent issue of Convertible Securities

or shares of Common Stack upon the exercise of such Options or conversion or exchange of such
Conventible Securines; ’

‘ : (B) if such Options or Convenible Securities by
their terms provide, with the passage of time or otherwise, for any increase o decrease in the
consideration puyable to the Corporation, or increase or. decrease in the number of shares of
Common Stock issuable, Upon the exercise, comversion or exchange thereof, the Series A
Conversion Price, Series B Conversion Price, Series C Conversion Price or Series D Conversion
Price, as zpplicable, compuied upon the original issue thereof (or vpon the occurvence of o record
date with respect thereto). and any subsequent adjustments based therean, shull, Lpon any such
Increase or decrease becoming effective, be recompured (o reflect such inceeass or decrease insofar

as it affects such Options or the rights of conversion or exchange under such Convertible Securities;
and

' (C) - on the expiration or cancellation of any Options
or the sermunarion of the right 1o convert or 2xchange any Convertible Securities which shall have
not been exercised, if the Series A Conversion Price, Series B Conversion Price, Series C
Conversion Price or Series Conversion Price, as applicable, shall huve been adjusted upon the

original issuance thereof or shall have been subsequently adjusted pursuant to clause (B) ubove, the

Series A Conversion Price, Secries B Conversion Price, the Series C Conversion Price or Series D
Conversion Price, as upplicable, shall be recomputed as if: -

, (1} in the case of Convertible Securities or
Options for Cormon, the only Additional Shares of Common Srock issued were shares of Common,
if any. uctually issued upon the exercise of such Options or the conversion or exchange of such
Converiible Securities, and the consideration ceceived therefor was the consideration uctually
consideration actually recejved by the Corporation upon such exercise, or for the issue of alf such
Convertible Securities which were aciually converted or exchanged plus the consideration actually
feceived by the corporation upon such conversion or exchange. if any, and ‘

received by the corporation for the issue of all soch Options, whether or not exercised, plus the:
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Additional Sharas of Common Stock deemed 16 have been then issued wa the consideration actuaj ly
received by the corporation for the issue of all such Options, whether or not exercised, plus the
consideration deemed (o have been recejved by the Corporarion upon the issue of the Convertible
Securities with 1ESpect 1o which such Options were uctuully exercised;

(DY no readjustment pursuant to clavses (B) and (C)
above shal) have the effeet of increasing the Seris A Conversion Price, Series B Conversion Price,
the Series C Conversion Price or the Series D Conversion Price, as applicable, to an amovnt which
exceeds the lower of (j) the initial Series A Conversion Price, Series B Conversion Price, Series ¢

-Conversion Price or Series D Conversion Price, s applicable, or (i) the Series A Conversion Price,
Series B Conversion Price, Series C Conversion Price or Series D Conversion Price, as applicabie,

that would have resulted from any issuance of Additional Shares of Common Stock between the
original adjusiment date and such readjussment dage. - '

' (iv) jus 9t Lonversion Price Upon fssugnce of Additional

Shares of Co Slock. In the event this Corporation shall issue Additiona] Shates of Common

Stack (including Additional Shares of Common Stock deemed ©0 be issued pursuant o

paragraph 3(d)(iii)) withont consideration or for a consideration per share less than the Series A

s Conversion Price, Series B Conversion Price. the Series C Conversion Price and/or the Seéries D
. Conversion Price in effect op the date of and immediately prior 10-such issue, then and in such event,
the Series A Conversion Price, Series B Conversion Price, Series C Conversion Price ancVor the
Series D Convession Price, as applicable, sha)i be reduced, concurrently with such issug, 1o 3 price
(calculated 10 the neares; cent) determined by multiplying the Series A Conversion Price, Series B
Conversion Price, Series C Conversion Price snd/or the Series D Conversion Price, as applicable, by
a fraction, the numerator of which shqll be the sum of (i) the number of shares of Common Stock
outstanding or Common Stock issuable upon conversion of the Proferred Stock ouistanding
immediately prior 10 such issue {excluding shares of Common Stock deemed jssued pursuant (o
paragraph J(d)(iii) but not actually issued and outstanding) plus (i) the rumber of shares of
Coramon Stock which the aggregate consideration received by the Corporation for the total number
of Additional Shares of Common Stock 50 issued would purchase at such Conversion Price: and the
denominator of which shal] be the sum of (A) the number of shares of Common Stock omtstanding or
Cormmon' Stock issuable Upon conversion of the Preferved Stock outstanding immediately prior to
such issue (exclnding shares of Common Stock deemed issued pursuant 1o paragraph 3(d){iii) but not

actuatly issued and outstanding) plus (B) the number of such Additional Shares of Common Stock )
issued, '

, (v)  Delermingtio Co rtion.  For purposes of (hs
paragraph 3d), the consideration reccived by the Corporation for the issue of any Additional Shares
of Common Stock shall be compuied as follows:

Uvasanga i I\uulnc:'rmtnnnn\/\nwnus\! Ak lesaney Cem, AP, DL sdain; ~9-

PATENT
REEL: 032916 FRAME: 0774



Ce A e ety JILTON SONSINI 5 3892 674 B34p ND.163 P@2e

{n - Cash and Propenty. Such consideration shal:

, (A) insofar as it consists of cash, be computed at the
uggregare amount of cash received by the Corporation; -

N (B)  sofar as it consists of securities (i) if the
xecunties are then traded op a national securiries exchange or the NASDAQ Stock Market (ora
similar national quoration system), then the value shall be computed based on the average of the

closing prices of the securifies on such exchange or sysiem over the thiny-day period ending three -

(3) days prior 1o receipt by the Corporation, (ii) if she securities are actively traded over-the-counter,
then the value shal) be computed based on the average of the closing bid prices over the thirty-day
period ending three (3) days prior to the receipt by the Comporation, and (iii) if there is no active
Public markex, ihen the valye shall be computed based on the fair market value thereof on the date of
receipt by the Corporation, as detenmined in good fajth by the Board of Directors of the Corporation;

. {C)  insofar as it consists of Pproperty other than ¢ash
and securities, be computed at the fair value thereof at the time of such issue, as determined in good
faith by the Board of Directors; and

(D) in the event Additional Shares of Common
Siack are issued together with other shares or securities or other assers of the Corporation for
consideration which covers both, be the propattion of such consideration so received, computed as
provided in clauses (A), (B) and {C) above, as determined jn good faith by the Bourd of Dirsciors,

(3 Options and Copverible Securities. The consideration
per shive received by the Corporation for Additional Shares of Common Stock deemed 1o have been

issued pursuanar (o puragraph 3a)iii), relating to ‘Op!ipns snd Convertible Securities, shall be
determined by dividing ’

by the Corporatian as consideration for the issve of such Options or Convertible Securities, plus the
minimum aggregate amount of additional consideration (as se1 forth 1 the instruments telating
therero, without regurd 1o sny provision contained therein for a subsequent adjustment of such
consideration) payable to the Corporation upon the exercise of such Options or the conversion or
exchange of such Convertible Securisies. or in the case of Opticns for Convertible Securities, the

exercise of such Options for Convertible Securities ang the conversion or exchange of such
Convertible Securiries by '

() the maximum number of shures of Common
Stock (as set forth in the instrument reluting thereto, without regard 1o any provision contained
therein for u subsequent adjustment of sueh aumber) issuable upon the exercise of such Options or
the conversion or exchange of such Convertible Securities.

Cwvuewum ARemap wlawlAmwibal aml B Con, o lncorp DO 14690, -1t

PATENT

REEL: 032916 FRAME: 0775



Ty

Mg

ke e, & -3l BUNSING 3+ 3p2 674 834 ' N3, 163 P27

(e} ding ivi ; divisi ingrions, or
Consolidagions. Tn the event the Carporation shal| Pay a stock dividend on the Common-Stock, or
the outstanding shares of Common Stock shal be subdivided, combined or consolidated, by
reclussification, stock split o otherwise. into a greater o fesser number of shares of Common Stack,
the Series A Conversion Price, Series B Conversion Price, Series C Conversion Price and Series D
Conversion Price iy effect immediately prior 10 sych dividend, subdivision, combination or

consolidarion shaji, concurrently with the effectiveness of such dividend, subdivision, ¢ombination
or consolidation, he proportionately adjusted.

n Ny_lmmgm The Corporution wij- not, by amendment of it
Amended and Restareg Centiticate of Incorporation or through any rearganization, transfer of assexs,
Tnerger. dissolution, issue or sale of Securities or any other voluntary uction, avoid or seek 1o avord
the ohservance orperformance of any of the terms 1o be observed or performeq hersunder by the
Carporation but wil} ag all times in good faih assist in the careying out of alf the provisions of this
paragraph (3) and in the taking of all such action as may be necessary or appropriate. in order 1o
protect the conversion rights of the holders of the Preferred Stock against impamment.

(&) Recapitalization, If ai any time or from time 1o time there shal be a
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of

a58eI§ transaction provided for elsewhere in this puragraph (3) of paragraph (2)) provision shall be
made so that the holders of the Prefocred Stock shalt thereafter be entidled 1o receive upon conversion

shalf be mads in the applicution of the provisions of this puragraph (3) with respect 1o the rights of
the holders of the Preferved Siock after the recapinlization 1o the ead that the provisions of this
paragraph (3) (including adjusiment of the Series A Conversion Price, Series B Conversion Price,
Series C Conversion Price or Series D Conversion Pricc then ig effect and the nomber of-shures

purchisuble upon conversion of ‘the Preferred Stock) shall be applicable after that event a5 nearly
equivalent as may be practicable. :

{4y  Vounpg Rj I8 igectors.

_ o) Voting Rights. Except as otherwise required by law ond us provided
in paragraph (4)(b) below and paragraph (5) below, the hotders of Preferred Stock and the holders of
Common Stock shalf be entided 10 natice of any SIOCkhnlders'meettng and to vate as a single class
Upon any matier submitied 1o the stockholders for g vote, as follows: (i) each holder of Preferred
Stock shall have ane vore {or each full share of Common Siack into which its respective shares of
Prefesed Stock would be convertible on the record date for the vote and (ii) the holders of Common
Stock have one vore per share of Common Stack,

() Direcrors.
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i)  Forso long s ar least 6,750,000 shares of Preferred Stock are
vuistanding (as adjusied for stock splits, reverse splits, recapitalizations and the like), the holders of
shares of Preferred Stock, voting as a 3epbrate class, shall be entitled 10, elect'shree directors. If,
however, ar least 2,250,000 shares of Preferred Stock {but less hup 6,750,000 shures of Preferred
Stock) are oulstanding (as adjusted for stock sphits, reverse splits, recupitalizations und the like), the

holders of shares of Preferved Stock, voling a5 4 separate class, shalf be entitled to clect only two
directors, o : :

(i)  The holders of shares of Common Stock voting as a separate
class shall be entitled to elect two directors, : Co T ,

(iii) The remainihg directors shall be elected ‘by the holders of the

Preferred Stock and the holders of Common Stock voling as a single class,

iv)  Inthe case of o vaéancy in the office of any director occurring
among the directors elected by the Preferred Stock or the Common Stock or by the holders of the

Preferred Stock and she holders of Common Stock voting as a single class, s the case may be, atany
annuwl or special meering or By unanimous written consent thereof, such vacancy shall be filled by
the affirmative voté of the holders of such Preferred Stock or such Commion Stock, or by the holders

(v Atany time after the number of direciors thut the holders of the
Preferred Stock are enditled 1o elet! is reduced 10 (wo pursuant to (b)(i) above, the holders of 30% or
more of the oustanding shares of Preferyed Stock, have a right 1o calf a special mesting of
stockholders for the purpose of electing all of the members of the board of directors, such right 10 be
exercisable by delivering a request in writing for the calling of the special meeting o the president or
secrefary, or to the chairman of the board or g vice-president if there be such. - The officer receiving
the request shall forthwith cause notice to be given to the stockholders entitled 1o vore that g meeting
will be held wt o time requested by the person or persons calling the meeting, not less thun 35 nor
more than 60 days after the receipt of the request. If the notice i$ not given within 20 days-afier
receipt of the request, the stockholders calling the meeting shall have the rights sccorded to vhem
Pursuant to subdivision (c) of Section 601 of the California Corporations Code, Upon the election of
directors by the stockholders (voting in accordance with this Section IV(d) 4(b)) ut a special

the directors efected by the Preferred Stock, together with the directors elected at the speciu) meeting
by the Cornmon Stock, and the directors elected af the special meeting by the Preferved Stock and
the Common Stock together voting as a single class shall constitute the directors of the corparation,
(0 serve as such unril the next annual meeting,
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(3 Elﬂliﬁﬂ!ﬁ_fm_v&i_% In addition to uny other rights provided by law and
Except as provided by law, o long a5 uny Preforreq Stock shail be outstanding, this Corporation
shall not, without firsy obtgining the affirmative VoIe or written consent of the holders of a majority
of the outstanding shares of Preferred Stock, voting us a single class on un as-converned basis:

(@) authorize or issye shares of any class of stock having any preference or
priority as 1o voting, dividends o upon_liquidation Supevior to or on a parity with any such
preference or priority of the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred
Stock or Series D Preferved Stock, or authorize or issue shares of stock of any class or any bonds,
debentures, notes or other obligarions convertible into or exchangeable for, or having oprion rights to
purchase, any shares of stack of this Corporation haviag any preference or priority as o voting,
dividends or upon liguidation Superior (o or on a parity with any such preference or priority of the

Series A Prefepe Stock, Seres B Preferred Stock, Series C Prefered Stock or Series D Preferred
Stock: : - I

‘ () declare or p#y ay dividends on the Common Stock other thun
dividends payabie solely in Common Stock: . hr

: (€} redeem or ptirchsse any of the Common Stock, provided, however,
that this restriction shall not 3pply to the repurchase of shares of Common Stock g cost {unless a
repurchase price other than COst is unanimously appraved by the board of dircctors) from employees,

-officers. directors, consultants or oiher persons performing services for the Corporation upon the

imination of the employment, consulting or oghar relationship between the Corporation and such
Persons in an amount not 10 exceeg $25,000 in any twelve-month period;

(@)  increase the tora) number of -authorized shares of Series A Preferred
Stock, Series. B Preferned Stock. Series C Preferted Stock or Series D Preferred Srock:

()  amend or epeal any provision of, or add any provision to, this
Corporytion’s Ceitificate of Incorporation or Bylaws if such action would alter or chonge adversely
the preferences, rights, privileges or powers of, or the restrictions provided for the benefit of, the

Series A Preferred Srock, Series B Preferred Stock, Series C Preterred Stock or Series D Preferred
Stock; : '

(N consummate a sale of afl or substantially all of the Corporation’s assets
UF Ny transuction or Senes of related transactions (including, withow limitation, any reorgunization,
merger or consolidation) which would result in (he holders of the outstanding voling eguity
securities of the Corporution ummediately prior to such transaction holding less rhan fifty percent
{50%) of the vuting power of the surviving entity immediately following such transaction;

(8) ~ redeem or purchase uny Preferred Stock except in accordance with
puragraph {9) below: ' ,

(h)  effect a dissolution, liquidation or windidg up of the Comporution: or
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. . () permit any subsidiary of the Corporation to issue or sell, or obligate
itself {0 1ssue or sell, except 1o the Corporation or any wholly-owned subsidiary, any stock of such

(6) §191H§3.(£9ﬂ_mg¢§m. In the event any shares of Preferred Siock shall be
Converied 1nto Common Siock PUIsVant 1o paragraph (3) hereof, the shares of Preferred Stock 5o
tonverted shall be canceled and shall aot be issuable by the Corporation, and the Centificate of

Incorporation of this Corporation shali be dppropriately amended 1o effect the corresponding

reduction in the Corporation’s authorizeq capital stock.

(7) Residuad Riglvs, Al rights accring o the outstanding ‘shares of thys
Corporation no cx pressly provided for to the contrary herein shall be vested in the Comimon Scock.

(8 i Common_§ to_be
Distributions. Each holder of Preferred Stock shall be deemed to have consented, for purposes of
Section 502, 503 and 506 of the Califomig Corporations Cods, 1o distriditions made by the
Corporation in connection with the repurchase of shares of Common Stock issued 10 or held by
empioyees or consultant upon iermination of their employment or services Pursuant te agreemenis
providing for such right of repurchase between the Corporation and such persons.

9 Redemprion,

(@  On December 3§ of each year (the "Redemption Date”) beginning

December 31, 2004 and continyting uniil all shages of Preferred Stock have been redeemed, af the
option of the holders of a majority of the thén-ou;slanding Preferred Siock and upon the receipt by
the Corporation on or betore the date which is thirty (30) days prior to ench Redemprion Date of 3
writien request for redemprion from each holder of Preferred Stock requesting redemption, the
Corporation shall redeem, from any source of funds legally available therefor, the number of shares
of Preferred Stock () seq forth in such holder's written request; provided, however, that the
Maximum number of shares the Corporation is required o redeem from all holders of Preferred
- Stock requesting redemprion s that number of shares determined by muliplying 0.25 by the number
of shares of Preferred Stock buistanding on vhe fiys; Redempiion Dute, plus (if) all shares of
Preferted Stock which such holdess had requested to redeem on any prior Redemption Date but were
not redeemed by the Corporation; plus, all declared bug unpaid dividends on such shares of Peeterred
Stack. The Corporation shail effect such redemptions on the applicable Redemption Dute by paying

in cash in exchange for the Preferred Stock 10 be redeemed a sum equal to $0.149 per share of
Series A Preferved (as adjusted for any stock dividends, combinations or splits with respect o the
Series A Preferred) plus al} declared bug unpaid dividends on such shares (the "Series A Redemprion
Prics"), $0.267 per shaee of Series B Preferreq (as udjusted for any siock dividends. combinations or
splits with respeor 10 the Series B Preferred) pius all declared but unpaid dividends on such shares
(the "Series B Redemption Price™), $0.504 per share of Series C Preferreqd (‘s adjusted for nny stock
dividends, combinations or splits with respect ro the Series € Preferred) plus uil declared but unpaid
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diviflcnds on szfch shares (the “Series ¢ Redemption Price") and $3.833 per share of Serias D
Preferred (a5 adjusied for any stock dividends, combinations or splits with respect to the Series D
Preferred) plus alf declareq bus unpaid divide_nds on Such sha;es (the “Series D Redemption Price").

. () " Af leasy fifteen (15) but no more than thircy (50) days prior to each
Redemption Date, the Comporation sha mail, firse class‘postngc‘-prepaid. writlen notice 1o each
.hold.er of record (at the close of business on the business day ngx'rpreccding' the day on which norice

certificute of cenificages Tepresenting the shares (o be redeemed (the "Redemption Notice"). Except
as provided i subparagraph 9(c), on or after 1he Redemption Dage each holder of Praferred Stock 10
be redeemed shall sumrender to this Corporation the certificate or cerificates representing such
shures, in the manner and at the place designated in the Redemption Notic, ond thereupoi. the
Redemption Price of such Preferred Stock shall be payable 10 the order of the person whose name
appesrs on such centificate or cemificates 3s the owner thereof and each surrendered ceqificate shall
be cancelled. In he event less than ell shares fepresented by any such ceificate or centificates are
redeemed, a new certificase shall be issveg Presenting the unredeemed shares, . - h

(&) From and oficr the Redempiion Date, vnfess there shall have been a
detault in payment of the Redemption Price i which case the holders of Preferred Stock shall not be
required 10 redeem any outstanding shares of Preferred Stock and shall retain all righls as holders of
such shares, all rights of the holders of Prefesred Stock designated for tedemprion in the Redemption
Notice uax holders of Preferred Siock (except the right (o receive: the Redemption Price . without
interest upon Surrender of their cenificate or certificaes) shall cease wigy Tespect to such shases, and
such shares shall noy thereafter be (ransferved on the books of she Corporation or ke deemed to be
outstanding for any Purpose whatsoever. If the funds of the Corporation legally uvailable for
redemption of Preferred Stock o any Redemption Date yre insufficient 1o redecin the toral number.
of shares of Prefered Stock 1o be redeemed on cuch date;.those funds which are legally avaifable
will be used 1o redeem the moximum possible number of shares ratably among the holders of such

1D Onor prior 1o each Redemption Dae, the Corporarion shal deposit the
Redemption Price of a)] shases of Preferred Stock designated for redemption in the Redemption
Notice and noy yet redeemed with u.bank or trys; corporation having ap aggregute capita) and surplus
in excess of One - Hundied Million Dollars ($100,000,000) us 5 trust fund for the benefir of the
respective holders of the. shures designmed for redempiion and nat yet redeemed, with irrevocable

instructions and authority 10 the bank of lrust corporanon 1o Pay the Redemption Price for such
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shares to thejr fespective holders on or after such Redemplion'Dme upon receipt of notification from
the Corposation thag Such holder has surrendereq his share centificate 1o the Corporation pursuant to
Subparagraph 9(b) of this Article IV above, As of cuch.Redemption Date, the deposit shal constipyee
full payment of the shares 1o their holders, and from and afier such Redemption Dute the shares so0
called for redemption shall be redeemed and shal} be deemed 10 be no longer outsianding, and the
holders thereof shall cease 10 be stockholders wigy vespect to such shares gnd shall have qo rights
with respect thereto except the righis 1o receive from the bank or trust corporation payment of the
_Redem;_:tion Price of the shares, withong interest, upon surrender of thejr cenificate therefor, Such

shall be relmed to the Corporation forthwith upon such conversion. The balance of dn‘y_ moneys
deposited by ihe Corporarion pursuant 1o this subparagraph 9(d) remaining unclaimed a the
expiration of wo (2) years following the Redemption Dgje shal) thereafier be retumed to the
Corporation upon its request expressed in o resolution of i1 Board of Direciors, -
_ Atticle V
The Corporation is 10 have perpetial existence.
Asticle VY
Elections of directors need pot be by wrisien ballot unless o stockholder de}mauds election by
written ballot at the meegi ng and hefore voting begins or unless the Bylaws of the Corporation shall
0 provide, ' » ‘ ' v

Aicle VI

(M The management of the business ang the conduct of the affairs of the .

corporation shall be vested in jis Board of Directoys, The number of disectors which constitwe the
whole Board of Directors of the corporation shall pe designated in the Bylaws of the torpotation,

by At such time as a Registration  Statement regarding the sale of the
corporation’s Common Stock o the public is declareq effective by the Securities ond Exchange
Commission, the Board of Directors shall ba divided into three classes designared as Class T Class Iy
and Class 11, Tespectively. Directors shaf) be assignid 1o cach class in accordance with o resolution
or resolutions udopted by the Board of Directors. = At the first annuaf meeting of stockholders
following the date hereof, thie term of office of the Class { directors shall expire and Class ( diteciors
shall be clecied for 4 full term of three years. Al the second anaual meeting of siockholders
lollowing the daze heréof, the term of office of the Class IV directors shall expire and Class 17
directors shall be elected for 1 fult term of three years, At the third spnuai meeting of stackholders
following the dage hereof, the reny of oftice of the Class [ directors shal) expire and Class HI
directors shati bo clecied for a full term of three years, Ag euch suceeeding annua meeting of
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Stackholders, directors shaf) be elected for u fyj) iermn of thres years 1o Succeed the directors of the
<lass whose (emms €xpire at such annug) meeting.

.o (o waithstanding the foiegoing Provisions of this Asticle, euch dirscior Shall
Serve until his or hey successor is duly elected ang qualified or unti) his o her death, resignation or
in the number of

Temoval. No decregse of directors constituting the Boagg of Direciors shal) shorten
the term of any incumbeny director,

(@) Any vacancies op the Bourd of Directors tesulling from death, resignation,
disqualiﬁcarion. removal, or other causes shall be filjed by either (i) the affirmative vote of the
holders of a majonty of the voting power of (he then-outs:anding shares of Voung stock of the -
corporation entited to vore generally in the cleciion of directors ("Voting Stock™) voting together us

resolution chag any such newly cregred direcxorship shall be filled by the §tockholders, be fitjed only
by the affirmative VoIe of the directors the in office, even though less than 5 quorvm of the Board

(©  No action shall be taken by the stockholders of the corporation €xcept ar an
nnual or specig) Mmecting of the stockholders caliag in accordance with the Bylaws,

() Any direcior, or the entire Board of Directors, may be removeq from office at
any vime (i) with cayse by the affirmarive vole of the holders of o least o mujority of the voting
Power of of} of (he lhen-oulslanding shares of the Voting Stock, voling together as o single class; or
(1) without cause by the affirmative vote of the holders of at feast sixiy.six and two-thirgs percent

(66-2/3%) of 1he voling power of a1} of the |hen-outstanding shares of the Voting Stock.

Article VT

holders of ar Jeas; sixty-six and tWo-thirds percent 66-2/3%) of (he voting power of all of the then-
vutstanding shares of the Voting Siock. voung together g5 o Single cluss, shall be tequired 1o ater,
amend or repeal Aricle Vil or this Article v ,

C‘:\.\.unv-.\IN)mcinmr[mminmAmuum-u I Redibed iy Teern 143C 1 3ava9, «}7.
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Anticle IX

_ The comporation feserves the right (o umend, alter, change or repea) any provision
contained in this Centificage of Incorporation, in rhe manner now or hereafter prescribed by statuge,

EXCCpr a8 provided in Articte VI of this Certificate, ung aj) rights conferreqd upon the stackholders
herein are granted subject (o this righ,

Anticle X

In furtherance and no in timitation of the Powers conferred by Stalute, the Bord of Direciors
is expressly authorized (g make, aler, amend oF ropeal the Bylaws of the Corporation.

Article X1

@ Tothe fullest extent permitted by the Delaware General Corporation Law as the same
exists or gs may hereafrer be amended, no director of the Corporation o any subsidiary of the
Corporation shalj pe personally liable to the Corporation o jis Stockholders and sha)y otherwise be
indemnified try the Corporation for Maonetary damages for breach of fiduciary duty as a digector of
the Corpor:g!ian, any predecessor of the Corparation or any subsidiary of the Corporation,

(b)  The Corporation shal) indemmnify 10 the fuljest extent pennitted by Jaw any person
mude or threatened 1o he made 5 panty to an action or proceeding, whether criminal, civif,
adminisiratiye oy investigative, by reason of the fer that he, his testuror or intestate is o was 3
director or  officer of the Corporation, any predecessor of the Corporation of any subsidiary of the
Corporation or seyves Or served as any orher Cnierprise as a director op officer at the request of the
Corporation, any predecessor to ihe Corporation or any subsidiary of the Corporution,

{€)  Neither any smendment nor repeal of his Article XI, nor the adoption of any
provision of the Corporation’s Certificate of Incorporation inconsistent wish this Article XI, shall
eliminate or reduce rhe effect of this Anticle X1, in Tespect of any matter oceurring, or any action or
praceeding accruing or arising or that, but for this Article X, would accrue or arise, prior 1o such
amendment, repeal, or adoption of an inconsisten Provision.

Article X11

Meetings of stackholders may be held within or withoul the Siate of Delaware, us the Bylaws

may provide. The books of the Corporution may be kept (subject 1o any provision contuined in the

statuies) outside of the State of Delaware o1 such place or ploces as may be designaied from time to -

time by the Board of Directors or in the Bylaws of the Corporation.

Article X1

Advance notice of new business and stockholder nominations for the ¢lection of directors
shall be given in the manper and (o the extent provided in the Bylaws of the Carporation.

(‘:\m..n.-.\IPC:\NNm,umammn\:\mmml Ui Restowed Cery ar tncorp. DUXC 46999y -18-
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Atticle X1V

Stockholdezs shal] not be entitied 1o Cumvlative voting rights for the election of direciors,

(SIGNATURE PAGE TO FOLLOW)
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The undersigned

declares under penalty of
certificate are frua

Perjury that the maters set forth in he foregaing
0T his or her own knowledge, -

IN WITNEgs WHEREOQF, ihe undersigned has execyreg this centificate in Fremont,
California, this 76 gy g 7~ nls sy 2000, _ P
Walter Alessandrini, Chief Executive Officer

Ju;ith M. O'Brien, Secrerary
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RESTATED AND AMENDED
CERTIFICATE OF INCORPORATION
OF AVANEX CORPORATION

Avanex Corporation, a corporation organized and exasting under the lows of the State of

Delaware, hereby cenifies as follows:

A. The name of the corporation is Avanex Corporation. The corporation was originally
incacporated under the sume name and the original Certificate of Incorporation was filed with the

Secretary of State of the State of Deluware on December |, 1999,

B.  This Certificate of Incorporarion has been duly adopied in accordance with. the

provisions of the General Corporation Law of the State of Delaware by the Board of Directors and

} the Stockholders of the corporation.

C.  Pursuant fo Sections 242 and 245 of the General Corporation Law of the State of 3
- Delaware. this Cedificate of Incorporation restates ond integrates and further amends the provisions - i

of the Cemificate of Incotporation of this corporation. : -

D. The text of the Cenificate of Incorporation is hereby amended and restated in its

entirety to read as follows:
: Arucle |

The name of this Corporation is Avanex Corporation,

ClvunesFMRewvivpa iante mentted and Resiered Cen Ingarp,, [iOC 136390
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Article It

'}‘he address of the Corporation's registered office in the State of Delaware is 1209 Orange
Street, in the City of Wilmington, Detaware 19801, County of New Castle. ' The name of its
registered agent at such address is The Corporation Trust Company.

Article T

The purpose of this Corporation is o engage in any lawful act or activity for which a
corporation wmay be organized under the General Corporation Law of Delaware.

Article [V

{n)  Authorized Capital. This Corporation is authorized to issue two classes of stoek,
designated "Preferred Stock™ and "Common Stock.” The total number of shutes which this
Corporation shall huve wutherity to issue is, £13,100,000 of which 75,000,000 shares shall be
Common Stack, with a par value of $.001 per share and 38,100,000 shares shall be Preferred Stock,
with 2 par value of 3.001 per share. The Preferred Stock shall consist of four series designated
Scries A Preferred Stock (the "Series A Preferred”), consisting of 6,900.000 shares. Series B
Preferred Stock (the "Series B Preferred”), consisting of 9,525,000 shares, Series C Preferved Stock
(the “Series C Preferred™), consisting of 16,275,000 shares and Series D Preferred Stock (the “Serics
D Preferred™), consisting of 5,400,000 shures.

(b}  Authorized Capital Following Autematic Conversion Evenl. Upon the automatic
conversion of all outstanding shares of Preferred Stock in accordance with the provisions of this
Article TV, Section (b)(3)(b) of this Restated apd Amended Certificate of Incorporation (the
"Automatic Conversion Event”), the Company shall immediately thereafier be authorized to issue
two classes of stock to be designated, respectively, Common Siack and Preferred Stock. The toial
number of shares of Common Stock which the Company shall have the auchority 5o issue shall be
300,000,000, $.001 par value, and the total number of shares of Preferred Stock the Company shall
hove the authority to issue shall be 10,000,000, $.00! por value. Immediately following any
Automatic Conversion Event, the Preferred Stock may be issued from time to lime in one or more
sefies pursuant 1o 3 resolution or resolutions providing for such issue duly adopted by the Board of
Directors (authority 10 do so being hereby expressly vested in the Bourd). The Board of Directors is
further authorized to determine or alter the rights, preferences, privileges ond restrictions granted to
or imposed upon any wholly unissued series of Preferred Stock and to fix the number of shares of
any series of Prefemed Stock and the designation of any such series of Preferred Stock. The Bourd
ot Directors, within the limits and restrictions stated in any resolution or resolutions of the Board of
Directors originally fixing the number of shares constifuting any series, may increase or decrease
(but not below the number of shares in any such series then outstanding), the number of shares of
any series subsequent to the issue of shares of thar series.

€ Aavane cHPOMengermi i MO R Can. 01 Incom.. UL HHhvsss : ~2-
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{c) Restarement of Cernificate of Incorporation. Immediately following any Automutic
Conversion Event, the Board of Directors of the Company 1s authorized, without the further consen;
or approval of the stockholders of the Company 10 amend and resiare this Centificate of
Incorporation to show the authorized classes of capital stock as set forth in the preceding paragraph
and 10 elminate all referepces wm tus Cenificwte of Incorporation & the rights, preferences,
privileges and restrictions of the series of Preferred Stock including: those set forth in this Asticle v
{and. in connection with any such amendment and festatement, o renumber the remaining Articles).

(d) Preferrad Siock. A staxcment of the ﬁgh_ts. pmfercnces. privileges and resirictions
gfanted to or imposed on the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred
Stock and Serics D Preferred Stock and the holders thereof is as follows:

(1) Dividends. The holders of the Series A Preferred Stock, the holders of the
Series B Preferred Stock, the holders of the Series C Preferred Stock and the holders of the Series D
Preferred Stock shall be entitled 10 receive, out of any funds lagally available therefar, dividends at

the rate of $0.011, $0.021, $0.04 and $0.192 respectively, per share, per annum, payable in

Common Stock in proportion to the number of shares of Common Stock which would be held by -
each such holder if all chares of Series A Preferred Stock. Series B Preferred Stock, Series C
Preferred Stock and Series D Preferved Stock were converted into Gommon Stock at the then
effective Conversion Prices (15 defined in paragraph 3(a) below), The right to such dividends on the
Preferred Stock shall not be cumulative. und n0 right shal accrue 1o holders of Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock or Series D Preferred Stock by reuson of
the fact chat dividends on such shares ate not declured or paid in any prior yeas.,

In the event that the Corporation sholl have declared but shall nor have paid dividends
outstanding immediarely prior to, und in the event of, a conversion of the Preferved Stock (us
provided in paragraph 3 heréof). the Corporation shall, at the option of each holder, pay in cash to
each holder of Series A Preferred Stock, Series B Preferred Stock, Series C Preferved Stock and
Series D Preferred Stock subject 10 conversion the full emount of sny such dividends or aliow such
dividends to be converted into Common Stock in accordance with, and pursuant 1o the terms
specified in, paragraph 3 hereof, L\ ‘

() Liguidation Preference.

(@  In the event of any liquidation, dissolution or winding up of the
Corporation, either voluntary or involuntary, the holders of the Series A Proferred Stock, the
Series B Prefered Stock, the Series C Proferred Stock and the Scries D Proferred Stock shall be
entitled 10 receive, prior and in preference 1o any distribution of any of the assets or surplus funds of
the Corporation to the holders of the Common Stock by reason of their ownership thereof, the
amount of $0.149 per share (as adjusted for stock splits, stock dividends, recapitalizations and the
© LavaneathX mResncurprrarmt\Anended snd Rasaied Corv, nf Inearp. 130C 140wy ' -3«

PATENT
REEL: 032916 FRAME: 0788




12608 12:0%  WILSON BONSINI » 382 672 834p NO. 163 PoRo

like) for euch shase of Series A Preferred Stock then held by them, 30,267 per share {as adjusted for
siock splits, stock dividends, recapitalizations and the like) for euch shure of Series B Preferred
Stock then held by them, $0.504 per share (as adjusted for stock splits, stock dividands,
recapitalizations and the like) for each share of Series C Preferred Stock then held by them, $3.833
per share (as adjusted for stock splits, stock dividends, recapitalizations and the like) for each share
of Series D Preferred Stock then held by them, and, in addition, an umount equal to all declared but
unpaid dividends on each such share of Preferred Stock. If, upon the accumrence of such event the
assers and funds thus distributed smong the holders of the Preferred Stock shall be insufficient 1o
permit the payment to the holders of the Seriex A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock and Series D Preferred Stock the full preferential amounts to which they respectively

Preferred Siock, Series B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock in
proportion 1o the full liquidacion prefetence to which such holder is entitled, '

(®)  After payment has been made 1o the holdess of the Series A Prefarred
Stock, Series B Preferred Stack, Series C Preferred Stock and Series D Preferred Stock of-the
respective amounts ta which they shall be entitled us provided in Section 2(u} above, the remuining

ussets of the corporution avaifable for distribution to stockholders shall be diswributed ratably among

the holders of the Common Stock.

() For purposes of this paragraph 2, (i) any acquisition of the Corporation
by means of merger or other form of €Orporate reorganization in which more than fifty percent
(50%) of the outstanding shares of the Corporation are exchanged for securities or other
consideration issued, or caused to be issued, by the acquiring corporation or its subsidiary (other
than a transaction solely for the purpose of reincorporating the Corporation pursvant to the lows of
another jurisdiction) or (ii) the sale of gl or substentially ol of the assets of the Corporation, shall be
(reated as & liquidation, dissotution or winding up of the Corporation.

' (3} Conversiog. .The holders of the Preferved Stock shall hove conversion rights
us follows-(the "Conversion Rights"): ' :

(ay EM_QM. Euch share of Preferved Stack shall be convertible,

i the option of the holdet thereof, a any time, into such number of fully paid und nonassessable |

shares of Common Stock, in the case of the Serics A Preferred Stock, as is determined by dividing
$0.149 by the then upplicable Series A Conversion Price (as defined below), in the case of the
Series B Preferved, as is determined by dividing $0.267 by the then applicable Series B Conversion
Price (a5 defined below), 1n the case of the Series C Preferred. a5 is detenmined by dividing $0.504
by the then upplicuble Series C Conversion Price (as defined below) and in the case of the Series D
Preterred. us is determined by dividing $3.832 by the then upplicable Series D Conversion Price (us
defined helow) deermined s hereinalter provided. :

The price ut which shates of Common Stock shall be deliverable Lpon
conversion of the Series A Preferred Stock {the “Senes A Conversion Price”) <hall initially be
C AL s PR T MArmeated 30 Rewt § Ceet. o Jowngp, BOC 41699 3
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collectively referred hersin os the "Conversion Prices™. Such initial Conversion Prices shall be
subject 1o adjustment us hereinafter provided.

thy  Automstic Copversion. Each share of Preferred Stock shalt
automutically be converted into shares of Common Stock at the then effective Series A Conversion
Price, Series B Conversion Price, Series C Conversion Price or Series D Conversion Price, as
applicable, (i) in the evenr of the effectiveness of a firm commitment underwriten public offering
pursuant to an effective registration stotement onder {he Securities Act of 1933, as' amended,
covering the offer snd sale of Commeon Stock for the account of the Corporation 1o the public at a
price per share of at Jeast $2.67 (as adjusted for stock splits, reverse stock splits and the like) and an
aggregate offering price 1o the public of not less thar $10,000,000, or (ii) ot the election of the
holders of at least a majority of the oustanding shares of Preferred Stock (voting on an as converted
basis). In the event of such an offering, the person(s) entitled to receive ihe Common Stock issuable
upon such conversion of Preferred Stock shall not be deemed to have converted such Preferred Stock

* unlil immediately prior 1o the closing of such underwritten public offering,

(¢)  Mechanics of Conversioy. No fractional shares of Common Stock
shall be issved upon conversion of Preferred Stock. In lieu of any fractional share 10 which u holder
would otherwisc be entitled, the Corporation shall pay cash equal to such fraction multiplied by the
rair market value of the Common Stack as determined by the Board of Direciors. Before any holder
of Preferred Stock shall be entitled vo convert the xume into full shares of Common Stock, he shall
surrender the certificate or cenificates therefor, duly endorsed, 3t the office of the Corperatian or of
any transfer agent for the Preferred Stock, und shall give written notice to the Corporation at such
office that he elects to convert the same. Such notice shall also state wherther the holder clects,

- pursuant (o paragraph (1) hereof, to receive declared but unpaid dividends on the Preferred Stock

proposed 10 be converted in cash, or to convert such dividends into shares of Common Stock at their
fair market value as determined by the Bunrd of Directors, The Corporation shall, as soon as
practicable thereafter, issue and deliver at such office to such holder of Preferved Stock, a certificate
or cenificates for the number of shares of Common Stock 10 which he shall be eatitled as aforesaid
“nd 4 check payable to the holder in the amount of any cash amounts payable as the result of a
conversion into a fractional share of Common Stock, and any declared but unpaid dividends on the
converted Preferred Stack which the holder elacted 10 receive in cash. Such conversion shull be
deemed (o have been made immediately prior 1o the close of business on the dute of such surrender
ol the shares of Preferred Stock to be converted, and the person or persons entitled to receive the
shares of Common Stock issuable upon such conversion shull be treated for ull purposes as the

€ vaavane sUPOA R wprratn it A it aind Revtaned Cor. of Iacerp.dXOL (s : -5.

PATENT
REEL: 032916 FRAME: 0790




D1/26,08 12:85  WiLsON SONSINGL + 302 574 8348 ND, 163 PB22

record holder or holders of such shares of Common. Stock on such date. If the conversion is
connection with an underwritten public offering of securities registered pursuant to the Securities
Act of 1933, as amended, the conversion shalt be conditioned upan the closing of such public
offering, in which evenr the pesson(s) entitled o receive the Common Stock issuable apon such
conversion of the Preferved Stock shall not be deemed 1o have converted such Preferred Stock unti)
immediately prior to such closing.

@ Adjustments to Conversion Price for Diluting ssues.
-y Special Definitions. For purposes of this paragraph (3)(d), the
lollowing definitions shall apply.

(1) "Options” shall mean rights, options or warrants to
subscribe for. purchae or otherwise acquire cither Common Stock or Convertible Securities.

. &) "M&A__Qr_igjgg}_ggm&" shalt menn the date on
which the first share of Series A Preferred Stk was first issued.

(4)  "Series B Original lssue Date” shall mean the date on

which the first share of Series B Preferred Siock was first issued.

: (5) S.G!A:ig_gngmgl_lmgggg shall mean the date on
which the first share of Series C Preferred Stock was first issued. '

, (6)  "Series D Original Jesue Dete” shafl mean the dowe on
which the first shace of Series D Preferred Stock was first issued.

() "Addidonal Shares of Common Stock shall mean all
Shares of Common Stock issued (or, pursuant 1o paragraph 3(d)(iii), deemed to be issuad) by rthe
Corporation ufter the Original Issue Date other than shures of Common Stock issued or issuable:

(A) upon conversion of shares of the Preferred
Stock: . '

(B) 1o offficers or employees of, or consultants o,
the Corporation pursuant 16 3 stock grant, option plan or purchase plan or ather employee stock
incentive program (coliecuvely, the “Plans”) upproved by the Board ol Direciors.
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(€©) s u dividend or distribution on the Preferred

D upon exersise Or conversion of wamans (o

purchase shutes of Common Stack issued i connecion with equipment Jease financing transactions,
bank financing transactions or real estate leasing transuctions 4pproved by the Board of Directors,

where the issuance of sych Warmants is not principatly for the Purpose of ruising additional equity
capital for the Corporation; ang ° '

_ AE) by way of dwidend or other distribution on
shares of Common Stack excluded from the definition of Additiona Shares of Common Stock by
the foregoing clauses (A), (B), (C) and (D) ur on shares of Common Stock so excluded.

(D No Adjusiment of Conversion Price. No adjustment in the
Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price of the
Series D Conversion Price shay] be made in respect of the issuance of Additiongl Shares of Common
Stock unless the considerasion per share for an Additional Shage of Common Stock issued or deemed
to be issued by ahc-Corpon’ni'on is less than the Series A Conversion Price. Scries B Conversion

(1i1) Decimed Issue of Additiony! Sharex of Common Siock. In the
event the Corporation at any time or from time 10 time after the Series A Original Issue Date with
respect 1o the Series A Preferred Stock, fter the Series B Originat Issue Date with respect to the
Series B Preferred Stock, alter the Series C Original Issue Date wigh respect to the Series C Preferred

provisions conuined thercin for a subsequent udjusiment of such number) of Common Stock
issuable upon the exercise of such Options or, in the case of Convenible Securitios and Options
therefor, the conversion of exchange of such Convertible Securities, shull be deemed to be

Price: with FeSPeCt w the Series B Preferrcd Stock, uniéss the consideration per shure (detesmined
pursuant w paragraph 3(d)(v) hereof) of such Additional Shares of Common Stock would be loss

[+ BYFYRSIT-1] “m--nr.lr;mmm\nll\m.-m\:ll il Resiietk Cory 1of tnearp ANC [ZLU DY <7.
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thun the Series B Conversion Price; with respect to the Series C Praferred Stock, unless the
consideration per share (determined pursuant 1o puragraph 3(d)(v) hereof) of such Additional Shares
of Common Stock would be Jess than the Series C Conversion Price: or with respect to the Series D
Preferred Stock, unless the considararion per share (determined pursuant to parageaph 3(d)(v)
hereof) of such Additional Shures of Common Stock would be less than the Series D Conversion
Price, as applicabls, in effect on the date of and immediacly prior to such issue, or such record dute,
as the case may be, and provided further that iq any case in which Additional Shares of Common
Stock are deerned 10 be issugd:

{A) o further adjustment in  the  Series A
Conversion Price, the Series B Conversion Price. the Series C Conversion Price or the Series D
Conversion Price, as ypplicable, shall be made upon the subsequent issue of Convertibie Securities
ar shares of Common Stack upon the exercise of such Options or conversion or exchange of such
Convenible Securities; '

_ . (B) if such Options or Convenible Securities by
their terms provide, with the passage of time or otherwise, for any increase or decrease in the
consideration payable to the Comocation, or increase or decrease in the numbser of shares of
Common Stock issuable, upon the exercise. conversion or exchange (hereof, the Series A

Conversion Price. Series B Conversion Price, Series C Conversion Price or Series D Conversion
Price, as applicable, computed upon the original issue thereof (or upon the occurrence of a record

date with respect therero), and any subsequent adjustments baged thereon, shull, upon any such -

increase or decrease hecoming effective, be recomputed (o reflect such increase or decrease insofar
as it affects such Options or the rights of conversion or exchange under such Convestible Securities;
and

€} onthe expiration or cancellation of any Options
or the termination of the nght o convert or exchange any Conventible Securities which shall have
not been exercised, if the Series A Conversion Price, Series B Conversion Price, Series C
Conversion Price or Series D Conversion Price. a5 applicuble, shalt have been udjusted upon the
original issuance thereo! or shall have been subsequently adjusted pursuant to ¢lause (B) above, the

Series A Conversion-Price, Series B Conversion Price, the Series C ‘Conversion Price or Series D
(I} in the case of Convenible Sccuritics or

Convertible Securities, and the consideration received therefor was the consideration actually
received by the corporation for the jssue of ull such Options, whether or not exercised, plus the
consideration actually received by the Corporation upon such exercise, or for the issue of alf such

Convertible Sceuritics which were actuaily converted or exchunged pius the consideration actwally -

received by the corpuration upon such conversion or exchange, if any, and

© VA ane IR mEmotigdA el and Renaicik Cen of fuui 11 RC APy -8-
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(2)  in the case of Options for Convertible
Securities, only the Convenible Securities, if any, aciually issued upon the exercise thereof wece
issued at the time of issue of such Options and the consideration received by the Corporarion for the
Addjlionnl Shares of Common Srock deemed to have been then issued was the consideration achuaily

' D) no readjustment pursuant (o clauses (B) and (C)
above shall have the effect of increasing the Series A Conversion Price, Szries B Conversion Price,
the Series C Conversion Price or the Series D Conversion Price, as applicable, 10 an amount which
exceeds the lower of (i) the inisial Series A Conversion Price, Serjes B Conversion Price, Series C
Conversion Price or Series I Conversion Price. as applicable, or (i) the Series A Conversion Price,
Series B Conversion Price. Series C Conversion Price or Series D Conversion Price, as applicable,
that would have resulted from any issuance of Additiona! Shares of Common Stack between the
original adjustment date and such readjustment date. : :

{iv) instment of Conversi ice Upon Issuance of Additional
Shares of Commop Stock. In the even this Corporation shall issue Additiona] Shares of Common
Stock (including  Additional Shares of Common Stock deemed to be issued pursuant 1o
paragraph 3(d)(iii)) withour consideratiog or for a consideration per shase less than the Series A
;  Conversion Price, Scries B Conversion Price, the Series C Conversion Price and/or the Series D
=" Comversion Price in effect on the date of und immediately prior to such issue, then and in such even,
the Series A Conversion Price, Series B Coaversion Price, Series C Conversion Price und/or the
Sceries D Conversion Price, 1 applicable, shail be reduced, concurrently with such issue, 10 3 price
(calculated to the nearess cent) derermined by mulriplying the Series A Conversjon. Price, Series B
Conversion Price, Series ¢ Conversion Price und/or the Series D Conversion Price, as applicable, by
a fraction, the numerator of which shall be the sum of (i) the number of shares of Commion Stock
outsianding or Common Stock issuable upon conversion of the Preferred Stock owistanding
immediately prior to such issue (excluding shures of Common Stock deemed issued pursuunt 10
parageaph Jd)(iii} bt nog acwelly issved and outstanding) plus (i) the number of shares of
Common Stock which the uggregate consideration received by the Corporation for the total numbey
of Additiona! Shases of Common Stock 5o issued would purchase at such Conversion Price: and the
denominator of which shall be the sum of (A) the number of shares of Common Siock outstanding or
Common Stock issuable upon conversion of the Preferred Stock outstonding immediately prior 1o
such issue (exclnding shares of Common Stock deemed issued pursuant 1o paragraph 3(d)(iii) but not
actually issued and outsianding) plus (B) the number of such Additional Shares of Common Stock so
issued.

. w-'th

tv) MMM. For purpases of this
paragraph 3(d), the consideration recejved by the Corporation for the issue of any Additional Shares !
of Common Stock shall be computed as follows: . !
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) Cashand Propenty. Such considemiion.shali:

(A) insofar s it consisis of cash, be computed at the
gpregatc amount of cash received by the Corporation; :

(B)  insofar as it consists of securities (i) if the
securities are then traded on a national securities exchange or the NASDAQ Swack Market (or o
similar national quoration system). then the value shall be computed based on the average of the
closing prices of the securities on such exchange or system aver the thirty-day period ending three
(3) days prior 10 receipt by the Corporation, (ii) if the securities are actively traded over-the-counter,
then the vaiue shall be computed based on the average of the closing bid prices aver the thi ry-day
peniod ending three (3) days prior 1o the receipt by the Corporation, and (iii) if there is no active
public markst, then the value shall be compured based on the fair masket value thereof on the date of
receipt by the Corporarion, as detenmined in good faith by the Board of Directors of the Corporation;

(C)  insofar as it consists of property other than cash
and securities, be computed at the fair value thereof at the time of such issue, as determined in good
farth by the Board of Directors; and »

(D) in the event Additional Shares of Common
Stock are issued together with other shases or securities or ather assefs of the Corporation for
consideration which covers both, be the proportion of such consideration so received, computed as
provided in clauses (A), (B) and (C) above, as deterrnined in good faith by the Bourd of Direciors,

(2}~ Qutlons and Conventible Securities. The considetation
per share received by the Corporation for Additional Shares of Common Stock deemed to have been

issued pucsuant 1o puragraph 3(d)(ii), relating 1o Options and Convenible Securities, shall be
determined by dividing -

(x)  the total umount, if any, received or receivable
by the Corporation as consideration for the issue of such Options or Convenible Securities, plus the
minimum aggregute amount of additional consideration (as set forth wm the instuments relating
thereto, without regard 1o any provision contained therein for o subsequent adjusiment of such
consideration) payable to the Corporation upon the exerciss of such Options or the conversion or
exchange of such Conventible Securities. or in the cuse of Options for Convertible Securities, the
exercise of such Opnons for Convertible Securities and the conversion or exchange of such
Convertible Securities by ‘

(y)  the maximum number of shares of Common

Stock (us set forth in the instrument relating thereto, without regard o any provision contained
therein for a subsequent adjustment of such number) issuable upon the exercise of such Options or
Lthe conversion or exchange of such Convertible Securities. :
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e

{c) jusiments for Stock ivisi i
. Consolidagions. In the event the Carporation shall pay a stock dividénd on the Common Stock, or
the oustanding shares of Common Stock shall be - subdivided, combined or consolidated, by
reclassitication, stock split or otherwise. Into a greater or lesser number of shares of Common Stock,
the Series A Conversion Price, Series B Conversion Price, Series C Conversion Price and Series D
Conversion Price in effect immediately prior 10 such dividend, subdivision, combination or

consolidation shall, concurrently with the effectiveness of such dividend, subdivision, combinanon
vr consolidation, be proportionately adjusted,

(D Mo mpairment. The Corporation will not, by amendment of its
Amended and Restated Cenificate of Incorporation or through any reorganization, transfer of assets,
merger, dissolution, issue or sale of securities or any other voluntiry action, avoid or seek to aveid
the ohservance or performance of any of the terms to be observed or performed hereunder by the
Corporation but will ar all times in good faith assist in the carcying out of ull the provisions of this
parageoph (3) und in the faking of all such action as may be necessary or appropriate in order (0
protect the convession rights of the holders of the Preferred Stock against impairment.

{2  Recopitalization. If at uny time or from (ime to time there shall be 2
recapitalizanon of the Common Stock {nther than a subdivision, combination or merger or sale of
- assels transaction provided for elsewhere in this puragraph (3) or paragraph (2)) provision shall be
< ! made so that the holders of the Prefecred Stack shall thereafter be entitled 10 receive upon conversion
S of the Preferred Stock the nurmber of shares of stack or other securities or property of the

Corporation to which a holder'of Common Stock deliverable upon conversion of each share of such
Series would have been-entitled on such recapitalization. In any such case, appropriate adjustment
shali be made in the application of the provisions of this paragraph (3) with respect to the rights of
the holders of the Preferred Stock after the recapiralization to the end thut the provisions of this
puragraph {3) (including adjustment of the Series A Conversion Price, Series B Conversion Price,
Series C Conversion Price or Series D Conversion Price then in effect and the number of shares
purchasuble. upon conversion of the Preferred Stock) shall be applicable afier that event as newrly
equivilent as may be practicable. '

(@) Voling Rights and Diggetors.

: (a)  Voting Rights. Except as otherwise required by law and s provided
in paragraph {4)(b) below and pasagruph (5) below, the holders of Preferred Stock and the holders of
Common Stock shall b entitled to notice of any stockholders” meeting and Lo vote as o single class
upon any matrer submitied €0 the stockholders for u vote, as follows: (1) each tiolder of Preferred
Stock shalt have one vore for each futh share of Common Stock into which its respective shares of
Preferred Stock would be convérntible on the record date for the vote and (if) the holders of Common
Siock huve one vote per share of Common Stock.

(b Digectors.
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(i)  For so long as at least 6,750,000 shares of Preferred Stock are
outsranding (as adjusted for stock splits, reverse splus, recapitalizations und the like), the hotders of
shares of Preferred Stock, voting as  separate class, shall be entitled to elect three directors, e,
however, at lenst 2.250,000 shares of Preferred Stock (but fess thun 6,150,000 shures of Preferred
Stock) are outatanding (as adjusted for stock splits, reverse splits, recapitalizations und the 1ike) the

halders of shares of Preterred Stock, voting 2§ a sepurate class, shall be entitled to slect only two
directors. : :

(i) The holders of shares of Common Stock voting as & separaie
class shall be entitled to elect two disectors. ' C

(iiiy  The remaining dircctors shall be elected by the holders of the
Preferred Stock and the holders of Common Srock voting a5 8 single class. '

: (iv) In the case of u vacancy in-the office of any director pecurring
among the directors elected by the Preforred Stock or the Common Stock or by the holders of the
Preferred Stock and he holders of Common Stock voting us a single class, as the case may be, at.any
annual or special meeting or by unanimous wrinen consent thereof, such vacancy shall be fitled by

" (he affirmative vote of the holders of such Preferred Stock or such Commeon Stock, or by the holders
of the Prefesred Stock and the holders of Common Stock voting as a single class, as the case iy be,
given at a-special mecting of stockholders duly called or by an action by written consent for that
purpase. Any director elecied by the hoiders of a purticular class o Series of stock may be removed
during such director's term of office, either for or Without Cuuse, by and only by the affirmative vote
of the holders of the outstanding shures of such class or Seiies of stock given at3 special meeting of
stockholders daty called or by an dction by writien consent for that purpose. i ’ :

: (v)  Atany time after the number of digectors thus the holders of the
Preferred Stock are entitled 1o elect is reduced 10 (wo pursuant to (b)(i) above, the holders of 30% or
more of the ouistanding shares of preferred Stock, have a right to coll a special meeting of
stockholders for the purpose of electing all of the members of the boord of directors, such right (o be
excrcisable by delivering a request in writing for the calling of the speciul meeting to the president or
secretary, of to the chairman of the board or a vice-president if there be such. The officer receiving
the request shal forthwith cause notice to be given 1o the stockholders entitled to vote that a mecing
will be held at a fime requested by the person Or persons calling the meeting, not Jess than 35 nor
more than 60 days ufter the receipt of the request. If the notice is not given within 20 days after
receipt-of the request, thc_stockholders calling the meeting shall have the rights sccorded to them
pursuant ©o subdivision (¢) of Section 601 of the California Corporations Code. Upon the election of
directors by the stockhalders (voting in accordance with this Section TV{d) 3(b)) at @ special
meeting, the erms of all persons who wese directors immediately priot thereto shull terminate and
the directors elecied by the Peeferred Stock, together with the directors elected a1 the special meeting
by the Common Stock, and the directors elecied ot the special meeting by the Preferved Stock and
the Common Stock fogether voling as 8 single class shall consritute the direciors of the corporation,
10 serve as such until the next annual meesting.
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(5)  Proteciive Provisions [n addition to uny other rights provided by law and
except as provided by law, so long 3s uny Preferred Stock shall be ourstanding, this Corporation
shall not, without first obiaining the affirmative vote or written consent of the holders of a majority
of the outstanding shares of Preferred Stock, voting us 4 stngle class on un as-converted basis:

{a)  authorize or issue shares of uny class of stock having any preference oF

priority as o voling, dividends or upon liqudation superior o of on a parity with ony such

preference ot priority of the Series A Praferred Stock; Series B Prefewed Stock, Series C Preferred
Stock or Series D Preferred Stock, or authorize or issue shaces of stock of any class or any bonds,

debentures. notes or other obligations convertible into or exchangeable for, or having option rights (o

purchase, any shares of stock of this Corporsiion having any prefetence or priority as to voting,

dividends or upon lignidation superior Lo oF on a parity with any such preference or priority of the

Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock or Series D Preferred

Stock:

(b)  declare or pay any dividends on the. Common Stock other thun
dividends payable solely in Common Siock: ‘ .

. (©  redeem or purchase any of the Common Stock, provided, however,
( Y thar this restriction shall not apply to the repurchase of shares of Common Stock a1 cost (unless a
C 3 .

\o repurchase price other than cost is unanimously approved by the board of directors) from employees,

|
{
I
officers. directors, consultanis or other persons performing services for the Corporation upon the !
(emmination of the employment, consulting or other relationship between the Corporation and such l
persons in an amount not lo exceed $25,000 in any twelve-month period; i
i
|
|

(d} wncrease the total number of authorized shares of Serics A Preferced
Stock, Series B Preferred Stock. Series C Preferred Stock or Series D Preferced Stock:;

©)  amend or repea) any provision of, or add any provision to, this
Corporaion’s Cernficate of Incorporation 0f Bylaws if such action would aller or chunge adversely
the prefercnces, rights, privileges or powers of, or the restrictions provided for the beneflt of, the
Series A Preferred Stock, Series B Preferred Stock, Seres C Prefersed Stock or Series D Preferred
Stock,

(0. consummate a sale of all or substantially all of the Corporation’s assets.
or any trunssction or Series of related transacuons (including, withour limitation. uny reargunizauon,
merger or consolidation) which would result in the holders of the outstanding voting equity
securities of the Corporation immediately prior to such transaction holding less than fifty percent
{50%) of the voting power of the surviving entity immediately following such transaction;

(g)  redeem or purchase amy Preferred Stock except in accordance with
puragraph (91 below:

{h) eifect a dissolution, liquidation or winding up of the Corptiration; oF
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{)  permit any subsidiary of the Corporation to issue or sell, or obligate

itself 10 issue or sell. except Yo the Corporation or any wholly-owned subsidiary, any stock of such
subsidiary. - .

@ Stutus.of Converted Stock. In the event any shares of Preferved Stock shall be
converted into Common Stock pursuant to pyragraph (3) hercof, the shares of Preferred Siock so
converted shall be canceled and shatl not be issuable by the Coyporation, and the Cenificate of

Incorporation of this Corporation shall be appropriately amended 1o effect the corresponding
reduction in the Corporation’s authorized capital stock.

(7  Residugl Rights. All rights accruing co the outstanding shares of this
Corporation not expressly provided for to the contrary herein shall be vested in the Common Stack.

(8) Consent for Cenain Repurchases of _Common _ Stock Degmed to _be
Distributions. Each holder of Preferred Stock shall be deemed to have consented, for purposes of
Section 502, 503 apd 506 of the Califomia Corporations Code, to distributions made by the
Corporation in connection with the repurchase of shares of Commun Stock issued 10 or held by
erployees ot consultants upon termination of their employment or services pursuant 1o agreements
providing for such right of repurchuse between the Corporation and such persons.

(9  Reédemption.

(@  On December 31 of each year (the "Redemprion Dae") beginning
December 31, 2004 nnd continuing until ail shares of Preferred Stock have been redeemed, at the
option of the holders of 3 majority of the then-outstanding Preferred Stock and upos the receipt by
the Corporution on ot before the date which is thiny (30) days prior to each Redemption Date of o
writien request for redemption from cach holder of Preferred Stock requesting redemption. the
Corporation shall redeem, {rom apy source of funds legally available theretor, the number of shares
of Preferred Steck (i) set forth in such holder’s written request; provided, however, that -the
maximum number of shares the Corporation i8 required to redeemn from all holders of Protersed
Stock requesting redemption is that aumber of shares determined by multiplying ©.25 by the number
of shares of Preferred Stock ouistunding on the first Redemption Date, plus (i) all shawes of
Preferred Stock which such holders had requested to redeemn On any prior Redemption Date but were
not redeemed by the Corporation; plus, all declared but unpaid dividends on such shares of Preferred
Srack. The Corporesion shail effect such redemptions on the applicable Redemption Dute by paying
in cash in exchange for the Preferred Stock to be redeemed a sum equal to $0.149 per share of
Series A Preforred (as adjusted for any stock dividends, combinations or splits with respect 10 the
Series A Preferred) plus all dectared but unpeid dividends on such shases (the "Series A Redemption
Price"), $0.267 per share of Series B Preferred {as sdjusted for a0y stock dividends. combinations or
splits with respect 10 the Series B Preferred) pius all declared bul unpaid dividends on such shures
(the "Series B Redemption Price™), $0.504 per share of Series C Preferred ( as adjusted for any stock
dividends, combinatians or splits with respect [0 the Series C Preferred) plus ail declared but vapud
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divi_dcnds on m!ch shares (the “Series C Redemption Price”) and $3.833 per share of Series D
Prefesred (as adjusted for any stock dividends, combinations or splits with respect to the Series D
Preferred) plus all declared but unpaid dividends on such shases (the "Series D Redemption Price”).

(by At least fificen (15} but no more than thirty (30) days prior (o each

Redemption Dute, the Corporation shall mail, first class postage prepaid, written notice to each

holder of record {at the close of business on the business day next proceding the day on which notice

is given) of the Prefered Siock 50 be redeemed, at the address last shown on the vecords of the

Corporation for such holder, novifying such holder of the redemption to be effected, specifying the

‘number of shates of Series A Preferred, Series B Preferred, Series C Preferred or Series D Preferred

to be redeemed from such holder (which shall be determined on 2 pro ruta basis), the Redemption

Date, the Series A Redemption Price, the Series B Redemption Price, the Series C Redemption Price

and the Series D Redemption Price, the place at which payment may be obtained and calling upon

such hoider to surrender to the Corporation in the munner and at the pluce designated, his or her

certificute or cenificates representing the shares to be redecmed (the "Redemption Notice"). Except

as provided in subparagraph 9(c), on or after the Redemption Date each holder of Preferred Stock to

be redeemed shall surrender (o this Corporation the certificate or cenificates representing sbch

shares, in the manner and at the place designaled in the Redemption Notice, and thereupon. the

Redemption Price of such Preferted Stock shell be payable to the arder. of the person whose name

e appears on such cenificate or centificates as the owner thereof and each surrendered certificare shat!

% be cancelled. [n the cvent less than all shares represented by any such certificate or certificates are
il recleemed, a new certificate shall be issued presenting the unredeemed shares.

i

¢y  From ond ufier the Redemption Date, unless there shall have been a
detault in payment of the Redemption Price in which case the holders of Preferred Stock shall not be
required to redeem any outstanding shares of Preferred Stock and shall retain all rights as holders of
such shures, all rights of the holders of Preferred Stock designated for redemption in the Redemption
Notice as holders .of Preferved Stock (except the right 1o reccive the Redemption Price without
interest upon surrender of their cenificate or certificates) shall cease with respect to such shares, and
such shares shall not thereafter be transferred on the books of the Corporation or he deemed to be
outstanding for any purpose whatscever. ¥f the funds of the Corporation legally avaitable for
redermption of Preferred Stock on any Redemption Date are insufficient o redeem the toial aumber
of sharcs of Preferred Stock 1o be redeemed on such date, those funds which are legally available
will be used to redeem the maximum possible number of shares tatably among the holders of such
shares to be redeemed based upon their holdings of Preferred Stock. The shares of Preferred Stock
not redeemed shall remain outstanding and entitled to all the right and preferences provided berein.

. (@  On or prior io euch Redemprion Date, the Corporation shatl deposit the
Redemption Price of all sharés of Preferred Stock designated tor redemption in the Redemption
Notice and not yet redeemed with u bunk or trust corporation having an aggregaie capital and surplus
in excess of One Huandred Million Dollars ($100,000,000) ss a wust fund for the benefit of the
vespeciive holders of the shares designated for redemption and not yet redeemed, with irrevocable
inxtructions and authority to the bank or trust corgoration (o pay the Redemption Price for such
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shares 1o their respective holders on of alter such Redemption Date upon receipt of norification {ram
the Corporation that such holder has surrendered his share centificate o the Corporation pursuant o
subparagraph 9(b) of this Article IV above. As of each Redemption Date, the deposit shail constitute
full payment of the shares 1o thesr holderss, and from and after such Redemption Date the shares so
colled for redemption shall be redeemed and shall be deemed to be no longer outstanding, and the
holders thereaf shall cease 10 he swckholders with respect to such shares ond shall have no rights
with sespect thereto except the cights 10 receive from the bank or trust corporation payment of the
Redemption Price of the shares, without interest, upon surrerder of their cenificaie therefor. Such

instructions shall also provide that any moneys deposited by the Corporation pussuant 1o this

subparagraph 9(d) for the redemption of shares thereafler converted into shoves of the Corporation’s
Common Stock pursbant to paragraph (3) of this Asticle IV prior to the applicable Redemption Dute
shall be returned to the Corporation forthwith upon such conversion. The balance of any moneys
deposited by the Comporation pursuant 1o this subparagraph 9(d) remaining unclaimed at the
expiration, of wo (2) years following the Redemption Date shal) therenfier be retumed to the
Corporation upon its request expressed in a resolution of its Roard of Directors.

Anticle V
The Corporation is to have perpetual existence.
Article V1

Elections of directors need not be by writen builot unless 8 stockholder demands election by
writicn ballot al the meeting and before voting begins or unless the Bylaws of the corporation shall
s0 provide,

Auicle VII

(4  The management of the business and the conduct of the affairs of the
corporation shall be vested in its Boasd of Directors. The number of directors which constitute the
‘whole Board of Directors of the corporation shall be designated in the Bylaws of the corporaticn.

(b) At such time as a Registration Statement regarding the sale of the
corporasion’s Common Stock to the public is declared effective by the Securities und Exchange
Commission, the Board of Directors shull be divided into three clusses designated as Class T, Class 1t
and Cluss {11, respectively. Directors shall be assigned to cach class in accordance with a resolution
or resolutions udopted by the Board of Directors. At the fisst annual ‘meeting of stockholders
following the date hereof, the term of office of the Class | directors shal! expire and Class { directors
<hall be clected for o full term of throe years. At the second annual meeing of stockholders
following the date hereof, the term of office of the Cluss [T directors shall expire. and Class 11
directoss shall be elected for a full term of three years, ‘At the third snnual weeting of stockholders
foliowing the date hereof, the term of office of the Cluss Tl direciors shall expire and Class 1l
directors shall be clected for u full term of three years. At gach succeeding annual meeting of
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stackholders, directors shall be elecied for u full term of three years 10 succeed the directors of the
class whose terms expire at such annval meeting.

e} Notwithstanding the foregoing provisions of this Article, euch direcior shall
serve until his or her successor is duly elected and qualitied or vntil his or her death, resignation or

removal. No decrense in the number of dircctors constituting the Board of Directors shall shorten
the term of any incumbent director.

(@)  Any vacuncies on the Bourd of Directors resulting from death, resignation,
disqualification, removal, or other causes shall be filled by either (i) the affirmative vote of the
holders of a majority of the voting power of the then-outstanding shures of voting swek of the
corporation entitled to vote generally in the election of directors ("Voting Stock™) voting together as
u single class; or (ii) by the affirmative vote of a majority of the remaining directors then in office,
even though less than a quorum of the Board of Directors. Newly created directorships resulting
from any incresse in the number of directors shall, vnless the Board of Directors determines by
resolution that any such newly created directorship shall be filled by the siockholders, be filled only
by the affirmutive vote of the directors then in office, aven though less than a quorum of the Board
of Directors. Any director elected in accordunce with the preceding semtence shall hold offics for
the remainder of the full term of the class of directars in which the new directorship was created or
the vacancy occurced and until such direcior's successor shall have been clected and qualified.

<, {¢)  The uffirmative vote of sixty-six and two-thisds percent (66-2/3%) of the
voting power of the then outstanding shares of Voting Stuck, voting fogether s a single class, shall
be required for the adoption, smendment or repeal of the following sections of the corporation’s
Bylaws by the siockholders of this corporation: 2.2 {Annual Meeting) and 2.3 (Special Meeting).

(i No action shall be taken by the stackholders of the corporation except at an
annual or special meeting of the stockholders catled in accordunce with the Bylaws.

{g0  Any director, or the entire Board of Directors, may be removed from office at
any tme (i) with couse by the affirmative vote of the holders of at keust a mujority of the voling
power of all of the then-outstanding shares of the Valing Stock, voling together as a single class: or
(i1} without cavse by the atfirmative voic of the holders of at least sixty-six and two-thirds percent
(66-2/3%) of the voling power of all of the then-outstanding shares of the Voting Stock.

Article VIII

Notwithstanding uny other provisions of this Cerificate ‘of Incorporution ot any
provision of law which might otherwise permit a lesser vote or no vote, but in addition 1o any
affumutive vore of the holders of any purticular class or series of the Votlag Stock required by law,
this Cenificate of Incorporation or sny Preferred Stock Designation, the uffirmarive vote of the
holders of at least sixty-six and twosthirds percent (66-2/3%) of the voting power of all of the then-
outstanding shares of the Voting Stock. voting together as a single class, shull be required to alter.
amend or repeal Amicle VIT or this Aricle VI,
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Article IX

The corporation reserves the right to amend, alter, change or repeal any provision
contained in this Certificate of Incorporution, in the munner now or hereafter prescribed by statute,
except a8 provided in Asticle VITE of this Certificate, and all rights conferred upon the stockhotders
herein are granted subject to this right.

Article X

In furtherance and not in limitation of the powers conferred by statute, the Bourd of Directors
is expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation.

Article X1

(@)  To the fullest extent permicved by the Detaware General Corporation Law as the same
exists or as may herealter be amended, no director of the Corporation or any subsidiary of the
Corporation shall be personally liable to the Corporation or its stockholders and shalt otherwise be
indemnified by the Corporation for monetary damages for breach of fiduciary duty as 8 director of
the Corporation, any predecessor of the Corparation or any subsidiary of the Corporation.

(b)  The Corporation shall indemnify to the fullest extent permitted by law any person
made or threatened (o be made » party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testitor or intestate is or was i
dicector or officer of the Corporation, any predecessor of the Corporation or any subsidiary of the
Corporation ot serves or served at any other enterprise as a director or officer at the request of the
Corporation, uny predecessor to the Corporation or any subsidiary of the Corporation.

)  Newher any umendment nor repeal of this Anicle XI, nor the adoption of any
provision of the Corporation's Certificae of Tacorporation inconsistent with this Article X1, shatl
eliminate or reduce the effect of this Anicle XI, in respect of ony matter oceurring, o any action or
proceeding accruing or arising or that, but for this Acticle X1, would accrue or arise, prior 1o such
amendmént. repeal, or adoption of an inconsistent provision.

Anicle X1

Meetings of stockholders may be held within or without the State of Delaware, us the Bylaws
may provide. The books of the Corporution may be kept (subject to any provision contained in the
statures) outside of the State of Delaware at such place or places as may be designoted from time lo
time by the Board of Direttors of in the Bylaws of the Corporation.

Article X1l

Advance nonice of new business and stockholder nominations for the election of directors
shall be given in the manner and 1o the extens provided in the Bylaws of the Corporation.
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Article XIV

Stockholdess shall not be entitled to cumulative voting rights for the election of directors.

(SIGNATURE PAGE TO FOLLOW])
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The undersigned declares under penalty of pedury that the matters set forth in the foregoing
certificate are true of his o her own knowledge. .

IN WITNESS WHEREOF, the undersigned has exccuted this cenificate in Fremont,

Culifornia, this 26 day of _ To.awa <z, 2000. o

Walter Alassandrini, Chief Execuiive Officer

7 MOY2

Judith M. O'Brien. Secretary
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STATE OF DELAWARE
SECRETARY OF STATE . . -
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FILED 03:00 PM 02/09/2000 .
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
 OF
AVANEX CORPORATION

Avanex Corporation, a corporation organized and existing under the laws of the State of
Delaware (the “Corporation™), hereby certifies that:

A.  The name of this Corporation is Avanex Corporation

B.  The date of filing of thie Corporation's original Cerfificate of Incorporation with the
Secretary of State of Delaware was December 1, 1999. , '

C.  Pursuant to Sections 242 and 245 of the Delaware General Corporation Law, this
Restated Certificate of Incorporation restates, mtegrates and smends the provisions of the
Corporation's Amended and Restated Certificate of Incorporation as follows:

FIRST: The name of this Corporation is Avanex Corporation ‘

£ SECOND:  The address of the Corporation's registered office in the State of Dielaware is
\ } 1209 Orange Street, Wilmington, Connty of New Castle, Delaware 19801.  The name of its
- registered agent at such address is The Corporation Trust Company. '

THIRD: The puspose of this Corporation is to engage in any lawful act or activity for
which corporations may be organized under the General Corporation Law of Delaware.

FOURTH:  This Corporation is authorized to issue two classes of shares to be designated, -
respectively, Common Stock and Preferred Stock. The total number of shares of Common Stock
that this corporation is authorized to issue is 300,000,000, with a par value of $0.001 per share, and
the total number of shares of Preferred Stock that this corporation is authorized to- issue is
10,000,000, with a par value of $0.001 per share. ' :

The Preferred Stock may be issued from time to time in one or more series pursuant (0 a
resolution or resolurions providing for such issue duly adopted by the-Board of Directors (authority
to do 50 being hereby expressly vested in the Board). The Board of Directors is forther authorized to
determine or aller the rights, preferences, privileges and restrictions granted to or imposed upon any
wholly unissued series of Preferred Stock and to fix the number of shares of any such serics of
Preferred Stock and the designation of any such series of Preferred Stock. The Board of Directors is
authorized, within the limits and restrictions stated in any resolution or resolutions of the Board of
Directors originally fixing the number of shares constituting any series, (o increase or decrease (but
not below the number of shares thereof then outstanding) the number of shares of any such scries
subsequens to the issue of shares of that series, to determine fhe designation of any series, and 1o fix
the number of shares of any serjes. o ' ‘
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FIFTH: The Corporition is to have perpemal existence.

SIXTH: Elections of disectors need not be by wrinen ballol unless s stockholder

demands election by written ballot at the meeting and before voting begins or unless the Bylaws of
the Corporation shall so provide. :

SEVENTH: The management of the business and the conduct of the affsirs of the
Corporation shull be vested in its Board of Directors. The number of directars constituting the
whole Board of Directors shall be designated in the Bylaws of the Corporation.

The Bourd of Directors shall be divided into three classes designated as Class 1, Class 11, and
Class U, respectively. Divectors shall be assigned to each class in accordance with a resolution or
resolutions adopted by the Board of Directors. At the first annual meeting of stockholders-following
the date hereof, the term of office of the Class 1 directors shall expire, and Class I directors shall be
elecied for a full term of three years. At the second annual meeting of stockholders following the
date hereol, the term of office of the Class I directors shall expire, and Cluss 1 directors shall be
elected for a full term of three years. At the third annual meeting of stockholders following the date
heseof, the team of office of the Class I directors shall expire, and Class ¥II directors shall be
elected for u full term of three years. At each succeeding annun! meeting of stackholders, directors
shall be elected for a full 1erm of three years to-succeed the directors of the class whose terms expire
al such annual meeting. '

Notwithstanding the foregoing provisions of this Article, each director shal) serve until his or
her successor is duly elecied and qualificd or until his or her death, vesignation, or removal. No
decrease in the number of directors constituting the Bourd of Directors shall shoren the term of any
incumbent director., :

Any vacancies on the Board of Dircciors resviting from death, resignation, disqualification,
removal, or other causes shall be filled by either (i) the affirmative vote of the holders of a majority
of the voting power of the then-outstanding shases of voting stock of the Corporation entitied to vote
generally in the election of directors (the “Voting Stock™) voting together as a single class; or (ii) by
the affirmative vote of a majority of the remaining directors then in office, even though less thap a
quorum of the Board of Directors. Newly created directorships resulting from any increase in the
number of dicectors shull, unless the Board of Directors determines by resolution that any. such
newly created divectorship shall be filled by the stackholders, be filled only by the affirmalive vote
of the -directors then in office, even though less than a quorum of the Board of Directors. Any
director elected in accordance with the preceding sentence shall hold office for the remainder of the
full teem of the class of directors in which the new divectorship was creatsd or the vacancy occurred
and until such director’s successor shall have been elected und qualified. .

The affirmative vote of sixty-six and two-thirds percent (66-2/3%) of the voting power of the
then outstanding shares of Voting Siack, voting together us a single elass, shall be required for the

adoption, smendment or vepeal of the following scctions of the Corporation’s Bylaws by the
stockholders of the Corporaion: 2.2 (Annual Meeting) and 2.3 (Special Moeting).
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No action shall be taken by the stockholders of the Carporation except at an annual or special
mecting of the stockholders called in accordance with the Bylaws. .

Any director, or the entire Board of Directors, may be removed from alffice at any time (§)
with cause by the affirmative voie of the holders of at least 3 majority of the voting power of all of
the then-outstanding shares of the Voting Stock, voring together as & single class; or (i) without
cause.by the affirmative vore of the halders of at least sixty-six and two-thirds percent (66-2/3%) of

* the voting power of all of the then-outstanding shares of the Voting Stock.

EIGHTH: A.  To the follest extent permitted by the Detaware General Corporation
Luw as the same exists or as may hereafter be umended, a director of the Corporation or any
subsidiury of the Corporation shall not be personally liable to the Corporation or its stockholders and
shall otherwise be indemnified by the Corparation for monctary damages for breach of fiduciary
duty as a director of the Corporation, any predecessor of the Corporation or any subsidiary of the
Corporation. - : :

B.  The Corporation shali indemnify 10 the fullest extent permitted by law

any person made or threatencd to be made a party to an action or praceeding, whether criminal, civil,

administrarive or investigative, by reason of the fact that he, his testator or intéstate is or wos a

director or officer of the Corporation, any predecessor of the Corporation or uny subsidiary of the

Y Corporation or serves or served at any other enterprise as a director or officer at the request of the
{ ) Corporation, any predecessor to the Corporation or any subsidiary of the Corporation.

- C.”  Neither any amendment nor repeal of this Aricle EIGHTH, nor the
udoption of any provision of the Corporation’s Centificate of Incorporation inconsistent with this
Anicle EIGHTH, shall climinatc or reduce the cffect of this Article EIGHTH, in respect of any
maticr occuring, or any aclion or proceeding accruing or arising or that, but for this Aricle
EIGHTH. would accrue or arise, prior 1o such amendment, repeal, or adoption of.an inconsistent
provision. ' :

NINTH: Notwithsianding any other provisions of this Certificute of Incorporation or
any provision of law that might otherwise permit a lesser vote or no vote. but in addition 1o any
affirmative vote of the holders of any particular class or serios of the Voting Stock 1equired by law,
this Certificute of Incorporution or any rights of designation of Preferred Stock conferred by the
Board of Directors pursuant to Article FOURTH, the affinmative vole of the holders of at foast sixty-
six and two-thirds percent (66-2/3%) of the voling power of all of the then-outstanding shares of the

Voling Stock, voting together as » single class, shall be required 10 alier, amend or repeal Article
SEVENTH or this Anicle NINTH,

TENTH: The Corporation rescrves the right to amend, alter, change or repea) any
provizion contained in thiy Ceatificate of Incorporation, in the manner now ur hercafier prexcribed by
statuie, except ux provided in Article NINTH of this Cortificate, and all rights conferred upon the
stockholders herein are granted subject to this right.
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ELEVENTH: In furtherunce and not in limitation of the powess conferred by statute,
the Board of Directors is expressly authorized to make, alter, amend of repeal the Bylaws of the

- Corporation, Exclusive avthority 1o smend the Bylaws (0 change the authorized number of Directors
shall reside in the Board of Disectors. . '

TWELFTH: Meetings of stockholders may be held within or without the State of
Delaware, os the Bylaws may provide. The books of the Corporation may be kept (subject to any
provision contained in the statutes) ouside of the State of Delaware at such place or places as may
be designated from time to time by the Board of Directors or in the Bylaws of the Corporation, -

THIRTEENTH:  Advance writien notice of new business and stockholder nominations
for the election of directors shall be given ig the manner and to the extent provided in the Bylaws of
the Corporation. . '

FOURTEENTH:  Stockholders shall not be entitled to cumulative voting rights for the
clection of directors.

This Amended and Restated Certificate of Incorporation has been duly adopted by the
stockholders of the Corporation in uccordance with the provisions of Sections 242 and 245 of the
General Corporation Law of the State of Delaware, as amended.
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IN WITNESS WHEREOF, Avanex Corporation has coused this Amended and Restated
Certificate of Incorporation to be signed by Walter Alessandrini, jts President, and uttested by Judith
M. O'Brien, its Secretary, this 2¥% duy of e bywary. 2000.

AVANEX CORPORATION

s M

Walter Alessandring, President

Attested:

. Qe /‘(0'_4_@:..

Judith M. O'Brien, Secretary |
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CERTIFICATE OF OWNERSHIP
MERGING HOLOGRAPHIX, INC.
INTO AVANEX CORFORATION

Avanex Corporation, a corporation incorporated on December 1, 1999, pursuant to the
provisions of the Delaware General Corporation Law (the “Corporation”), does hereby certify that
this Corporation owns all of the capital stock of Holographix Inc., a corporation incorporated under

~ the Jaws of Delaware (the “Subsidiary™) and that this Corporation, by resolutions of its board of
directors duly adopted on January 18, 2001 and filed with the minutes of the Board of Directors,
determined to and did merge into jtself said Subsidiary which resolutions are in the following words:

WHEREAS, the Company purchased substantially all of the assets and some of the
Liabilities of Holographix Inc,, a Delaware corposation (“Holographix”), on July 24, 2000
through its subsidiary Aspen Acquisition Corporation in order 1o protect the Company from
any hidden liabilities related to the acquisition;

WHEREAS, Aspen Acquisition Corporation changed its name to Holographix Inc., a
Delaware corporation (*Aspen™), following the acquisition:

WHEREAS, the Board and the officers of the Company presently believe that there are no
material hidden liabilities related to the Holographix asscts acquired by Aspen:

N

WHERFEAS, the Board and the officers of the Company believe that the business of Aspen
may be better run and administered 2s a division of the Company instead of #s a separate
company;

. WHEREAS, the Company lawfully owns all of the outstanding stock of Aspen; and

WHEREAS, the Company desires, on behalf of itself and in its capacity as the sole stockholder
Of Aspen, to merge Aspen into itself pursuant to the provisions of Section 253 of the Delaware
General Company Law;

W, LEFORE, B OLVED: That this Company merge into itself, and does
hereby merge into itself, Aspen and assumes all of Aspen’s liabilities and obligations.

wﬂgge That the proper officers of this Company be and they hereby are
authorized and directed to make and execute, a centificate of ownership and merger setting
 forth a copy of these resolutions, to metge Aspen and assure its liabilities and obligations,
;x)nc: the date of adoption thereof, and to file the same in the office of the Secretary of State of
elaware.

W: That the officers of tﬁis Company be and they hereby are
authorized and directed to do all acts and things whatsoever, whether within or without the
statc of Delaware, which may be in any way necessary or proper to effect said merger.

-

Ciwindows\TEMPCnificute of Ownership and MargerDOC
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IN WITNESS WHEREOF, said Corporation b i i i
inard, it Viee Pooiidont oot l:mmmr.po n has caused this certificate to be signed by Brian

Dated:  January 18, 2001 ' AVANEX CORPORATJO
By: d w

"Brian Kinard
Vice President, General Counse!

Colwind manV¥F M orficain, of Ouwnership and Mesger.006 2.
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CERTIFICATE OF DESIGNATION OF RIGHTS, PREFERENCES
AND PRIVILEGRES OF
SERIES A PARTICIPATING PREFERRED STOCK
OF AVANEX CORPORATION

The undersigned, Fau} Engle and Thomas LaWer, do hereby cerrify:

L That they me the duly eleciad and scting President and Sccrotary, respeatively, ot
Avanex Corporation, 2 Delaware corporation {the *“Company”),

2 That pusaant to the authority canferred upon the Bourd of Directors by the Amended
and Reststod Certificate of Incorporation of the said Company, ths said Board of Directors on July
26, 200) adopted the following resolution credting a sedles of 300.000 shares of Prefermed Stock
desiguated as Series A Participating Prefeered Swoek: :

“RESOLVED, that pursnant to the antharicy vested in the Board of Ditectors of the
£orporation by the Amended and Rastated Carlificate of Incorporation, the Bourd of Directory doss
hereby provide for the issue of a series of Preferyed Stock of the Company und does hereby fix and
herein stale and express the destgnations, powers, preferences and relative aud other special rights
and the qualifications, limitations and restrictions of sueh sertes of Praferved Stook as follows:

Section I. ~ Designation aed Amount. The shares of such series shal] be designated as
Sarios A Participoting Preferred Stock» The Serics A Participating Preferred Stock shall have a
par value of $0.001 per share, and the numbar of shares constimting such eeries shall be 300,000. °

Settion 2, Proportional Adiustment In the event thar the Company shall a1 aay fime
after the jssvance of any sharc or sharcs of Scries A Participaing Freferned Stock (i) declare any

. Seciiopd. jyide is g,

(@  Subject 1o the prior and superior rght of the holdegs of any shares of any
series of Preferred Stock ranking prior and superior to the shares of Series A Participating Preferned
Stock with respect 1o dividends, the holders of shares of Series A Participating Preferred Siock shal)
bo entitled to recaive when, as and if declared by the Board of Dirciors out of funds legatly
availuble for the purpose, quarterly dividends Payable in cash an che last day of February, May,
August and November in each year {each such date being refeered to herwin 85 a “Quarterly
Dividend Payment Date™), commencing on the first Quarterly Dividend Payment Datc after the first

CATEMPCemit of Degdgaaon for Righ Flan DO (106AT)
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dividends or other distribuiions other than o dividend payable in shares of Common Stack or g
subdivision of the oufstanding shares of Conyunon Stock (by reclassification or atherwise), declared
on the Comman Stock since the immedgiately receding Quarterly Dividend Paymem Dule, or, with
respect (o the firg) Quarterty Dividand Payment Date, since the first isgwance of any share or fraction
of a shure of Serles A Participating Prefened Stock, _

() The Company shall deslars a dividend or distribution on the Serics A
Pasicipating Preferred Siock 48 provided in parsgraph (o) above immediately after {t declares »
dividend or distribution oy the Common Stock (other than 2 dividend payable in shares of Common

Quarierly Dividend Payment Date o ig 2 date after the tecord date for the determination of helders
of shares of Series A Participating Preferred Stock entitled t recejve 3 quarterly dividend and before
such Queaterly Dividend Payment Date, in cither of whish cveats such dividends shall begin to
accrue from such Quarterly. Dividend Payment Dats, Accrued but unpaid dividends shall not bear
interest, Dividends paid on the shares of Series A Pasticipating Preferred Stock in &1 amount Jess
than the total amount of such dividends at the time acerved and payable on such shares shall be
allocated pro rata on 3 share-by.share hisiy atnong alt such shares w che tme outstanding. The
Board of Directors mmay fix a record dats for the determination of holders of shares of Series A
Pasticipating Preferred Stock entitled to receive “payment of a dividend or distibution declared
theceon, which record date shaly be no mote than 30 days prior to the date fixed for the payment
thereof, - . ' ' : ' -

Section4.  Voting Rights. The holders of shages of Series A Participating Preferred
Stock shall have the foliowing voting rights;

a
['::.,Mw ¥

(4)  Bach sharc of Series A Panicipsting Praferred Stock shall entitle the holder
thereof to 1,000 votes o all Tnakers submitted 1o & vate of the stockholders of the Company.

(®)  Exempr o5 atherwise provided herein or by Iaw, the tolders of shages of
Series A Participating Prefasred Srock and s holders of shares of Commagn Stock shalf voic
together as one class on all maicers submitted {0 a vote of stockhiolders of the Company.

() Exeept as l'c'q'ulmd by law, the holders of Scries A Participating Preferreg
Stock shall have no spegiat voting rights and theis conssn; shall ‘pot bs required (cxcept to the extent

that they ase entitled to vote wigy holders of Commog Stock as set forth herein) for raking any
corporate action. :
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$ection §, Cenwin Restrigrions,

: (@ The Company shafl yo declare pny dividend on, make any distribution on, or
redeem or purchase or othexwise acquire for considaration any shates of Common Stock after the
first issvance of a share or fraction of a share of Series A Participating Preferred Stock unlesx
concurrently therewith it shall dectare a dividend on the Sayjes A Participating Preferred Stock as
required by Section 3 hereof, :

() Whenever quarterly dividends or other dividends or distributions payable on
the Series A Participating Prefarred Stock, as provided in Section 3 are in uiears, thereafter and unti)
all accrued and unpaid dividends ang distibutions, whethsr ar not declared, on shues of Serles A
Participating Praferred Siock outstanding shall have been pald in ful), the Company shall not

: ' {i) declaye or pay. dividends on, make any other distributions on, or
redeemn of purchase or otherwise acquite for consideration any shares of stock ranking junior (either
s to dividends or upop liquidation, dissolution or winding up) 1o the Series A Pardcipating Preferred
Stock; ' _ i

pari
up) With the Sades A Participating Preferred Stock, axcepr dividends Daid vatably on the Series A
Participating Preferved $tock and all such paricy stock on which dividends ane Payable orin agears
in proportion 1o the togal amounis ta which the hoders of all suct shares are then entitled;

VY
e

- - () redeem or purchase of otherwise acquire for consideration shareg of
any stock ranking on a parity (either s 1o dividends or upon liquidadon, dissolutiog or winding up)
with the Saties A Participating Preferreq Stack, provided that the Company may at any tims redeeny,
purchase or otherwiss ecquire shares.of any auch parity s10¢k in exchange for sharss of any stock of
the Company ranking junjor (either a5 to dividends of tpon dissolution, Liquidation or winding up} ta

purchase or otherwige acquire for consideration any shares of Segies A
Participating Prefered Stock, o any shaces of stock ranking ob- a patlty with the Series A
Participating Prefem:q Stock, 8Xeept in accordunce with g purchase offer mede in wriling or by

Section 6. Reagguired_Shares, Any shares of Series A Particlpating Preferied Stock
puschased or orberwise acquited by the Company in any manner whatsoever shall be redired. and
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canceled promptly afier the 2cquisition therenf. All such shares sholl upon thejy cancellation become
authorized but ynissued shates of Profarged Stock ang mzy be reissued a3 part of 3 new Series of
Preferred Stock 1o be crated by resalution or resolutians of the Board of Directors, subject i the
conditions and restrictions on jssugrce set forth herein and iy the Amended and Resiared Centificate
of Incorporation, as then amended, | ' . '

. Section 7. i { iss i Upan any liquidation, dissolution or
winding up of the Company, the holders of gharés of Serjes A Partlcipating Preferved Stack shall be
enritled to receive an 2ggregate amount per shire equal to 1,000 times the dggregate amount 10 he
distributed per share to holders of shares of Common Stack plus a0 amount equal o eny acorued and
unpaid dividends on such shares of Series A Participating Preferred Stock

Section §, QQBMMMM. In case the Company shall entar into any
consolidation, merger, Sombination of other tansaction in which the shams of Comimon Stack are
exchanged for or ¢changed into ather stock or securities, cash and/or uny ther property, then in any
such cage the shares of Series A Patticipating Preferred Stock shaf) ar the same tima be similarly
exchanged or ohanged in an amaunt per shire equal co 1,000 times the aggregate anonit of stock,
secatities, cach and/or aay gthop Rroperty (paysble in kind), as the case may be, into which or for
which each share of Common Stock iy changed or exchanged.

Section9, . No Redomption. The shares of Sories A Participating Prefered Stock shalt
not be redeamalle, ' : .

( } Section 10, Banking, The Series A Participating Preferred Stock shall tank yunior to ul)
= other series of the Company's Preferred Stock a8 1o che payment of dividends and the diswibution of
assets, vnless the terms of any such series shall provide otherwise,

Section 11, Amendment. The Amended and Restated Cenificaie of Incorporation of the
Company shall not be furmer smended in any magney wiict wonld materially alter ar change the
powers, preference or special rights of the Series A Porticipating Pretermed Siock g as to affect them
adversely without the g five vote of the holdass of & majority of the outstanding cheres of
Sefies A Pastlcipating Preferred Srock, vaing sepatately as a serics,

Section 12.  Frastgnal Shiares. Serfes A Paticipating Preferred Stock may be issued in
fractions of a shage which shall entitle the holder, in pmportdan to sneh holder's fractionay sharcs, {o
CXarcise voting vights, receive dividends, Participate in distribugfons and to have the benefit of al}
other rights of holders of Series A Patticipating Preferred Stock,

» G ¢ 00O | INTSHOS NOSTIA  Wdlp:1 1002 22 3ny

PATENT
REEL: 032916 FRAME: 0816



FROM CORPORATION TRUST-DOVER, DE 302"674“8340‘ (FRI) 6. 24' 01

Aug 23 A1l 11:26% AVANER

8:17/ST. 8:15/N0. 4260103924 P 6

S10-897- 4348 P8 .

\‘-«'w’/

RESOLVED FU‘R’I‘HER. that the Presiden; ‘or 2ny Vice President and e Sccretaﬁ( or any

Assistant Secnttary of this corporation be, and
and file a Certificate of Designation of Righys,
foregoing rasolution and fhe Provisions of Delaw.

are Jaw and to take

they hereby are, authorizad and directed 1o prepare
Preferences and Privileges in accordunce with the

such actions as they may deem

hecessary or appropriate to Garry ont the inten; of the forcgoing resolution,”

" We further declare vnder

Exceuted Fremont, California on August 23, 2001,

I IR TA R

| penalty of perjury that fhe matters et
Cextificate of Designation are ue and correct of mwn knowledge., .

ANTSNOS NOSTIH

forth in the foregoing
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CERTIFICATE OF AMENDMENT

TO THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

OF AVANEX CORPORATION
A Delaware Corporation

Avanex Corporation, a corporation' organized and existing under the laws of the

State of Delaware (the “Corporation”), hereby certifies that:

A: The name of this Corporation is Avanex Corporation,

B: The date of filing of this Corpofation’s original Certificate of Incorporation

with the Sccretary of State of Delaware was December 1, 1999.

C: Pursuant to Section 242 of the Delaware General Corporation Law, this
Certificate of Amendment hereby amends the provisions of the Corporation’s Amended
and Restated Certificate of Incorporation by deleting the first paragraph of Article Fourth
and substituting therefor a new first paragraph to read in its entirety as follows: :

FOURTH: This Corporation is authorized to issue two classes of
shares to be designated, respectively, Common Stock and Preferred Stock.
The total number of shares of Common Stock that this Corporation is
authorized 1o issue is 450,000,000, with a par value of $0.001 per share,
and the total number of shares of Preferred Stock that this Corporation is

o

Yot

authorized to issue is 10,000,000, with a par value of $0.001 per share.

D: This Certificate of Amendtment to the Amended and Restated Centificate of
Incorporation has been duly adopted by the stockholders of the Corporation in

accordance with the provisions of Section 242 of the Delaware General Corporation Law.

IN WITNESS WHEREOF, Avancx Corporation has caused this Certificate of
Amendment to the Amended and Restated Certificate of Incorporation to be signed by
Jo S. Major, Jr, its President and Chicf Executive Officer, this_Z0 _ day of November,

2006.

AVANEX CORPORATION

ief Executive Officer

resident and

632811_1.DOC -1-
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State of Delaware
Secretary of State
Division of Corporations
Delivered 02:38 PM 11/20/2006
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CERTIFICATE OF AMENDMENT |

TO THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF AVANEX CORPORATION

A Delaware Corporation

Avanex Corporation, a corporation orgenized and existing under the laws of the State of
Delaware (the “Corporation™), hereby certifies that:

A: The name of this Corporation is Avanex Corporation.

B: The date of filing of this Corporation’s original Certificate of Incorporation with the
Secretary of State of Delaware was December 1, 1999,

C: Pursuant to Section 242 of the Delaware General Corporation Law, this Cemﬁcate of
Amendment hereby amends the provisions of the Corporation’s Amended and Restated Certificate -
of Incorporation by deleting the first paragraph of Article Fourth and substituting therefor a new first
paragraph to read in its entirety as follows:

FOURTH: This Corporation is authorized to issue two classes of shares to be designated,
respectively, Common Stock and Preferred Stock. The total number of shares of Common
Stock that this Corporation is authorized to issue is 30,000,000 with a par value of $0.001 per
share, and the total number of shares of Preferred Stock that this Corporation is authorized to
issve is 2,000,000, with a par valus of $0.001 per share. Bffective as of 5:00 p.m., Eastern time,
on the date this Certificate of Amendment to the Amended and Restated Certificate of o
Incorporatlon is filed with the Secretary of State of the State of Delaware, each fifteen (15) < }
shares of the Corporation’s Common Stock, par value $0.001 per share, issued and outstunding -
shall, automatically and without any action on the part of the respective holders thereof, be
combined and converted into one (1) share of Common Stock, par value $0.001 per share, of
the Corporation. No fractional shares shall be issued and, in lieu thereof, any holder of less than
one (1) share of Common Stock shall be entitled to receive cash for such holder’s fractional
share based upon the closing sales price of the Corporation’s Commen Stock as reported on the
Nasdaq Global Market, as of the date this Certificate of Amendment is filed with the Secretary
of State of the State of Delaware.

D: This Cestificate of Amendment to the Amended and Restated Certificate of Incorporation
has been duly adopted by the stockholders of the Corporation in accordance with the provisions of
Section 242 of the Delaware General Corporation Law.

C:\WNrPoctbhPALIB2RSH 349967 1 DOC
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IN WITNESS WHEREOF, Avanex Coxpofation has caused this Certificate of Amendment to
the Amended and Restated Certificate of Incorporation to be signed by Giovanni Barbarosss, its
Interim Chief Executive Officer, this 12" day of August, 2008,

AVANEX CORPORATION

/s Giovanni Barbarossa
Giovanni Barbarossa

Interim Chief Executive Officer

CANrPorithPALIBZIRSEING349967_1.DOC Py
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CERTIFICATE OF MERGER
FOR THE MERGER OF ULTRAVIOLET ACQUSITION SUB, INC.,
. WITH AND INTO
AVANEX CORPORATION

Pursuant to Title 8, Section 251(c) of the
General Corporation Law of the State of Delaware

Avanex Corporation, & Delaware corporation (the “Company"), does hereby certify to the
following facts relating to the merger (the “Merger™) of Ultraviolet Acqusilion Sub, Inc., a
Delaware corporation (““Sub™), with and into the Company, with the Company continuing as the
surviving corporation of the Merger (the “Surviving Corporation™).

FIRST:

SECOND:

THIRD:

FOURTL:

FIFTH:

SIXTH:

SEVENTH:

The Company and Sub arc the constituent corporations in the Merger, and each is
# corporation incorporated pursuant to the laws of the State of Delaware.

An Agreement and Plan of Merger and Reorganization (the “Merger
Agreement”) has been approved, adopted, certified, cxecuted and acknowledged
by the Company and by Sub in accordance with the provisions of Section 251 of
the Delaware General Corporation Law. '

The surviving corporation of the Merger shall be Avanex Corporation. The name

of the surviving corporation shalt be Avanex Corporation.

Upon the effectiveness of the Merger, the Amended and Restated Centilicate of
Incorporation of the Company, the Surviving Corporation, shall be amended and
restated Lo read in its entirety as set forth in Attachment A attached hereto.

The executed Merger Agreement is on file at the principal place of business of the
Company, the Surviving Corporation, at 40919 Encyclopedia Circle, Fremont,
CA 94538, .

A copy of the executed Mergér Agreement will be furnished by the Company, the
Surviving Corporation, on request and without cost, to any stockholder of any
constituent corporation of the Merger.

The Merger shall become effective immediatety upon the filing of this Certificate
of Merger with the Secretary of State of the State of Delaware,

State of Delawars
Secre of State

Division of Coxpor
Delivered 04:12 f’ﬁo
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IN WITNESS WHEREOQF, Avabex Corporation has caused this Certificate of Merger
to be executed by its duly authorized officer as of April 27, 2009,

AVANEX CORPORATION

By: _/s/ Giovanni Barbarossa
Name: Giovanni Barbarossa
Title: Chief Executive Officer
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ATTACHMENT A ' oy

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
AVANEX CORPORATION

ARTICLE 1
The name of this corporation is Avanex Corporation

ARTICLE !l

The address of the registered office of the corporation in the State of Delaware is 2711
Centerville Road, Suite 400, City of Wilmington, County of New Castle. The name of the
registered agent of the corporation in the State of Delaware at such address is Corporation
Service Company, ‘

ARTICLE H}

‘T'he purpose of this corporation is to engage in any lawful act or activity for which a
corporation may be organized under the Delaware General Corporation Law (“DGCL").

ARTICLE IV .

"This corporation is authorized 1o issue only one class of stock, lo be designated Common
Stock. The total number of shares of Common Stock which the corporation is presently Y
authorized 1o issue is One Hundred (100) shares, each having a par value of one cent (30.01). L oF

ARTICLE Y

A.  The management of the business and the conduct of the affairs of the corporation
shall be vested in its Board of Directors. . The number of directors which shall consitute the
whole Board of Directors shall be fixed by the Board of Directors in the manner provided in the
Bylaws. ' :

B.  Election of Dircctors

_ L Directors shall be elected ar cach annual mesting of stockholders to hold
office until the next annual meeting. Each director shall hold office either until the expiration of
the term for which clected or appointed and until a successor has been elected and qualified, or
until such director's death, resignation or removal. No deorease in the number of directors
constituting the Board of Directors shall shorten the tetm of any incumbent director.

2. No person entitled to vote a1 an election for directors may cumulate voles
Lo which such person is entitled, unfess, at the time of such election, the corporation is subject to
Section 2115(b) of the California General Corporation Law {(“CGCL™), During such time or
times that the corporation is subject 1o Section 2115(b) of the CGCL, every stockholder entiticd
Lo vote at an election for directors may cumulate such stockholder’s voles and give onc candidate

o~
———
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a number of votes equal to the number of directors to be elected multiplied by the number of
voles to which such stockholder's shares are otherwise entitled, or distribute the stockholder’s
votes on the same principle among as many candidates as such stockholder thinks fit. No
stockholder, however, shall be entitled to so cumulate such stockholder's votes unless (a) the
names of such candidate or candidates have been placed in nomination prior to the voting and (b)
the stockhoider has given notice at the meeting, prior to the voting, of such stockholder's
intention to cumulate such stockholder's votes, If any stockholder has given proper notice 1o
cumulate votes, all stockholders . may cumulate their votes for any candidates who have been
properly placed in nomination. Under cumulative voting, the candidates receiving the highest
number of votes, up to the number of directors to be elected, are elected. :

C. Removal

L During such time or times that the corporation is subjeet 1o
Section 21 15(b) of the CGCI., the Board of Directors or any individual director may be removed
from office a1 any time without cause by the affirmative vote of the holders of at least a majority
of the outstanding shares entitled to vote on such removal; provided, however, that unless the
entire Board is removed, no individual director may be removed when the votes cast against such
dircctor’s removal, or not consenting in writing to such removal, would be sufficient to elect that
director if voted cumulatively at an election which the same total number of voles were cast {or,
if such action is taken by written consent, all shares entitled to vote were voted) and the entire
number of directors authorized at the time of such director’s most recent clection were then
being elected.

o 2 At any time or times that the corporation is not subject to Section 2115(b)
™ of the CGCL and subject to any limitations imposed by law, Section C.I above shall not apply
‘___,,:5' and the Board of Directors or any director may be removed from office at any lime (a) with
- cause by the affirmative vote of the holders of a majority of the voting power of ali then-
outstanding shares of capital stock of Ihe corporation entitled to vote at an election of directors or
(b) without cause by the affirmative vore of the holders of-a majority of the voting power of all
then-outstanding shares of capital stock of the corporation, entitled to vote gencrally at an
clection of directors.

D.  The Board of Directors is expressly empowered to adopt, amend or repeal the
Bylaws of the corporation. The stockholders shall also have power o adopt, amend or repeal the
Bylaws of the corporation; provided, however, that, in addition to any vote of the holders of any
class or series of stock of the corporation required by law or by this Certificate of Incorporasion,
the affirmative vote of the holders of at least a majority of the voting power of all of the then-
outstanding shares of the capital stack of the corporation entitled to vote gencrally in the election
of directors, voting together as a single class, shall be required to adopt, amend or repeal any
provision of the Bylaws of the corporation.

ARTICLE V1

E.  'The liability of the directors for monetary damages shall be climinated to the
fuilest cxtent under applicable law. If the DGCL is amended to authorize corporate action
further eliminating or limiting the personal Hability of directors, then the liability of a dircctor of

—
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the corporation shall be eliminated or limited to the fullest extent permitted by the DGCL, as so
amended. ‘ .

F.  This corporation is awhorized to provide indemnification of agents (as defined in
Section 317 of the CGCL) for breach of duty to the corporation and its stockholders through
bylaw provisions or through agreements with the agents, or through stockholder resolutions, or
otherwise, in excess of the indemnification otherwise permitted by Section 317 of the CGCL.,
subject, at any time or times that the corporation is subject to Section 211 5(b) of the CGCL, to.
the limits on such excess indemnification set forth in Section 204 of the CGCL.

)

G.  Any repeal or modification of this Article V1 shall be prospective and shall not
affect the rights under this Article V1 in effect at the time of the alleged occurrence of any act or
omission 10 act giving rise to liability or indemnification.

: ARTICLE Vil
The corporation reserves the right to amend, alter, change or repeal any provision -
contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by
statute, and #ll rights conferred upon the stockholders herein are granted subject to this
reservation,
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CERTIFICATE OF AMENDMENT
OF :
CERTIFICATE OF INCORPORATION
. OF .
AVANEX CORPORATION

" PUSUANT TO SECTION 242 OF THE ‘
GENERAL COPORATION LAW OF THE STATE OF DELAWARE

Avenex Corporation., (herginafter called the “Corporation™), 2 corporation
organized and existing under and by virtue of the General Corporation Law of the State
of Delaware, docs hereby certify as follows:

The Board of Directors of the Corporation duly adopted a resolution pursuant to
Section 242 of the Genera) Corporation Law of the State of Delaware, sefting forth an
amendment to the Certificate of Incorporation of the Corporation and declaring said
amendment to be advigable, , '

The sole stockholder of the Corporation duly approved said proposed amendment in
accordance with Section 242 of the General Corporation Law of the State of Delaware by
written consent in accordance with Section 228 of the General Coxporation Law of the
State of Delaware. The resolution setting forth the amendment is as follows:

"RESOLVED: That Article FIRST of the Certificate of Incorporation of the
Corporation be and hereby is deloted in its entirety and the
following new Article FIRST be inserted in licu thereof:

“FIRST” The name of the corporation is Oclaro (North America),
ing.™ ’

IN WITNESS WHEREOQF, the Corporation has caused this Certificate of

Amendnient of Certificute of Incorporation to be signed by its Chief Financial Officor
this | day of July, 2009.

AVANEX CORPORATION

Q.

Jerry
Chief Financial Officer
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State of Delaware
Secre of State
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STATE OF DELAWARE
CERTIFICATE OF CHANGE
OF REGISTERED AGENT AND/OR
REGISTERED OFFICE

The Board of Directors of _ Ocicuro (North Arveect eey ), Trce. ,
2 Delaware Corporation, on this % - day of
Novemloer > AD, &Y , do hereby resolve and order that the
location of the Registered Office of this Corporation within this Stats be, and the
same hgtcby 1s Corporation Trust Center
1209 Orange Street, in the City of Wilmingtnn
County of New Cnstfe - Zip Code 19801

The name of the Registored Agent therein and in charge thereof upon whom
procsss against this Corporation may be served, is
THE CORPORATION TRUST COMPANY

The Corporation does hereby certify that the forogoing is a true copy of a
resolution adopied by the Board of Directors at a meetiog beld as herein stated.

IN WITNESS WHEREOF, said Corporation has cansed this cextificate io be

signed by an suthorized officer, the __ (s *™ day of MNoyemver ,

AD., Zovy .

- By:
uthori

Name: _ < le.
Pyint or Type

Title: S eavretar L

DEM3 - 02EIV C Y Sy1n O

RECORDED: 05/16/2014
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