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ASEET PURCHASE AGREEMENT

This Agresment (“Agreement”) is made this 3ist day of March, 2014 by and between
Kemneth P, Silverman, Hag., as chapter 11 operating trustes (MSeller” or the “Trustee™) of the
bankruptoy estate of Metier Tribeca, LLC d/b/a Le Métier de Bemuté {the “Debtor™), a New York
Himited hiability company, with itz principal offices located at 24 West 40% SQivest, 10 Floor,
New York, NY 10018, and Dimaco, LLC ("Bimsce™), a Dielaware lmited lability company,
with its prineipal offices located at 18145 Long Lake Drive, Boca Raton, Florida 33496 (Dimaco
or ils designee or assignes hereinafter referred to as “Purcheser™. Seller and Purchaser are
collgotively referred to in this Agreement as the “Parties” and each a “Parly”. Al capitalized

RECITALS
L On Febroary 14, 2014 (the “Filing Date™), the Debtor fled a vohutary petition for

redief under chapter 11 of Title 11, United States Code, as amended {the “Bankruptey Codg™y in
the United States Backruptey Cowrt for the Southern Distriet of New York (he “Rankroptey

S

Court™ commeneing Case Murnber 1410325 (SMB) (the “Bankruptev Case™).

I On March 14, 2014 (the “Appointment Date™), the Bankruptey Cowt entered an
Order appointing the Trustee {0 operale the Debior’s business during the pendency of the
Bankruptey Cass,

Hi,  On the Filing Date, the Deblor was engaged in the business of manufacthuring,
seliing, and distributing huxury besuty products {the “Busineas™.

IV, In accordance with Bankruptoy Code §8§105{a), 363, and other applicable
provisions of the Bankruptey Ceade, and upen the terms and subject to the conditions set farth in
this Agresment, the Trustes desires to sell, assign, and deliver to Purchaser, and Purchaser
destres to purchase, accept, and take delivery from Seller, all of the Acquired Assets (held and
used in connection with the Business, free and clear from all Liens, with such Lieng, to attach to
the proceeds from the sale contemplated by this Agreement,

\Z The transactions conteraplated by this Agreement and the Transaction Docursents
are subject {0 Bankruptey Court approval and the Acquired Assets will be sold, subject to higher
or better offers at a public sale, and purstant o a Sale Ovder, in form and substance satisfaciory
to the Parties, spproving such sale under Bankruptey Code §383,

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual
representations, warrantiss, covenants, and promises contained hersin, the adequacy and
sufficiency of which are hereby acknowledged, the Parties agree as follows:
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AGREEMENTY

i, DEFINITIONS AND USAGE OF CERTAIN TERMS., For pumposes of this

“Agcounts Keeeivabls” mean (i} all trade and other acoounts receivable and other rights
to payment of any kind that are or may become pavable to the Debior for services rendered or
products delivered and the full benetit of all security for such accounts or rights lo paymen, and
{11} any claim, rewedy or other right related to any of the foregoing.

“Agguired Assets” has the meaning set forth in' Section 2.1, below.,
=3 DAL MR Aty

“Acquired Avoidance Action” means any Avoidance Action on account of or with
respect o payments or ansfers of property made by the Doblor to any former and cuwrrent
managers, emplovess, and independent contractors of the Diebtor and the Subsidiary prior to the
filing of the Bankruptoy Case who are lsted on Schedule 1.1 hereto if such person is employved
or engaged by Purchaser or any of its Affiliates or assignees,

“Acquired Receivables” mean () all Accounts Receivable that have not been sold to
Fundamental Fanding LLC prior to the Cloging, (i) all Accounts Receivable which bave heen
repurchased from Fundamental Funding, LLC, (iif} all notes and loans recelvable including any
rights to receive credit card proceeds and rights of Seller with respect o any collection
pracedures, together with {a) any security held by the Deblor for the payment thereot, as such
exist as of the Closing or may arise thereafier, (b) any mondes, checks or instrurments received by
or on behall of the Debior before or affer the Closing in respect thereof, and (¢} all records
supporting the provision of products or services {o which the receivable relates.

“Agauisition Proposal” means a proposs! (other than by Purchaser) relating to (i) any
merger, consolidation, restructuring, reorganization, plan of reorganization in the Bankruptey
Case, joint venture, refinancing, funding of a plan of reorganization in the Bankruptey Case,
businesy combination, sale or other disposition of all or any part of the Debior, the Business or
the Acquired Assets, except with respect io the Excluded Assets, pursuant to one or more
transactions, (i1} the sale of any of the outstanding shares of capital stoek or equdiy interests of
the Debtor (including by way of a debt for equity swap, tender offer, foreclosure or plan of
recrganization or lguidation) or (it} any similar transaction or business combination involving
one or more Persons {other than Purchaser) and Seller with respect to the Debtor, the Business,
or the Acquired Assets, greept with respect to the Excluded Assets.

indivectly, through one or more intermediaries, controls, is controlled by, or is under commen
conttrol with, such Person. The term “control” means the possession, directly or indirectly, of the
power to direct or cavse the divection of the management and policies of g Person, whether
through the ownership of voling securities, by conlract or otherwise, and the terme “controlled”
and “controlling” have meanings corvelative thereto,  For the avoidance of doubt, “Affiliaie” of
a corporation, Hmited Habillty company or other entity shall inchude (1) each officer, divector and
manager of such corporation, limited Hability company or other entity, (i} sach holder of 18% or

$R40-97403-3437, v, 14
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more of the mutetanding voting seowrities of such corporation, lmited Hability company or other
entity and (i) each subsidiary of such corporation, limited Hability company or other sntity,

“Agreement” bay the meaning set forth in the Preamble, above.

“Alternale  Transaction” means (1) any  merger, oconsolidation,  restructuring,
reorganization, plan of reprganization in the Bandouptoy Case, jolnt venture, refinancing, funding
a plan of reorgandzation in the Bankrupiey Case, business combination, sale, or other
Si ispos itim's of all or any part of the Debtor, the Business, the Acguired Assets, except with
respect to the Bxcluded Assets, other than the Sobsidiary, pursuant to one or more tfransactions,
(i} the sale of any of the cutstanding shares of capital stock or equity intorests of the Debior
(including by way of s debt for equity swa, {ender offer, foreclosure or pian of roo gam zation or
\;quadﬁimn} or (1) any stmilar transaction or business combination involving, in the case of sach
of clause (1), (i1}, and {#1) one or more Persons {other than Purchaser) and Seller wit E respect to

the Debior, the Business, or the Acquired Assets, except with respect {o the Excluded Assels,

'\

“Appointment Date” has the meaning set forth in Recital H, above,

“Assiened Contracts” mean all Debior Contracts that ave (1) Heted on Scheduie 3.4(d) of
DHsclosure Schedules as the date hergof and (i) Hsted on Schedule 2.3{d} of the Disclosure
Schedules after the date hereof with Purchaser’s prior wittten consent.

“Assumned Liabilities” mean only those obligations of the Debtor under any Ass 3 i
Contract that accrue and are required to be performed from and after the Closing Date {except
any obligations and Habilitles o the exient based on the actions of the Debtor), excluding cure
amounts for the periad prior to the Closing Date related to the Assigned Contracts, which shall
be satisfied by Seller on behalf of the Debtor’s estate.

“Avoidance Actions” mean all Causes of Action of the Debior (or Seller as represeniative
of the Debtor’s estate) under Bankruptey Code %%54% through and including 553, or other federal
or state law,

“Rankruptoy Case” has the meaning set forth in Recital §, above,

“Bankruptey Lode” has the meaning set forth in Recital §, above,

“Banknuptey Cowrt” has the meaning set forth in Recital §, above,

“Rankruptey Bules” means the Federa! Rules of Bankruptey Procedure, as amended, or
any successor roles,

“Ridding Procedures” mean the procedures for the submission of s,umpctziam bids for the
acquisition of the Acguired Assets ss approved by the Banlouptey Court in the Bidding
Procedures Order.

“Bidding Procedures Order” means the order entered by the Bankruptey Cowrt approving
those portions of the Sale Motion that concern the notice of ﬂm public sale and Wd procsdures

e

A8409740-3417, v, 14
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‘z}ﬁ@rmg. the Bidding Provedwres (nchuding all bidding protections, such as, the Breakup Fee and
Expense Relmburserent), substantially in ﬁ'ﬁ&» form attached as Exhibit A hereto.

“Rlanch” has the meaning set forth in Section 8.8, below.

“Books and Records” mean all books and records pertaining to the Acguired Assets ov
the Business of any and ev ery kind, including customer lists, correspondence, compact disks,
compact disk ft;;is ledgers, disk or tape files, prinfouts, rums or other wmsuﬁernprepamd
information, data, files, reports and operating records of every kind, held or maintained by or on
behalf of the Debtor or by any Affiliate or Representative of the Debtor,

113

Breakup Foe” has the meaning set forth in Section S.11, below.

“Husiness” has the meaning set forth in Recital T above,

N o

“Causes of Action” shall mean all claims, canses of action, choses in action, rights of
TOCOVETY, Fepay ment obli Qaiif 3, righis of setoff] and rights of recoupment that the Debior (or
Seller as representative of the T‘%amm‘ estate) has or may have against any Person.

> Diate™ has the meaning set forth in Sectd

t+

onfidentiality Agresment” means the Non-Disclosure Agreement dated Febyuary 20,
2014, by and betwesen the Debtor and Dimace.

“Courler Servige” has the meaning set forth in Section 12, below.

STIBA 1P has the meaning set forth in Seetion 18,1, belov

“Dlebtor” has the meaning set forth In the Preamble fo this Agresment.

“Dlebtor Contracty” mean any agreement, coniract, plan, undertalkdin g insirurnent, note,
bond, mortgage, indenture, deed of trust, loan, credit agree manh Azmmh ise concession, permit,
Hoense, lease, purchase order, sales order or other similar commitment, oblig ions arrgngement

or understanding, whether wriiten or oral, between Seller and any other Person,

“Dimaco” has the meaning set forth in the Preamble to this Agreement,

“DIP Finaneing Facility” means any deblor-in-possession financing facility or facilities,

if any, enteved into after the date hereof by and between Seller, on behalf of the Debtor, and
Dimaco.

N
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ot

Schedules” has the meandng set forth in Section 13,3, be

,....;

“Dhisclosure O,

“Tmmloves Plang” mean all emplovment, consulting, wage, base compensation, bomis,
ingentive compensation, deferred compensation, pension, profit sharing, retirement, stock
purchase, stock option, stock Q}Wﬂaf‘ship stock appreciation or depreciation righis, phantom
stock, squity (or cqm“”vbawd‘; Jeave of absence, layoff, vacation, sick time, day or dependent
care, lega E services, cafeteria, life, hwihh medical, dental, vision, welfars, accident, disability,
workmen's mmpm&aum or other insurance, severance, separation, fermination, change of
control, collcotive bargaining or other benefit plans, vnderstandings, agreaments, practices,
ohligations, policles or arrangements uf any kind, whether written or oral, and whether or not
subicet to BRISA, including any “emiployes benefit plan” within the meaning of Section 3(3) of
ERISA,

“Emplovment Agresment Term Sheets” mean the employment agreemeni term sheets
dated March 21, 2014 for cach of Blanch and Mastellon setting forth the respective matenial
terms of the employment agreements proposed to be entered inte by the Purchaser and Blanch
and Magstelion, 1‘@%@3(‘15&?1*‘, popies of which Bmployment Agreement Term Sheeis have been
provided to the Trustee prior to the date of this Agreement.

“ERISA” shall mean the Emplovee Retirement Income Secwrity Act of 1974, as
amended,

“Pachuded Assets” has the meaning set forth in Seglign 2.4, below,

‘EK\EM(E 'i Debior. Contracts” mean all Deblor Contracts other than the AM‘E‘ZE}@@
£
Contracts.

“Typense Reimbursement” has the meaning set forth in Section §.11, below,

“Filing Date” hag the ymeaning set forth In Recttal 1, above,

Ovder”™ means a Sale Order that is enforesable immediately upon entry and is not
staved by Bankruptey Rudes 6004(k) and 6006{d), or a Sale Order {or any revisi«:m, modiffcation,
oF armndrx*mt thereto} as fo which the thme to appeal or seek review or rehearing has expired,
and as to which no appeal or petition for review or motion for re-argument has been taken or
been made and is pending for argument,

“Crovernmental_Authority” means any (1) federal, state, local, municipal, foreign,
international, multinational or other government {or any subdivision, branch, d.pammum&
commission, board, burean, agency, anthority, official, body or instromentality thereof), (i1}
governmmenial or quasi-governmental entlty of any nature (whether federal, state, local,
municipal, foreign, infernational, multinational or otherwise, including any governmental branch,
depariment, conanission, board, burean, agency, authority, official, body or instrummentality), (i)
sy court, tribunal or judicial or arbitral body or wibunal or (fv) body exercising or entitled to
exsreise any adminisivative, executive, judicial, legislative, polive, regulatory, or taxing authority
or power of any nafure.

et
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“Intellectual Property Rights” mean all worldwide intellectual property rights belonging
0 the Debtor, including, without Hmitation, the Debtor’s frade name, Le Métier de Beauwtd, ali
derivations thereof otherwise used try Debtor, and all logos and other z«mrmpfmdmg, inteliectyal
property relating thereto; all US, and foreign pafenis, paleunt &pp fications, patent rights,
trademarks (registered and/or at commeon law), traderswrk applications, trade names, servicee
marks, service mark applications, URLs, mpvrwhs ssm*sgm registrations and applications for
registration, moral rights, franchises, licenses, inventories, know-how, trade ssorets, customer
lists, proprietary information, proprietary processes and formulae, databases and data collections,
all source and object code, aigm‘ff‘nm& architecture, structure, layouts, inventions, development
tools, all goodwill and other general intangibles, and all products and p‘@eeyda thereof, and all
documentation and media constituting, describing or relating to the above, including, roanuals,
memoranda, and records, including without Hmitation the imiellectual property rights wdentified
by Purchaser on Schedule 2.1(h) of the Diselosure Schedules.

“Inventory” means the Debtor’s owned products manufactured or o be distributed by or
on the Debtor's behalf, and any and all other owned Inventory, and any finished goods returned
by any of Deblor’s customers, whether returned before ov after the Closing, in each case
wherever located, including all finished goods, works in process, raw materials, and all other

materials and supplies to be used or consumed by or on behalf of E}s:‘mo; in the production of
imxh ed goods or the operation of the Business

(19 1

Knowledee” means, a8 {0 a particnlar matter, the actual knowledge of the Trusiee afier

due inguiry of the Trebtor's & management,

“Taw” shall mean any siatwle, law (including conumon law), consiffution, teaty,

ordinance, code, ovder, decree, directive, iudgme‘i rule, re mﬂaimn and any other binding
requirement or determination of any Governmerdal Authority of any harisdichion,

“Ligbiliny” with respect to any Person, means any lability or obligation of such Person of
any kind, chavacter or description, whether known or unknown, sbsohite or contingent, acorued
or unacerued, dispuled or undisputed, Hguidated or unliguidated, sscuved or m}secm‘eds joint or
several, due or o become due, vested or unvested, swecutory, deternined, determinable or
otherwize and whether or not the same is required to be acerved on the flnancial statements of
such Person,

“Lien” means any Hen {statatory o ﬂ" rwise}, elaim, Liability, encumbrance, pledgs,
rostriction, charge, instrument, Heense, preference, priovity, securily agreement, casement,

i

covenant, right of recovery, option, chargs, h}r;:ss_si.h-\;céﬁistm, security inferest, interest, right of

way, encroachment, mworigage, deed of irmi imperfection of fitle, prlor assignments, fax
{ ncluding federal, state, local, municipsl, foreign, international, multinational or other tax), order
of any Governmental Authority, right of first refusal or sirailar interesis, or other encumbrance of
charge of any kind or nature whatsoever, ncluding voting trusts or agreements, proxies and
marital or com munity property inlerests,

o

orth in Sg

&
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“Material Adverse Effect” means a change in the business, assels, operations, or financisl
prospects of the Business, whic h i, or 18 reasonably likely to be, materially adverse 1o the
business, assets, operations or financial prospects of the Business; provided, however, that any
gvent or ccourrence that would otherwise constitute 8 Material Adverse Effect as a corsequence
of (i) the Chapler 11 petition and related filings offected by the Debtor, (it} general sconomic,
iegal, regulatory or political conditions in the United States of Ameriea (provided that the m&pﬂc&'
on the Seller and s subsidiaries is not materially disproportionate to the fmpact of stmilar
entities), (1) conditions generally affecting the industries in which the Debtor and the Subsidiary

operate {provided that the impact on the Debtor and the Subsidiary is not materially
disproportionate o the impact of similar entities), (Iv} the conunencement or escalation of war or
armed hostilities or the occuyrence of acts of terrorism or sabotage, (v) changes in the securities
mmkcﬁ generally, or (vi) changes in law or geverally accepted accounting principles, or any
interpretation thereof, shall not be a Material Adverse Effect notwithstanding anyvthing set forth
herein o the contrary.”

“New York Courts™ has the meaning set forth in Section 13,8, below,

“Parties” or “Party” shall have the meaning set forth in the Preamble to this Agreement.

maean a&i *s@m*ai livenses, franchises, approvals, auwthorizations, and consents

venture, imsi, ummmz’pwmmd mgammtmn, aﬁ.}" g;s:wemmem Or any ag c"m or political
subdivision thereofl

“Phosphagenics License Agreement” means that ceoriain License Agreement by and
between Phosphagenies Lid. and the Debtor dated as of January 24, 2011,
2 J

“Purchase Price” has the meaning set forth in S L belaw.,

“Purchaser” has the meaning set forth in the Preamble to this Agroement.

£’ Deposit” shall mean $212,300 of the funds loaned by Dimaco pursuant to
Bankruptey ﬁs:sde §364{c) a8 “So Ordered” by the Bankruptey Cowrt prior to the dats of this

“Qualified Bid” has the meaning set forth in the Bidding Procedures Order.

“Reloased Emplovees™ hag the meaning set forth in Section &.1{e}, below,

“Representatives” means, collectively, with respect to any Person, such Person’s
directors, officers, managers, trustee o8, sharcholders, members, partners, employecs, agenis,
o7,

counsel, accountants, financial advis fenders, consulfants and other reprosentatives,

“Sale Order” means one or more orders of the Bankruptey Court, substantially in form
aftached as Exhibit € hereto, which provides for, and authorizes, smong other things, {a) the

s}
.
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sale of the Acgquired Assels to Purchaser, and (b) the assignment by Sefler, and assumption by
Purchaser, of the Assigned Contracts, under Bandouptey Code §§363 and 365,

“Seller” has the meaning set forth in the Preamble to this Agresment,

among other things, approval of the notive of suction and sale hearlng, Bidding Procedures and
bidding protections, including the Breakup Fee and Expense Reimbursement, the sale of the
Acguired Assets to Purchaser and the assigrznent by Seller, and assumption by Purchaser, of the
Assigned Condracts.

119

Subsidiary” means the Debtor’s whelly owned subsidiary Hang Tag, LLC,

Bidding Procedures Order, (b) confirmed by the Trustee as the highest or best offer, and (¢}
approved by the Bankruptcy Court in the Final Urder.

“Transaction Documenis” has the meaning set forth in Section 8,18, below.

2. PURCHASE AND SALE,

2.1 Assets to be Sold. Upen the terms and subject to the conditions set forth in this
Agreement, on the Closing Date, Seller shall sell, convey, transfer, and assign to Purchaser, and
Purchaser shall purchase and accept from Seller, all right, title, and interest of the Debior in and
to all of the property and asseis of the Debior used in, or otherwise relating to the operation of
the Business, whether real or personal, tangible or intangible, of every kind and deseription, and
wherever located, “as is” and “where 18, free and clear of all Liens existing as of the Closing,
regardiess of whether any of sueh Acguired Assets existed before, on, or after the
commencement of the Bankruptoy Case, including, without limigation, the following (the
“Acquired Assets”), but excluding the Excluded Asseta:

{a} all of the Debior’s deposits, securily deposits, prepayments, and prepaid
expenses as of the Closing Date that relate to any Assigoed Comiract or any other
Acguired Asset;

(B the Acquired Recejvables;

{e) ail customer sccounts;

{) Assigned Condracts set forth on Schedule 2.1{d) of the Disclosure
Schedules, excluding cure amounts related to the Assigned Contracts, which shall be

satisfied by Seller on behalf of the Debtor's estate from the proceeds of the Purghase
Prics;

{e} all equipment, coropuiers {including all copies of software instalied on any
such computers, servers, or other electronic equipment, and apy documentation and
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media constituting, describing, or relating to such coples, inchuding manuals, technical
speoifications and the like), furniture, supplies, fixtures, and other tangible personal
property of the Debtor;

{H all Toventory;
() all investment property, instruments, chatiel paper, and real gatate;

(it} all Intellectual Property Righis tfogether with all income, royaliles,
damages, and payvments due or payable i the Debtor at the Closing or thereafter relating
o the Intellectual Property Rights, the vight to register, pmawu‘w, maintain, and defend
the rights of the Debior in the Intellectual Property Rights, the right to sue and recover
damages for past or fobws infringements or misapproprigtions thereof, and the right o
fully and entively stand in the place of the Debtor in all matters related thereto;

i all Permits, o the extent transferable, necessary for Purchaser lo perform

iy

ts obligations under the Assigned Contracts after the Closing;
{i} all Books and Records;

() the Dlebtor's smail addresses, website (inciuding the URL, electronic
images, text, and source codes therein), facsimile nmnbs:'s telephone numbers, and
celiphones;

{1 all rights and claims with respect to the Acquived Assets, Assigned
Contracts and Assumed Ligbilites, including all enforcement rights, Acguived Avoldanoe
Actions, and refinds including with respect to taxes for all periods ended afier the
{losing Date

{my  all promotional materials, catalogues, research maferials, mailing Baste and
customer lists, all names amfa addresses of customers, and sales reports by title and by
customer 1o the extent available relating to the Businsss;

{m)  the amount of, and all rights to any, inswance proceeds received by the
Debtor after the date of this Agreement in r-::spsc’i of the loss, destruction, or
condemnation of any Acquired Assels occurring prior to, on, or after the Closing or any
Assumed Lisbulities;

{0} all outstanding orders for the Debtor’s products as of the Closing, which
shall be transforred to Purchaser at Closing for processing and fulfillment; and

{m all goodwill relating to the tems sot forth in this Section 3.1 and the
delinition of Acquired Assets,

2.2 Exciuded Assets. Notwithstanding anvihing o the contrary contained in Section
2.1 or eleewhere in this Agrovment, the following assets of the Debtor {collectively, 1 the
“Fysluded Assets™) are not part of the sale and purchass contemplated hereunder, are excluded
from the Acguired Assets, and shall remnain the property of the Debtor afier the Closing:
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{a} all cash and msh squivalents other than cash or cash s’;‘quimicn’tﬁ that are
(i) included in Sections 2. 1{a) (£ and (n), above, or (i) received by the Debtor in respect
of any Acquired Receivable;

(b the corporate charter, gualifications o conduct business as a foreign entity,
arrangerments with registered agents relating to foreign qualifications, vﬁ;xp gyver and other
identification numbers, seals, minule b\m}\x, Simk transfer books md other documents
relating to the organization and existence of the Debior and the Subsidiary as hmited
fHability companies;

{c} any Books and Records that do not relate to the Acquived Assets or the
Assumed Lishilities or that Seller is, in #is good faith determination, required by Law o
retain, inclading tax returns, financial statements and corporate or other entily filings,
provided that Purchaser shall have the right, subject to provisions of Segtion 11.6, below,
o make copies of anv such Books and Records to the extent they velated to Acquired
Assets or Assumed Lm‘mlm&sg

(dy  all of the Debior’s bank acoounts and lock-boxes;
{£) all Accounts Receivable, other than Acquired Receivables;

{fy all rights of Seller and the Debtor under this Agroement or any of the
Transaction E;}Gcmm@n‘is;

(g} all inswrance policies, sxcept to the exient coustitufing an Assigned
Contract:

(b  Excluded Debtor Contracts;

{1} all insurance colaims, insurance premiurn refumds, and procseds to the
extent related to any Excluded Assets;

) the rights and clalms and Causes of Action of the Debtor {or the Seller on
hehalf of the Debtor’s estate) arising from or solely relating to the Exmacedx Assets and
other than f%cqujmd Aveidance Actions, the Debtor's {or the Seller’s on behalf of the
Diebtor’s satate) rights and claims and Causes of Action arising purssart (o Banksuptey

Code $8544 through and including 553, and any other avoldance andfor fraudulent
cmwcwnw action undger any other applicable provisions of the Bankruptey Code or
applicable Law; provided, howsver, that any Acguired Avoidance Actions ave deamed
watved;

{0 all rights to tax refunds, credifs, or similar benefits for all perlods ended on
or prior 1o the Closing;

{H all membership interssts and all other equity inferests relating to the
Subsidiary; and

{m

A
g

all Employee Plans

10
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2.3 Assumed Lisbilides; Purchaser Not Successor o the Debtor. Upon and subject to
the terms and conditions of this Agreement, Purchaser shall assume and become responsible for,
from and after the Closing, only the Assurned Lisbilities, The assunystion of the Assumed
Liabilities by Purchaser shall not enlarge any rights of third parties under the Debior Contracts or
arvangements with Purchaser, the Diebtor or Seller, and nothing herein shall prevent any party
from contesting in good faith with any third pacty any Assumed Liability. Purchaser shell not be
the suceessor to the Debtor and Seller hereby acknowledges and agrees thet, pursuant fo {he
torms and provisions of this Agresment, Purchaser shall not assume or become hable or
obligated to pay, perform, or discharge any Liability whatsoever of the Debtor, whether or not
relating to any of the Acquired Assets or the Business, whether fixed or unfixed, known or
unknown, asserted or anasseried, Hauidated or unliguidated, secured ot unsecured, absolute or
comtingent, acerued or unacerued, matured or unmatured other than the Assumed Liabilities,

2.4  Purchase Price. The purchase price to be paid by Purchaser for the Acguired
Assets shall be an ameunt egual to $4,250,000 (the “Purchase Price™), At the Closing, Purchaser
shall pay Sefler the Purchase Price less (i) any and all of the obligations outstanding under the
DMP Pinancing Facility, if any is approved by the Bankruptey Court, (i) any and all obligations
of the Debtor in respoct of $60,000 loaned by DHmaco fo the Debtor pursuant to Baokrypiey
Code §364¢c) as “So Ordered” by the Bankrupiey Courl on Pebruary 26, 2014, (i) any and all
obligations of the Debtor in respect of $218,000 loaned by Dimaco to the Deblor pursuant to
Sankruptey Code §364(c) as “Se Ordered” by the Bankruptey Cowrt on February 27, 2014, (iv}
any and all obligations of Diebtor in respect of up to $222,000 loaned by Dimaro to Debtor
pursuant to Bankruptey Code §364{c) on an a8 “8o Ordered” by the Bankruptey Court on March
14, 2014, {v) any and all obligations of the Diebtor in respect of futwe amounts loaned by
Dimaco to the Debior {or Seller on behaif of the Debior) pursuant to Bankruptey Code §364(c)
on an as “So Ordered” basis by the Banksuptey Court after the date hereof, {vi} any outstanding
obligations under the $100,000 sscured pre-petition loan made by Dimaco to Debior in Febraary
26414, and (vil) the value of any and ali distributable amounts (to the extent determinable by the
Trustee in hizs sole discretion after consulation with Dimaco as of or before the Closing) on
account of Dimace’s allowed unseeured claims against Debtor's estate {vollectively, after the
deductions in Section 2.4(1) through (vil), the “Cash Purchase Price”™). Dmaco shall retain sil
rights {o recelve any distributable amounts on account of its allowed unsecured claims against
the Debtor's sstate that are not sadsfied in connection with Section 2.4(vil}, above. All payments
of the Cash Purchase Price under this Section 2.4 shall be made by wire transfer of immediately
available funds to an account that Seller, at least 48 hours prior to the Closing, has subwmitted to
Purchaser in writing,

2.5 Closing. The closing of the transactions contemplated by this Agreement {the
“Closing”} shall take place at the offices of SilvermanAcampora LLP, 100 Jericho Quadrangle,
Suite 300, Jericho, New York 11753, commencing at a time mulually agreed upon by the Parties,
on the date that is not later than fve {(S) Business Days following: (a) the entry of the Final
Order; and (b) satisfaction ar walver of sl conditions to the obligations of the Parties o
consmrnate the fransactions contemplated herein {other than conditions with respect to actions
the respective Partles will take at the Closing itself) or such other date as Purchaser and Seller
may mutually determine (the “Clesing Daig™). The Partics shall use thelr commercially
reasonable effors to consummate the transactions contemplated herein within two (2) Business
Trays after the entry of the Final Order.
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36 Further Assurancss. At any the and from time to fime after the Closing, af the
request of Purchaser and without further consideration: (1) Seller shall (a) use commercially
reasonable best efforts to effectuaie an orderly transition of the Business to Purchaser and {o
minimize any disruption in the Dusiness resulting from the transactions contemplated hereln; (b}
execute and deliver such other instruments of sale, fransfer, conveyance, and assignment; and {¢}

take such actions as Purchaser may request to more effectively transfor, convey, and assign 10
Purchaser, and to confirm Purchaser’s rights to, title In, and ownership of) the Acquired Assels
and to place Purchaser in actual possession and operating control thereof) and () Purchaser shal
provide Seller with access to Books and Records, employees, and suppliers, as same may be
reasonably reguested,

3
g
i

3. REPRESENTATIONS AND WARRANTIES OF SELLER. Secller hereby represents
and warranis 1o Purchaser as follows:

3.3 Authorization of Transaction. Seller has the full power and authority {2) to
execuie and deliver this Agreement and the Transaction Documents, and (b) subject to the
approval of the Bankraptey Court as the case may be, o perform his obligations hereunder and
under the Transaction Documents,

32 Title. Fxcept as set forth in Ssction 3.4, below, which concerns the ownership of
ertain of the Intellectual Property utilized by the Debtor, to the best of Seller’s Knowledge, as of
the Appointment Date, the Debior is the owner of the Acquired Assets, has good, valid, and
marketable title thersto, and subject to the entry of and in accordance with the Final Order, Selier
will have authority to sell, convey, transfer, and assign to Purchaser, all Acquired Assets froe and
clear of all Liens, with such Liens o attach to the procesds of the sale of the Acquired Agsels.

33 Intelectual Property Rights. To the best of Seller's Knowledge, and based upon
discussion with Debtor's management, the Debfor owns all right, title and interest in, or has
license to use {sufficient for the conduct of the Business as presently conducted), all Intellectual
Property Rights used in the condugt of the Business as presently conducted. To the best of
Seller’s Knowledgs, the Intsllsctual Property Righis do not infringe upon any intellectual
property vights of any other person or entity (Including patent, copyright, unfalr compelition,
srademark, Hbel or invasion of privacy). Seller is not aware of any swit, action, or progeeding
against Seller by any third party alleging such infnngement,

3.4  Brokers’ Fees. No broker, finder, or other Person acting under Seller’s authority
iz entitled to any bwoker's comumission or other fee in compection with the transactions
contemplated by this Agreement and the Transaction Documents for which Seller or the Debtor’s
bankruptey estate shall be responsible; provided, however, i Ssller, in his business jadgment and
scle discretion, seeks and obtains Bankruptey Cowrt authorization for the employment of an
ancfioneer or broker to assist in the public sale of the Acquired Assets, any such fees or
connissions shall be pavable by Seiler fn aceordance with such Bankruptey Court authorization,

AB40-074034 1 v
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4. REPRESENTATIONS AND WARRANTIES OF PURCHASER. Purchaser hereby
represents and warrants to Seller as follows:

4.1 Oreanization and Good Standing. Purchaser is a Hmited lability company duly
organized, validly existing, snd in good standing under the laws of the jurisdiction of ifs
organizaion,

4.2 Power and Authorizafion. Purchaser has the requisite power and anthorily fo
execuie and deliver this Agreement and the Tramsaction Documents and o pﬁvfmm s
obligations hersunder and thereunder. The execution and delfvery by Purchaser of this
Agreement and the Transaction Documents, and the consumunation by Purchaser of the
fransactions comtemplated hereby and thereby, have been duly and validly approved and
authorized by all necessary action on the part of Purchaser. This Agreement has been duly and
validly exeouted and ddw ered by Purchaser, and constitntes 8 valid and binding obligation of
Purchaser, assuming the due authorization, execution and delivery by Seller, enforceable against
Poarchaser in sccordance with is terms,  Hach of the Transaction Documents, upon their
gxecution and delivery by Purchaser and assurning the due suthortzation, execution and delivery
by Seller, will constitute a valid and binding obligation of Purchaser, enforceable agamnst
Purchaser in accordance with Its terms,

4.3 Brokers’ Fees. No broker, finder, or s\mer Person admg under Purchaser’s
suthorily ia emtitied to any broker’s conmoission or other fes in comnection with the transactions
contemplated by this Agreement, and the Transaction Documends, for which Seller or the
Debtor's bankrupiey estate shall be responsible,

44 Taxes P‘zrdiaser shall pay afl sales, transfer, docomentary stamp and other
similar taxes, if any, and alf recording, filing and other governmental fees and costs assessable

against Purchaser solely dus to s pur im:se of the Acquired Assets and the assignment of the
Assigned Contracts, Seller and Purchaser will cooperate {o prepare and file with the proper
public officials, as and to the extent available and necessary, alf approprizte sales tax exemption
certificates or similar instruments as may be necessary 10 avold the imposition of sales, ransfer
and simifar taxes in the transfer of the Acguired Assets and the assignment of the Assigned
Contracts pursuant hereto,

15 Noncoutmavergion,  Netther the execution and delivery by Purchaser of this
Agreement or any of the Tramsaction Documents nor the consummation by Puorchaser of the

ransactions conten 3-3';@& hereby or therehy will (&) conflict with or violate any provision of the
organizational documents of Purchaser, (&) require on the part of Purchaser any material notice
to ot filing with, or material permit, authorization, consent or approval of, any Govenunental
Authority, or {¢} viclate any material order, writ, injunction, jodgment, decree or Law applicable

o Purchaser or any of s properiies or asssts

P

3. COVENANTS,

5.1 (General. Seller's ability to comply, or to cause the Deblor to comply, with any of
the covenants contained in this Section 3 shall be subjeet to, among other things, the pravisions
of the Bankruptey Code and Rules, and any order, determination, or ruling of the Bankruptey

oy
ok
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Court. The provisions of this Section § shall be subject to the terms of the Bidding Procedures
{rder and the Sale Ovder, '

S22 Condust of Business. Sub ect fo any orders, rolings or determinations of the
Bankruptey Court and the provisions of the Bankruptey Code and Rules, during the period from
the date of this Agreement uniil the Closing Drade, Seler shall ase his best efforts to continus fo
operate the Debtor and the Business In the ordinary course, and in substantially the same manner
as has been conducted sinee the Filing Date

§3  Closing BEfforts. Fach of the Parties shall use thelr commercially reasonabie best
afforts 10 take all actions and {0 do all things necessary, proper, or advisable to consummate the
transactions contemplated by this Agreement, including using their commercially reasonable best
afforts to cosure that the deliverables to be provided by if at the Closing arve delivered on a timely
basis and in accordance with the provisions of this Agreement, including entering into good faith
negotistions o reach agreement on the terms of the Transaction Docwments to be provided at the
Closing, and to obiain all necessary consends and approvals with respect to such agreements;
provided that the obligations of the Pasties to consumumate the transactions contemplated hereby
are subject to the ssuance by the Bankruptoy Court of the Final Order.

34 Govermmental and Third-Party Notoes and Congents.  Bach Party shall use s
commerciaily reasonable best efforts to oblain, at #is expense, all walvers, permits, consents,
approvals or other awthorizations fromn Governmental Authorities, and to effect all registrations,
filings and notices with or to Governmental Authorities, as may be required for such Party to
consummate the fransactions conterap lated by this Agreement, 10 otherwise comply with sl
applicable Laws in connection with the consummation of the transactions contemplated by this
Agreement and to pernut Purchaser to own the Acquired Asssts following the Closing, Selier
shail use his commercially reasonable best efforis to obtain all waivers, consents or approvals
from third parties, and to give all such notices to thivd parliss, as may be requived for Seller to
consummate the transactions contemplated by this Agreement, to o‘aherwi% comaply with all
applicable Laws in connection with the consummation of the transactions contemplated by thig
Agreement, and fo permit Purchaser to own the As«qmred ﬂ&\xei\ ? Ehg}wmgﬁ the Closing,
including those waivers, consents, appm\:ais and notices Hated in Schedule 84 of the Uisciﬁsuw
Schedules, which shall be prepared by Purchaser prior fo the sniry of the ﬂicjdii’ig Procedures
Crder. It being understood that as for Seller, commercially reasonable best efforts may be
satisfied by providing notice and opportunity 1o be heard to such thicd parties in connsction with
ghiaining an order of the Bankrupioy Court approving the transactions. If a counterparty to an
Assigned Contract indicates ovally or in writing that there i a material breach, default of basis
for 2 breach or defauit under such Assigned Contract, Seller shall cause the Diebior, as soon as it
is reasonably practicable, to inform Purchaser of such breach or uaiauh, and Seiler and Purchaser
shall cooperate to cure such breach or defandt and resolive such basis for a breach or defauit prior
o the Closing to Purchaser’s satisfaction. Neller shall cause the Debtor to reasonably cooperate
with Purchaser in introducing Purchaser o per‘qiw:“iﬂg, Purchaser to have sccess to the
counterparties o the Assigned Contracts, {fer shall cause the Debtor fo keep Purchaser
reasonably ,nmrmvm 33&&113(1&1‘\; Ty prﬂv‘mn? coptes of correspondence and other material
iniﬂnmm}m on a timely basis, as to the status of Seller’s offorts to cure such breach or defauit or
resolve such basis for a breach or default. To the extent that such a breach or defaull is
monetary, Seller’s responsibility to cure such mongtary breach or de;‘au t on behalt of the Debtor

.
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shal! be subject to the provisiops of the Bankruptey Code, any entered Bidding Procedures
Order, as well as other orders, rulings or determinations of the Bankruptey Court,

5.5 Contracts, In addition, during the period from the date of this Agreement until i‘cm
Closing Diate, Seller shall not amend, m@dx&; reject, or lerminate any Assigned Contract withe
the express writien consent of Purchaser, In event Seller, on behall of 15‘3\, Debior, enters into a
new Debtor Contract, Seller shall provide & copy of such Debtor Contract to 5 Purchaser and Seller
shall agree io revise Schedule TUE of the Disclosure Schedules upon Purchaser's wnitten
request to include such Debtor Condract as an Assigned Contract.

¥

56  Agcess and Information. From the date of this Agreement until the st to oocur
of the Closing Date or the termination of this Agreement, {a} Seller shali cause the Deblor o
permit Purchaser and its Representatives (including any lenders) to wake {and Seller maii CALSS
the Debtor to aselst Purchaser and its Representatives {including any lenders) in making) all
nvestigations and inspections of the Debtor, the Acquired Assels, the Business, Bs@kw and
Records, and all other documents and information requested by Purchaser relating to the Debior,
the Acquired Assets, the Business, Books and Records, and the transactions contemplated herein

all of which shall be subject to any confidentially agreement between the Parties,

3% Emplovess. Seller, on behalf of the Debior, and upon the Closing of the sale,
herely sgrees to walve (and o cause the Subsidiary to walve) any condition or resiriction that
the Debtor or the Subsidiary voay have the contractual right to tmpose on (1) Purchaser’s {or any
of s Affillates”) making of 0f€fem of employvment or engagement fo or (i} the hiring and
employroent by Purchaser (or any of Hs Affiliates) of any enployee of the Debtor. From the date
of the this Agreement through the Closing Date, Seller will not, without the prior writien consent
of Purchaser terminate the employment of any Seller smpiawe@ other than for cause. Seller shal
sermivate and as applicable, shall cause Subsidiary o terminate, effective immediately ym}r to
the Closing, the employment or engagement with Seller or Subsidiary of sach \ari,p,s‘}yes:

idantified by Purchaser to the Seller as an emploves Purchaser intends to hive.

58  Notice. Seller shall cause the Debior to promptly notify Purchaser of any
litigation, arbitration, or administrative procseding pending, or to Seller’s Knowledge, threatened
against the Debtor, which challenges the transactions a,omm*nis,ﬁei by this Agreement, and of
any failure of Seller’s ability to comply with or satisfy any covenant, conditions, or agresments
contained i this Agresment,

88 Bankrupiey Covenants,

{a) Upon the full execution of this Agreement, Selier shall pre amptly file with
the Bankruptey Court a notice of the Sale Muotion and the Ssle Mm‘mn secking the entry of]
among other relief] the Bidding Procedures Order.

(b} If this Agreement and the ssle of the Acquired Assets to Purchaser on the
terms and conditions hereof are determined o be the “highest or otherwise best offer” m
accordance with the Bidding Procedures ijri‘ Pu&h** ser and Seller agree to use commercially
reasonable best efforts o cause ﬂsa Rankra Court 1o snter the Final Ovder, which chall

include provisions authorizing and @ps‘srs‘wmg Jr;e transactions conternplated hereby, including:

st
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(i} the sale of the Acquired Assets fo Porchaser free and clear of all Lisns pursuant to the terms
of this Agreement and Bankruptey Code §§363(h) and (f); {4} finding Purchaser to be in good
faith and provi ding for the protection atforded ander Bankruptey Code §363{m); {1f} waiving the
stays set forth in Bankruptey Rules 6004¢h) and 6036(d}; {iv) providing that Purchaser shell not
be subject to any successor Hability and shall have no i;a"siim ar \uf*cr any damages for any
Lieng existing prior to the Closing Date which may be asserted against the Debtor, the Acquired
Assets, the Busingss, or the Debior’s bankrupioy estate, or ﬁi’i\ claims agamst Purchassr as

suceessor to the Acquired Assets; {(v) approving Purchaser’s assumption and assignment of the
Assigned Contracts pursuant Basiki*up sy Code §365 on the basis that cige amounts related to
the Agsigned Contracts shall be satisfled by the Seller on behalf of Debtor’s estate from the
proceeds of the Purchase Price; {vi) providing for the retention of jurisdiction by the Bankruptey
Court {0 resolve any and all disputes that may arise under or relate to this Agreement or the Final
Order, whether betwesn Seller and Purchaser or involving a Person in interest in the Bankruptey
Case; and {vii} containing findings of fact and conclusions of law that include the following: (&)
the transactions under this Agreement were negotisted and entered into in good fath and at
arm’s-length; (B) the marketing and sale process conducted by Seller pursiant o the Bidding
Provedurgs Order are bona fide and adequate; f\& Y Reller gave due and pr roper notice and an
opportunity o be heard io all interested parties wi this Agreement and the iransactions
confemplated herein; (D) Purchaser is not helding tiself out to the public s a continuation of the
Drebtor; {E) the cons id ration to be paid by Purchaser under this Agreoment, or as may be hid at
the public sale coustitutes reasonably equivalent valu {%s: that term is used in Bandouptey Code
§548) and falr consideratior
entering into ﬁk transactions con ’m’npi& ad by ‘u*x Agreement fraududently.  Seller
prompily provide Purchaser with copies of any objections fo the Fipal Order,

4

w for the Acquired Assets; and (F) netther Porchaser nor Seller is
v shall

(<} In the event an appeal is taken or & stay pending appeal s requested {or a
petition for certiorari or motion for rehearing or reargument is filed), with respect to the Bidding
Procedures Order, the Sale Order, the Final Oeder, or any other order of the Bankruptey Court
related to this Agreement, Seller shall take all steps ax may be reasonable and approprigie to
defend against such appeal, petition, or wotion, and Purchaser agrees to cooperate in such
efforts. Fach Party shall use s commercially reasonable best efforts to obtain an expedited
resolution for auch appeal,

(dy  From and after the date of this Agresment, except as way be provided in
the Bidding Procedures Order, provisions of the Bankruptey Code and Rules, or any order, ruling
or determination of the Bankruptey Courl, Seller shall ensure that neither the Debior nor the
Subsidiary shall take any action or fail {0 take any action, which action or fatlure fo act would
reasonably be expected to prevent or impede the consummation of the transactions confemplated
by this Agreement In accordance with the terms of this Agreement, Seller covenants and agrees
that the terms of any plan of reorgandzation or Hauidstion, or proposed order of the Bankruptey
Court that may be filed, proposed, submitied or supported by Seller after entry of the Final Order
or consumimation of the fransactions conternplated hereby, shall not contlict with, supersede,
abrogate, nullify, modify, or restrict the terms of this Agreement, the Bidding Procedures Order
or the Final Order, or the rights of Furchaser hersunder or thereunder,

{e} The Parties shall consult with each other regarding pisadmg}s that any of
them iniends to file with the Bankruptey Cowt in connection with, or which might ma&@m*)iv
G E
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affect the Rankruptey Court’s approval of, as spplicable, the Bidding Proceduwres Order and the

Sale Order. Fach Party shall prompily provide the other Party and its counsel with coples of all
notices, filings, and orders of the Bankrupicy Court that such Party has in ifs possession (or
receives) periaining 1o the Sale Motion, or any other order or pleading that relates to any of the
transactions contemplated | by this Agresment, but only z:e the exient such papers are not publicly
available on the docket of the Bankruptey Court for the Bankruptey Case or otherwise made
available to the other Party and #is counsel.

5.10  Acguisifion Proposal or Alternate Transaction. Seller represents that, other than
this Agreement, Seller 15 not a party to or bound by any coniract with respect to an Acquisition
Froposal or an Alternate Transaction. Other thaw as provided in, and contemplated by, the
Bidding Procedures Order, Seller shall net, dire{:ﬂy or indirecily, solict or participale in
negotiations or discussions regarding any Acguisition Proposal from any Person other than
Purchaser, or execute or enfer into & contract with respect to an Acguisition Proposal or Alternale
Transaction. Subject fo Bankruptey Cowt approval, Seller agrees that in order for any
Acquisiion Proposal to be accepted by Seller and submdtted for approval by the Bankruptey
Cowrt, such Acquisition Proposal must be a Qualified Bid,

S.11  Hreakup Fee and Expense Remmbursement.  In the event that the Banlrupley
Sourt enters & Final Order approving an Aiiﬁmaw Transaction, then Purchaser shall be entitled to
and Seller shall pay to Purchaser at the consummation of an Alternate Transaction {or in the case
of a plan of reorganization or liquidation that is an Allernate Transaction, upon confinmation of
such plan of reorganization or Umadation), two (2.09%) percent of the Purchase Price {(the
“Breakup Fee™). The Breakup Fee provided for by this Seetion 511 is imtended to cover
opportunity cosis incurred by Purchaser in pursning and negotiating this Agi‘sm‘mm and ih
travsactions conternplated hereby, and is considersd by the Partles to be reasonable for sudd
purposes.  The Breakup Pee shall be paid from the first sale proceeds of an Aly =ma§e
Transaction, The claims of Purchaser to the Breskep Fee shell constitute an admindstrative
expense sgainst the Debtor’s bankruptey estate under the applicable provisions of the
Yankruptey Code. In addition to any Breskup Fee that may be payable pursumt to this Section
5,11, upon any evert in which the Breakup Fee s pavable under the terns of this Agreement,
eller shall relmburse up to $175,000 of the sctual and documented out-ofpocket fess and
expenses incurred by Purchaser and s Affiliates in the cowse of negotiaiing, drafiing and
spproving this Agreement, the Disclosure Schedules and the Transaction Docunents prior to the
date this Apreement is terminated, whether inourred on or after the Petition Date (the “Expense
Retmbursement™, The claims of Purchaser to the Expense Relmbursement shall constitute an
adminisirative expense against Seller’s bankruptey estate under the applicable provisions of the
Bankruptey Code.

m

8. CONDITIONS TO CLOSING OF EACH PARTY. The respective obligations of each
darty o consunwnate the bansactions contemplated by this Agreement and the Transaction
Documents o be consummated at the Closing ave subject o the satisfaction of the condition that
the sale of the Acquired Assets by Seller to Purchaser and the sssumption and assignment of the
Assigned Contracts as contemplated by this Agrsement and the Transaction Documents, shali
have been approved by the Bankruptey Court pursuant to the Final Ovrder in form and substance
satisfactory to each Party, which as of the Closing Date shall be in full force and effect and shall
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not have been violated, vacated, withdrawn, overnuled, resolved or stayed, modified, vacated,
reversed, amended, or revoked.

7. CONBMTIONS TO CLOSING OF SELLER. The obligation of Seller to consummats
the transactions contemplated by this Agresment and the Transaction Documents to be
consummated at the Closing is subject to the satisfretion or watver {but only a walver In g
writing signed on bohalf of Purchaser), fo the exient pormitted by Law, of the following
additional conditions: '

7.1 R@mm maiims and ‘s& ALTEN ies. Fzmh m“ ‘ih@ E"ﬁp’{fﬂ&i} mm* “nd warrantios m‘

respoets {or fx ai; r@sgtsmzsg m me e.,mmi a_ay 5 ua,-h rc:lzm:wnmimn uﬁii wmamy is &iﬁ:&d}f t{‘t.iu;.iﬁ@k
by materiality) on and as of the date hereof and on and as of the Closing Date with the same
effect as though such representations and warranties had been made on and as of the Closing
Dhate, except that o the extent such representations and warranties address matters only as of a
parbicular date, such represemtations and warranties shall, to such exient, be true and correct on
and as of such particular date gs if made on and as of such particular date.

7.2 Compliance with Law, There shall be no ovder by any Governmental Authority
ar any applicable Law or other fact or circumstance, which would prohibit or render illegal fchs:z
fransactions contemplated by thig Agreement.

73 Absence of Litigation. Except for the Bankrupicy Case, the Sale Motion, the
disclosed ltigation m ih«; Debtor’s Statement of Financial Affairs [Docket Noo 35, and any
ghisctions by the U8, Patent and Trademark Office to any pending patent applications, o
Seller’s Knowladge no E cgal Proceeding shall be pending or threatened, by or against Purchaser,
wherein an unfavorable udgment, order, decree, stipulation or injusction wounld (1) prevent
cotsummation of the fransactions contemplated by this Agreersent, (30 cause the transaclions
contemplated by this Agreoment o be rescinded following consururation, or (1t} alter the tenms
of any of the transactions provided for in this Agreement.

.i:

& ables, Purchaser shall execule and deliver to Seller this Agresment and
any and sll Transaction Documenis, including an mstrument of agsggmncm and assumption, upon
regsonable and cusiomary terms rmgtually agreed upon by Purchaser and Seller, with respect to
all Assigned Confracts and Assumed Liabilities being assumed at the Closing.

S

7.5 No Defaull. In the event that a DIP Financing Facility is entered jnto after the

date of this Agreement, there shall exist no default or event of defanlt by Dimaco under the DIP
Financing Facility that would adversely affect the transactions conteriplated by this Agreement.

7.8 Purchase Prige. Purchaser shall satisty the Cash Purchase Price.

7.7 Final Order. The Bankruptey Court shall have entered the Final Order,
8. CONDITIONS TO CLOSING OF PURCHASER., The obligation of Purchaser to
consumunate the transactions contemplated by this Agreement and the Transaction Documents to
be consumnmated at the Closing is subject to the satisfaction or waiver {but such walver only ina

i
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writing signed on behalf of Purchaser), to the exient permitted by Law, by Purchaser of the
following additional conditions:

8.1 ables. Seller shall have delivered to Purchaser the following, each to be in
form and subsiance satisfactory to Furchaser and s coumnsel in their sole dise miien:
{a} An execuied copy of this Agreement by Sellen;

oy

{b) A customary Bill of sale for all of the Acquired Assets which are fangible
personal property, duly exeeuted by Seller;

{0} A customary assignment excouied by Seller of all of the Acquired Assets

1

which are intangible per mual property;

{d) Customary assigaments, as prepared by | “‘rghaser and exscuted by Seller,
of all Inteilectual Property Rights and customary separate assignments of all registered
tradernarks, serviee marks, patenis, and copyrights, and ad applications therefore;

{£) Seller, on behalf of the Debtor and the Subsidiary, shall exccote and
deliver to Purchaser an irrevocable release, prepared by Purchaser, in form and sobstance
zmsfam:my to Sellgr, pursuant m which Seller, on behalf of the Diebior and the Subsidiary
relesses  from  their respective employment, confidentiality, non-compete, non-
mhmammn and similar obligations { bm nod any payment or repayment obligations which
mstitute Acquired Assets) of each of the Debtor’s directors, managers, or employses
rs’ﬁd by Purchaser {collectively, the “Released Emmsvw ™). Notwithstanding anything
set forth herein to the contrary, the refeases described in t‘sm Section 8.1{g) shall not
include releases of covenants not {0 discless confidential information of the Debtor or
any of its clients or vendors, to any Person other than Purchaser or any Affiliate of
Purchaser; and Bl G b and Mastellon shall each deliver {o Reller a walver of any and alf
past due pre-pefilion salary remunerstion due Blanch and Mastellon, respectively,
through February 1, 2014,

{H Evidence of payment, reserve for payment or other satistaction of ali cure

amounts at Closing in respect of each Assigned Contract; and
£ >

(g} Such other deeds, bills of sale, agsﬁgﬂm@ni’s certificates  of
documents, snd other instromenis of transfer and conveysnee a8 may reasonably ba

requested by Purchaser {(documents o be (if‘infsfe 1 pursuant {o ?‘se ctions 8.1¢a} through (£}
and Section 7.4 collectively, the T

Transaction Docurnanis™

8.2 Apnrovals and Consents. A Final Ovrder shall have been entered by the
Bankrupiey Court in {orm and substance reasonably acceplable to Purchaser a 1*%301‘1:5.:% the
Parties to perform and consummate the transactions contemplated herein.

8.3 Representations and Warranties.  Hach of the *‘epr“‘“m‘aiiom and warranties of
Seller set forth in Section 3 of this Agresment shall be true and corvect in all material respects {or
in all rospects, to the exient any such representation and wa ranty is already qualified by
materiality) on and as of the date bereof and on and as of the Closing Date with the same effect

£9
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as though such rbpmsmna‘iwns and warranties had been mads on and as of the Closing Date,
except that to the extent snch representations and warranties address matters only as of a
paﬂ;icuiaf date, such representations and warranties shall, to such extent, be troe and correct on
and as of such particulsr date as if made on and a8 of such particular date.

84 C 1o, Seller shall have performed and complied in all material respeets with
all of its agreements and covenants vequired o be performed or complied with under this

N3

Agreement on or prioy to the Closing Date.

ility is entered into afler the

b

85  No Defmult, In the event that a DIP Financing Fac
date of this Agreement, there shall exist no default or event of deia it b\f Debtor or Seller under
the DIF Financing Faciiity that would adversely affect the transactions contemplated by this
Agreernent.

&6  Compliance with Law. The transactions conteraplated by i}-M Agreement and the
Transaction Documents, shall not violate any requivernent of applicable Law and shall not be
enjoined temporarily, preliminarily, or permanently by any Governmental Authority.

8.7 HRidding Procedures Order. The Bankrupicy Court shall have entered the Bidding
Procedures Order which, infer alia, approves i‘m A wnt and conditions for pavrﬁmi’ of the
Breakup Fee and Expense Relmbursement, and which i fn form and substance satisfactory to
Purchaser.

8.8 Absence of Material Adverse Effect, Since the Petition Date, there shall have
peourved no Material Adverse Effect.

£.9  FPmplovment Apreements,  Fach of Richard Blanch (“Blanch™ and Gerard

5

Mastellon (“Magtellon™) shail have executed and delivered an emoployment agreement in form
and substance satisfactory to Purchasen; provided, that Purchaser agrees that execution and
delivery of an employent agreement for Q&Ch of Blanch and Mastellon, respectively, on the
terms sef forth in the respective Emploviment Agreement Term Sheet will satisfy this condition

s
<

810 Phosphagenics Lid License Agréement. Purchaser shall have negotiated, prior to
the Olosing, a License Agresment with Phosphogenics Lid, wh&ch 13 subﬁsmmi» simifar t© the
5 &

g

Phosphogenies License Agreement. To the extent Purchaser falls to negotiate such a Heonse

agroerment with Phosphogenios Lid., the Phosphagenics License Agreement shall have been
gesumed by Selier, and assigned to Pdrchamr at the Closing; provided, that Seller shall deliver
svidence that all cure ameounts payable under such Phosphagendes License Agreement through
the Closing Dute (including in respect of all royalties sarned on applicable sales through the

{
Closing Date} ha ve heen paid, reserved for or satisfied at Closing,

€11 Bankuptey Cass. Since the date of this Agreerent, there shall not have been any
dismissal of the Bankruptey Case or conversion of the Bandouptey Case to a case under Chapter
7 of the Banknuptey Code,

8,12  Absence of Litlgation. Except for the Bankrupiey Case, the Sale Motion, the
= k

disclosed hﬁgd&iﬁ‘i‘ in Diebior's Statement of Financigl Affairs [Decket Ne. 33], and any

objections by the U8, Patent and Trademark Office to any pending patent & nolications, no
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litigation or proceeding shall be pmdmp or threatened wherein an unfavorable Judgment, order,
degres, S‘fi“}‘\ﬂﬁﬁ*‘“’i or injunction would () prevent constmmmation of the immactim“
condemplated by this Agreement, (i) cause the fransactions contemplated by thie Agreement {o
he reseinded following consummation or (1) atfect adversely in any material mspﬁcﬁ the right of
Purchaser 1o owr, operate or control any of the Awmzed Agsets, and no such Law, hudgment,
order, deeree, stipulation or injonction shall be in effect, Except for the Bankruptey Case and the
{itigation on the Debtor’s Staternent of Financial A\iiﬁlh [Docket Ne, 351, and any objections by
the U8, Patent and Trademark (ffice fo any pending patent applications, no litigation or
procesding shall be pending which could reascpably be expecied o have a Material Adverse
Effect,

g TERMENATEQN OF AGREEMENT,

8.1 The Parties may ferminate this Agreement prior to the Closing (whether bafore or
after the eniry of the Bidding Procedures Order andfor the Sals Order), as provided below:

{a) the Parties may terminate this Agreement by mutual writfen consent;

{t) Purchaser may terminate this Agreemert by giving written notice to Seller
if the condition set forth in Nection 7.1 is satisfied but Selier ix in material breach of any
representation, warranty, or covenant contained in this Agreement that would cause any
congdition set forth in Section 8 not 1o be satisfed; provided, however, that inthe case of g
material breach of a mm‘csu tation, warranty, or covenant contained herein by Seller,
Seller shall have ten {10) Business Days after receipt of notice from Purchaser of such

breach in which fo cure such breach;

{©} Seller may terminale this Agreement by glving written notics to Purchaser
if the conditions set forth in Sections 8.4 and 8.5 are satisfied byt Purchaser ig in material
breach of any representation, warranty, or covenant contained in this Agreement that
would cause any condition set forth in Section T not to be satisfied; provided, however
that in the case of a material breach of a representation, warranty or covenait contained
herein by Purchaser, Purchaser shall have ten (10) Business Days after receipt of notics
from Seller of such breach In which o oure such breach;

(d}  Either Party may termoinate this Agreement by giving written notice o
other Party if the Closing shall not have occourred on or before 3:00 pm {IZME on the
fifteenth day after the entry of the Final Order, but only to the sxtent that such failure 1o

close was not caused by an action or omission of the terminating Party;

{2} Fither Party may terminate this Agresment by giving writlen notice o the
other if the Bankruptey Court has not exdered the Bidding Procedures Order on or betore
April 15, 2014, or if the Bidding Procedures Order has been entered but it bas been
stayed, withdrawn, or rescinded as of such date;

{H) Fither Party may tenminate this Agreement by giving wrilten notics fo the
other if the Bankruptey Court has not entered the Final Order on or before May 15, 2014,
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{2} Bither Party may terminate this Agreement by giving writlen notice to the
other if the Bankruptcy Court enters and order cither (I} dismissing the Bankruptey Case,
or (1} converting the Bankrupiey Case to a ligunidation procesding y under € hapter 7 of the
Rankrupioy Code;
k) Either Party may torminate this Agreeﬁmn" in the ovent that any Law or
srder becomes effactive restraining, enjoining, or otherwise prohibiting or making ilegal
the consummation of the transactions contemplated by this Agreement;

(1} Selier may termainate this Agmemmt al any {me Lﬁcv the Bankrupt
Court approves an Alternate Travsaction, or Purchaser may terminate this %grmmm-
upon the closing of an Alternate Transactiong

(i Purchaser may fenminate this Agreement in the event the Bankrupicy
Csm‘* grants relief from the automatic stay to any Persom o permit foreclosure or the
xercise of other remedies on any material assets of the Debtor, other than any such relief

i rom automatic stay granted to the lender under the DIP Flnancing Facility;

(k) Purchaser may torminate this Agresment in event that th’* S“H“r maodifies,
:i"‘“ ers of amends this Agreement without the consent of Purchaser, or in event that Selier
conssnts to any such modification, slieration or amendmeny;

H In the event that & DIP Financing Facility is entersd into, (i) etther Party
may lerminate this Agreement if the non-terminating party hes i}flsﬁ,@fi&u}l breached of
defaulied under the terms of the DIP Financing Facility, and such material breach or
default has not been oured within five (5) Business Days of written notice from the
terminating Party, andfor (11} Selier may *i“smmw:e this Agreement if Dimaco fails to fund
any reguired payment ander such DIP Finsmelng Factlity within five {8} calendar days of
such amounts becoming due and payable; or

{m}  Purchaser may terminate this Agresment at any time after a Material
Adverse Effect has ocowred, and such Msﬁﬁnai Adverse Effect has not, or cannot be
cured within a reasonable period of tme, but in no event move than thivly {30} calendar
days from the date that the Purchaser notices the Seller that such Material Adverse Effect
has taken place,

92  BEffectof Termination. If this Agreement s terminated pursuant to {a) any fault of

i

Seller, or {b) the consumumation of an Aliernate “Emmasu:;m &;fi Gbﬁig,ﬁ.&sn of the Parties
hereunder shall terminate without any Hability on the part of Purchaser or Seller, except for
Selter’s obligation, if any, to Purchaser to pay the Breakup E*s;%@ and hxpense Rebimbursement
purssant to Section 511, such payment shall be made upon the closing of an Allernate
Transaction; provided, however, that this Section 8.2, and Section 311 and Section 13 hereof]
shall survive any such fermination, Notwithstanding any other provision of this Agreement, if
this Agreement 15 ferminated pursuant to any fult of the Purchaser, it shail forfelt is right to the
Breskup Fes, the Hxpense Reimbursement and, al Seller’s sole discretinn, the forfeilure of
Purchaser’s Deposit.
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10, INTELLECTUAL PROPERTY DHISCLOSURE.

10,1 Intellectual Propenty.  Certain of the Intellectual Property Rights Hsled on
Schedule 21 of the Disclosure Schedules are not currently regisiered in the Deblor’s name,
bui‘ in moat if not all cases the Debtor's registered d/b/a Le Metler de Beaute {the “REA ™.

Purchaser recogrizes that it s aware of such issues, Seller will retain counsel fo take actions lo
m@iw:ah to the extent possible, the reglstration issues and to register such Inlellectual Property
me& in Diebtor’s name pmz to Closing. At the Closing, Seller shall assign any rights, titles, or

e}

interssts of Debtor, if any, in such Intellectual Property Rights to Purchaser.

11, PFOST-CLOSING COVENANTS,

111 Non-Disclosure, From and after the Closing, Seller shall not disclose or make use

of {except to purene its rights under this Agreement, the excluded Avoidance Actions, or in the
administration of the Debtor’s estate) any knowledge, information or documents of a confidential
nature or not generally known to the public which are included in the Acquired Assets {including
any such fnformation which constitutes financial information, technival information or data
relating o products, services and names of cusiomers) (all such knowledge, information ot
docaments, “Confidentiad Informatinn™), except to the extent thet such Confidential Information
is or shall have beeome puble knowledge other than through ingroper disclosure by Seller,

112 Compelled Discloswre. Notwithstanding anything set forth o the confrary in this
_____ Section 11, Seller may disclose a portion of the Confidential Lu‘wwmum if the information ig
:*t:qmied by applicable law o be disclosed in response to g valid order of a cowrt of competent
jurisdietion or Qovernment Authority; provided, that Seller must provide Furchaser prompt
written notice and obtain or allow for a reasonable effort by Purchaser to seek an &ppmpﬂa{c
protective order ot other @pnmpn&m remedy or, in Purchaser’s sole discretion, walve compliance
with the applicable terms of Seetion 11,1 {and if Purchaser seeks sne hoan order, Seller will
provide such cooperation as th@@ er shall reasonably reguested), In the event thet no such
protective order or other remedy is obtained or Purchaser does nol walve compliance with the
applicable ferms of Seetion 11,1 and Seller is nonctheless ievaiiy compelled to disclose such

Confidential Information, Seler will firnish ondy that portion of the Confidential Information

which Seller is advised by counsel iy legally required and will give Purchaser wiitien notive of

the Confidential Information (o be disclosed as far in advance as practicable and exerciss all
reasoneble offorts to obtaln reliable assurance that confidential treatment will be accorded the
Confidential Information.

113 Taxes. All transfer taxes, desd excise stamps and similar charges refated to the
sale of the Acquired Asests conternplated by this Agreement shall be paid by Purchaser al the
Cloging, Purchaser and Seller shall cooperate in providing each other with any appropriate
resale exemption and other similar documentation, Purchaser shall prepare an allocation of the
Purchase Price {and all other allocable costs) among the Acguired Assets in accordanes with
fnternal Revenue Code 81060 and the Treaswry Regulations thereunder (and any similar
provision of state, local or foreign Law, as appropriate). Purchaser shall uee reasonable efforts to
deliver such allocation to Seller no later than ninety-five {95) days afier the Closing Date for
Qeller’s review and comment, after which Purchaser shall finalize the allocation, whick shall be
binding on the Partles. Purchaser and Seller (and thelr respective Affiliates and Subsidiaries)

]
Led
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{a} Seller shall retain all of the Debior’s Books and Records, in whatever form
or nature that they exiat, On or about the Closing, but in no event more than twenty {20}
Business Days after the Closing, Purchaser shall duplicate all of the Debtor’s Bools and
Records and that it believes i relates to the Acguired Assets, the Assigned Contracts and
Assumed Liabilities,

$s); Between the Closing Date and the closing of the Bankruptey Case,
Purchaser and its authorized agents shall have reasonable access (o the written books and
records of the Debtor in the possession of Seller to the extent thatt (1) such books, records
and information relate to any period ‘gt:i@“ to the Closing Dule; and (1f) such access may
reasonably be required by Purchaser in connection with the Acquired Assets, Assigned
Corgracts and Assumed Liabilities. Such access shall be atforded by Seller upon yeceipt
of regsonable advance notice and during normal business hours, I Seller shall desire to
abandon or dispose of any such books and records upon or ;ﬂrmr to i dissolntion, Seller
sall: (A) give Purchaser at Jeast fiftesn (15) calendar daye prior written notice of such
disposition; and (B) give Purchaser a reasonable opporfunity, at Fm’chasw s sole expense,
{0 segregate and remove such books and records as Purchaser may select and/or to copy
such books and records as Purchaser may sefect

{c} Notwithatanding anytbing to the conirary set forth in this Section 11,6, no
aceoss to, or examination of, any information or other investigation shall Ibe permitted to
the exient that it would requive disclosure of information subject to aw)msﬁyveii@m or

other privilege; provided, that the party asserting such privilege advises the other party of

the specific assertion of such privilege.

12, NOTICES, Al notices required or permitted to be given by any Party shall be in writing
and shall be deemed to have besn properly given if sent by rogistered or certified mail, or by
recognized overnight courier servies (the “Couder Servige™), postage prepaid, to the P arties at
the addresses set forth below or to such other addresy as any Parly may from time to me give
notice pursuant to this Seetign 12. All notices shall be deemed received when delivered bt in no
gvent later than five (5) Business Days af er they are deposited with either the United States
Postal Service or the Courter Service, whichever shall first oocur, Notice shall be given at the
following addresses:

To Parchassy

Dimaco, LLO

ofe Zukerman Gore Biamms & Crossman, LLF
Eleven Times Square, 15% Floor

New York, Mew York 16036

Attention: Joseph E. Maloney

o
L
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With a copy o

Humi & West, LLP

285 Grand Avenue, Bldg. One
Englewood, NJ 67631
Aftention: Andrew Hurm

To Selier:

¥ennoth P, Silverman, Bsq., as Chapter T Operating Trostes
g/o SilvermanAcampors LLE

100 Jericho Cuadrangle, Saite 300

Jericho, New York 11733

Attention: Gerard R. Luckman, Hsq.

Any Party may changs the address to which notices, requests, dernands, claims, and other
comrmmications hereunder sre to be deliversd by giving the other Party or Parties notice in the
manner herein set forth,

13, MISCELLANEOUS

131 AR CWHERE IR TRANSAUTION. EXCEPT AS FROVIDED FOR
HEREIN, PURC HASER HERERY ACKNOW Ltijb‘*& AND AGREES THAT SELLER
MAKES NO REFRE &U\i ATIONS OR WARRANTIER WHATROEVER, EXPRESS OK
IMPLIED, WITH RESPECT TO ANY MATTER RELATING TO THE ACQUIRED ASSETS,
INCLUDING INCOME TO BE DERIVED OR EXPENSES TO BE INCURRED IN
CONNECTION WITH THE ACQUIRED ASSETS, THE FHYSICAL CONDITION OF ANY
PERSONAL PROPERTY COMPRISING A PART OF THE ACQUIRED ASSETS, THE
VALUE OF THE ACQUIRED ASSETS (OR ANY PORTION THEREQE) Tt i
TRANSFERABILITY OF THE ACQUIRED ASSETS, THE TERMS, AMOUNT, VALINTY,
OR BNFORCEABILITY OF ANY ASSUMED LIABILITIES, THE TYTLE OF THE
ACQUIRED ASSETS (OR ANY PORTION THEREQF), THE MERCHANTABILITY OR
FITNESS OF THE ACQUIRED ASSETS FOR ANY PARTICULAR PURPORE, OR ANY
OTHER MATTER OR THING RELATING TO THE ACQUIRED ASSETS OR ANY
PORTION THEREOF, WITHOUT IN ANY WAY LIMITING THE FOREGOING, SELLER
HEREBRY DISCLAIME  ANY  WARRANTY, BEXPRESS OR IMPLIED, OF
MERC HA\U&%ELETY R FEN&LBS FOR ANY PARTICULAR PURPOSE AS TO A}”ﬁ
PORTION OF THE ACQUIRED ASSETS. PURCHASER FURTHER ACKNOWLEDGES
THAT, PRIOR TO THE CLOSING DATE, THE PURCHASER, WILL HAVE CONIXU CTED
AN INDEPENDENT INSFECTION AND INVEST R? ”&Ni}l\ {OF THE PHYSICAL
CONDITION OF THE PROPERTY CONSTITUTING THE ACQUIRED ASSETE AND ALL
SUCH OTHER MATTERS RELATING TG OR AFFECT iNU THE ACQUIRED ASBETS AS
PURCHASER DEEMS NECESSARY OR APPROPRIATE AND THAT IN FROCEEDING
WITH ITS ACQUISITION OF THE ACQUIRED ASSETS AND THE EXECUTION OF THIS
AGREEMENT, PURCHASER I8 DOING B0 BASED SCQLELY UPON  SUCH
INDEPENDENT INSPECTIONS AND INVESTIGATIONS. ACCORDINGLY, UPON

B2
P
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final decree closing the Banlouptey Case, and shall not be brought, in cach case, in any other
State or Federal court in the Untled States of America or any court in any other coundry, (b}
agrees to submit to the exclusive furlsdiction of the Bankruptey Court or the New York Courts,
as applicable, pursuant to the preceding olauses {a)(i) and (it} for purposes of all claims, actions,
or proceedings arising out of, or in connection with this Ag“@mmnt or any Transaction
Diocument or the transactions contemplated by this Agreoment, {v) walves and agrees not YO
assert any objection that ¥ may now or hereafter have o the laying of the venue of any su
claim, sction or pmumdmo brought in such a court or any olaim that any such claim, action or
proceeding brought in such a court has been brought in an Inconveniznt {orum, (d) agrees that
maﬁm > of proca ss or other papers in connection with any such claim, action or proceeding in the
) 12 hereto shall be valid and sufficient service thereod, and {g) agross
thai a il:;ai wmgmﬁm in any such claim, action or procesding shall be conclugive and may be
euforced in other jurisdictions by sult on the judgment or in any other manner provided ’i}
applicable Law,

13,9 WAIVER OF JURY TRIAL. EACH PARTY HERETO ACKNOWLEDGES
AND AGRPE’% THAT ANY CONTROVERSY WHICH MAY ARISE UNDER THIS
AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND
’EHER&ZE‘-OR&: IT HEREHRY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY
RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT
AND ANY OF THE OTHER TRANSACTION DOCUMENTS OR THE TRANSR f’%(ﬁ"i‘EONS
CONTEMPLATED HEREIN OR THEREIN, BACH PARTY HERETO CERTIFIES AND
ACKNOWLEDGER THAT (1) NO REPRESENTATIVE, AGENT, OR AT E(‘R}\ EY i}% ANY
THER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SHEK TO ENFORCE
SUCH WAIVER, (Il 1T UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS
OF SUCH WAIVER, (IIH IT MAKES SUCH WAIVER VOLUNTARILY, AND (IV} IT HAS
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS,
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.

OF
¥

1310 Survival of Representations. 1\301 of the re p‘ ceentations and warranties made by
the Parties hereln or the docuwments or certificates contemplated hereby shall survive the Closing,

1311 Assignment Binding Upon Successors_and Assigps. Neither Party may assign
any of its righis or obligations heveunder without the prior written consent of the other Party
provided, howsver, that Purchaser may assign its rights to aequire the Acquired Assets in whole
or in part to an Affiliate, provided such assigrinent shall not relieve Pure i’m + of s obligations
hereunder, This Agrsement shall be binding upon and inure to the benefit of the Parties and theiy
respective successors and permitied assigns,

13,12 No Third Party Beneficiaries. No provisions of this Agreement are intended, nor
will be interpreted, to provide or create any third party beneficiary rights or any other rights of
any kind in any client, customer, affiliate, mernber, sharcholder, partner, employee of any Parly
or amy other Person unless specifically provided otherwise herein, and, except as so provided, all
provisions hersin will be selely between the Parties.

3
sa k
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13,13 Headings. The section headings coniained in this Agreement ave inserted fo
converdence only and shall not affect in any way the meaning or interpretation of this
Agreement,

=

(5} The language vsed in this Agreement shall be deemed to be the language
chosen by the Parties fo express their motual infent, and no rule of strict construction shall be
applied against any Party.

s

(v Any reference to any federal, state, local, or foreign statute or Law shall be
deemed also o refer o all rules and regulations promulgated thercunder, unless the eontext
requires otherwise.

(o} Any reference to “include,” “includes,” or nmiudir;g” shall be interpreted
10 be followed by the phm e Uwithout Hmitation” or “but not lntfed o7,

(Y  Any reference to § shall be to U.S. dollars,

{e) Any reference to any section shall be desmed to refer to a section of this
Agreement, unless the context clearly indicates otherwise,

13,15 Severability. I any provision of this Agrecment, or the application thereof] is for
any reason held o any extent to be invalid of un enforceable, the remainder of this Agreement
and application of such provision will be lnterpreted so as reasonably to effect the intent of the
Parties. The Parties further agree to replace such unenforceable provision of this Agreement
with a valid and enforceable provision that will achieve, to the extent possible, the economis,
susiness, and other purposes of the void or unenforceable provision

P

3.16 Counterpagts. This Agreement may be executed in wmﬁemaﬁs, each of which
shall he ueﬁsmed an original, but all of which together shall be desmed o be one and the same
agreement. A signed copy of this Agreement delvered by facsimile, e-toail or other means of
slectronic transmission shall be deemed to have the same legal effect ss delivery of an original
signed copy of this Agreement.

{Signoture page io followf
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AGREEMENT

i, DEFINITIONS AND USAGE OF CERTAIN TERMS. For pwposss of this
Agroement, the following terms have the meanings specified or referved fo in this Section 1

“Agcounts Regeivable” mean (i) all tr&d@ and other accounts receivable and other righis
o pavroent of any kind that are or may hecome payable to the Debtor for services rendered ov
products delivered and the fidl be 1 efit of aii security for such accounts or righis to payment, and
(i1} any claim, remedy or other ripght related 0 any of the foregoing.

“Acquired Assets” has the meaning set forth in Section 2.1, below,

“dcomidred Avoidance Action” means any Avoidance Action on accownt of or with
respect o payments or transfers of property made by the Deblor fo any former and ewvent
managers, employees, and independent contractors of the Debtor and the \ubssdim prior to the
filing of the Bankruptey Case whe are Heted on Schedule 1.1 hereto if such person is employed
or engaged by Purchaser or any of iy Affiliates or assigness.

“Acquired Receivables” mean (§) all Accounts Recelvable that have not been sold o
Pundamental Funding LLC prior to the Closing, (i) all Accounts Recelvable which have been
repurchased from Fundamental Funding, LLC, (1) all notes and loans receivable including any
rights to receive credit card proceeds and rights of Seller with respect to any collection
procedures, togather with {a) any securily held by the Debtor for the payment thereot| ax such
exist as of the Closing or may arise thereafier, (b any monies, checks or fnstruments recefved by
or on behalf of the Debtor before or after the Closing in respect theveof] and (¢} all records
supporing the provision of products or servicss to which the receivable relates.

“Acguisition Proposal” means a propwa‘ {other than by Purchaser) relating o (i} any
merger, consoiidation, resiructiring, reorganization, plan of refjrwmmatmn in the Bmkmpmy
Case, ioint venture, refinancing, funding of a plan of resrganization In the Bankrupley Case,
business combination, aale or other disposition of all or any part of the Debtor, the Business or
the Acouired Assefs, except with respect to the BExcluded Assets, pursuant o one or more
transactions, (i) the sale of any of the cutstanding shares of capital stock or equity interests of
the Debtor Gnoluding by way of a debt for equily swap, tender offer, foreclosure or plan of
reorganization or Houidation) or (i) any similar transaction or business combination involving
one oF move Persons (other than Purchaser) and Seller with respect to the Debtor, the Business,
or the Acquired Assets, except with respect to the Excloded Assets,

indirectly, through one or mors 1&1&@1‘8\@&1&1&*@%5 m‘ﬁ'}ii(\i‘i is controlled by, or is ander common
comiro! with, such Person. The term “control” means the possession, directly or indirectly, of the
power fo direct or cause the direction of the management and policies of a Person, whether
through the ownership of veting securities, by contract or otherwise, and the terms “controfled”
and “controlling” have meanings correlative thersto,  For the avoidancs of douby, “Affillate” of
a corporation, Hmited Hability company or other entity shall include (i} each officer, divector and
manager of such corporation, Hmited Hability company or other entity, (1) each holder of 10% or

]
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more of the outstanding voling securities of such corporation, Hmited Hability company or other
entity and (1) cach subsidiary of such corporation, Hmited Hability company or other entity,

“Agreement” has the meaning set forth in the Preamble, above,

“Alternate  Transaction” wmeans. (i) any merger, consolidation, restrocturing,
reorganization, plan of reorganization in the Bankruptey Case, joint verture, refinancing, funding
of a plan of reorganization in the Banivuptey Case, business combination, sale, or other
disposition of all or any part of the Debtor, the Business, the Acguired Assels, oxcept with
respect {0 the Excluded Assots, other than the Submdtfm pursuant to one or more iransactions,
(it} the sale of any of the outstanding shaves of capital stock or equity nleresty of the Deblor
{including by way of a debt for equity swap, tender offor, foreclosure or plan of reovganization or
Hguidation) or (1) any similar transaction or business combination involving, in the case of gach
of clause (1), (i), and {iii“} one or more Persons {other than Purchaser) and Seller with respset fo
the Debtor, the .ﬁus,a,egsﬁ or the Acguired Asactnﬁ except with respect to the Exchuded Asgsots.

“Appointment Date” has the meaning set forth in Reeital 1, above.

“Assigned Coniracts™ mean all Diebtor Contracts that are (1) Hsted on Schedule 2.4{d of
Dissiﬁs SJEGG&L&S as the date hereof and (i) lsted on Schedude 2. 1{d} of the Disclosure
Schedules after the date hereof with Purchaser’s prior written consent.

“Assumed Liabilides” mean only those obligations of the Deblor woder any Assigned
Contract that acorue and are required to be performed from and after the Closing Date (sxcspt for
any obligations and Habilittes {0 the extent based on the actions of the Debtor), excluding cure
amaounts for the period prior to the Closing Date related to the Assigned Contracts, which shall
be satisfied by Seller on behalf of the Debtor’s estate.

“Avoidance Actiong” mean all Causes of Action of the Debior {or Seller as reprosentative
of the Debtor’s estate) under Bankruptoy Code §5544 through snd ncluding 553, or other foderal

or state law,

‘Bankruptey Case” has the meaning set forth in Recital § sbove.

“Hankruptey Code™ has the meaning set forth in Recital 1, above,

bd

“Bankruptey Cowrt” has the meaning set forth in Recital I, above,

“Bankruptey. Rules” means the Federal Rules of Bankraptoy Procedure, as amended, or
any successor rles,

“Bidding Procedures” mean the procedures {or the mbn ssion of competing hids for the

acquisition of the Acquired Assets as approved by the Bankruptey Court in the Bidding
Frocedures Order.

“Bidding Procedures Order” means the order entered by the Bankruptey Court approving
thosa portions of the Sale Motion that concern the notice of the public sale and bid procedures

A843-5740-3417 v 14
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“Totellectnal Proverty Righis” mean all worldwide intellectual property rights belonging
to the Debtor, including, without limitation, the Debtor’s trade name, Le Métier de Beautd, all
derivations thereof otherwise used by Deblor, and all loges and other corresponding fntellectual
property relating therets; all USRS, and foreign patents, patent applicatiouns, patent rights,
tradernarks (repistered andfor at common law), trademark applications, trade names, service
marks, service mark applications, URLs, copy rgm;"f‘ copyright reglstrations and applications fin
registeation, moval rights, franchises, licenses, inventories, know-how, trade sserets, customer
fists, pmpnsm v information, proprietary provesses and formulae, databases and daga collections,
all sowres and object code, algorithms, archifechue, structure, layouts, inventions, developrnent
tools, all gma\w} and other general intangibles, and all products and proceeds therenf, and all
documentation and media ¢ C!F&:ili\hiu{?. describing or relating to the above, including, manusls,
memorands, and records, including without lmitation the mellectual property righis idemified
by Purchaser on Sehedule 2.1} of the DHsclosure Schedules.

“Inventory” means the Debtor’s owned products manufactured or to be distributed by or
on the Debtors teha if, and any and all other cwned Hoven fory, and any finished goods returned
by any of Debtor's customers, whether returned before or after the Closing, i each case
wheraver located, including all finished goods, works in process, raw materials, and all other

materiale and supplies to be used or cms‘xmmi ‘éfsy ov on behalf of Debtor in the production of

finished goods or the operation of the Business.

“Knowledge” means, a5 0 a particular matter, the actual knowledge of the Trusiee after
due inguiry of the Deblor's management,
___________ shall mean any stabae, law {ncluding conunon law), constitullon, freaty,
ordinance, code, order, decrf:e directive, judgment, rule, regu’:«:&ti’(m and any other binding
requirement or delermination of any Goverrvsental Authority of any juriadiction,

3

“Liability” with respect to any Person, means any Hability or obiigation of such Person of
any kind, character or description, whether known ot unknown, absolute or contingend, acorued
or unaccrued, disputed or undisputed, liguidated or unliquidated, secured or unsecured, joint or
several, due or to become dus, vested or unvested, execuwtory, determined, deterninable or

atherwise msj whether or not the same is required to be acerued on the financial statements of
such Perso

restriction, charge, instrument, livense, preference, priority, security agreement, casemeni
covenant, right of recovery, optien, charge, hypothecation, s**cum‘, mtcnss, interest, right of
way, encroachment, mortgage, deed of wust, imperfeetion of title, prior assignments, fax
U"‘miu& ng federal, state, local, mnmupﬂ foreign, international, i‘i‘uifii au.smi or other tax), order
of any Governmental Authority, right of first refusal or similar interests, or other encumbrance or
charge of any kind or nature whaisoever, including voling trusts or agresments, proxies and
marital or commurity property fnferests,

“Lien” means any len (statutory or otherwise), claim, Liability, encumbrance, pledge,

o

B

“Mastellon™ has the meaning set forth in Section £.9, below,
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