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I, BILL JONES, Secretary of State of the State of California,

, hereby certify:

That the attached transcript of _32page(s) has
been compared with the record on file in this office, of

which it purports to be a copy, and that it is full, true
and correct.

IN WITNESS WHEREOF, 1 execute this
certificate and affix the Great Seal of
the State of California this day of

Or 22 20

BR

Secretary of State J

BB oge 9a 1am24
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0CT 2 § 2000

BILL JONES, Bemiaygiais |
This Agresment and Plan of Merger (thic “Merger Agramsman?”) iz entered into as of
Cefrder /9, 2000, by and between Trensmeta Corporation, a California corporation
(“Transmeta Califormia”), and Trensmeta Corporation, a Delawere corporation (“Transmeta
Delaware”). Transmeta California and Transmeta Deolaware are hercinafter sometimes
collectively referred to as the "Constituent Corporations” .

AGREEMENT AND PLAN OF MERCER

RECITALS

A, Transmetz California was incorporated on March 3, 1995. Its current authorized
capital stock counsists of: (i) 80,000,000 shares of Commeon Stock, no par value (“Transmeta
California Common Stock™), of which shares are issued and outstanding; and (if)
28,159,835 shares of Preferred Stock, no par value (“Transmeta California Preferred Stock™),
all of which are issued and outstanding (consisting of 3,345,454 shares of Series B Preferred
Stock, 1,081,920 shares of Series C' Preferrsd Stock, 3,996,962 chares of Series D Prafarred
Stock, 4,999,999 shares of Series E Preferred Stock, 7,692,500 shares of Series F Preferred
Stock, and 7,040,000 shares of Series G Preferred Stock).

B. Tranameta Delaware was incorporated on Tuly 11, 2000. Its euthorized capital
stock consists of 1,000 shares of Common Stock, with a par valio of $0.00001 per sharo
("Transmeta Delaware Common Stock"), of which 1,000 shares are issued and outstanding.

C. The respective Boards of Directors of Transmeta California and Trensmeta
Delaware desm it advisable and to the advantage of sach of the Constituent Corporations that
Transmeta California merge with and into Transmeta Delaware upon the terrns and subject to the

conditions set forth in this Merger Agreement for the purpose of effecting a change of the state of
incorporation of Transmeta California from Californis to Delaware, :

D. The Boards of Directors of each of the Constituent Corporations have approved
this Merger Agreement.

NOW, THEREFORE, the parties do hereby adopt the plan of reorganization set forth in
this Merger Agreement end do heseby agroe that Transmeta California shall merge with and into
Transmeta Delaware on the following terms, conditions and other provisions:

1. Merger _and Effective Time. At the Bffective Time (as defined “yslow),
Tranemeta California shall be merged with and into Transmeta Delawaro (the “Merger”), and
Transmeta Delaware shall be the surviving corporstion of the Morger (the “Swurviving
Corporerion’™). The Merger shall become effecrive upon the close of business on the date when
8 duly executed copy of this Merger Agreement, along with all required officers' certificates, is
filed with the Secretery of State of the State of Delawars (the "Effective Time").

2. Effect of Merger. At the Effective Time, the Beparate corporate existence of
Transmeta California shall cease; the corporate identity, existence, powers, ri ghts and immunities

of Transmeta Delaware as the Surviving Corporation shall continue unimpaired by the Merger;
and Transmeta Delaware shall succeed to and shall possess all the assets, properties, rights,
privileges, powers, franchises, immunities and purposes, and be subject to all the debts,

1 10646/00010/DOCR'1070104.3
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liabilities, obligations, restrictions and duties of Transmeta Californfa, all without further ast or
deed.

3 Governing Documents. At the Effective Time, (i) the Certificate of
Incorporation of Transmeta Delaware in effect immediately prior to the Effective Time shall be

amended and restated by virtue of the Merger to read as sot forth in full in Exhibit A hereto (the
“First Restated Certificate”) and (ii) the Bylaws of Transmeta Delaware in effect immediately
prior to the Effective Time shall be amended and restated by virtue of the Merger as approved by .
the Board of Directors of Transmeta Delaware.

4. Directors and Officers. At theo Effective Time, the directors of Transmeta
Delaware shall be and become the directors of the Surviving Corporation, and the officers of
Transmeta Delaware shall be and become the officers (holding the same offices) of the Surviving
Corporation. and after the Effective Time shall serve in accordance with the First Restated
Certificate and restated Bylaws of the Surviving Corporation.

5. Conversion of Shares of Transmeta California. At the Effective Time, by
virtue of the Merger and without any further action on the part of the Constituent Corporations or
their shareholders, (i) each share of Transmeta California Common Stock issued and outstarding
immmediately prior thereto shall be converted into one fully paid and nonassessable, issued and
outstanding sbare of Transmeta Delaware Common Stock, (ii) each share of Transmeta
California Series B Preferred Stock outstanding immediatsly prior thereto shall be automatcally
changed and converted into one fully paid and nonassessable, issued and outstanding share of
Transmeta Delaware Series B Preferred Stock, (iii) sach share of Transmeta California Series C
Preferred Stock outstanding immediately prior thereto shall be automatically changed and
canverted into one fully paid and nonassessable, issued and outstanding share of Transmcta
Delaware Series C Preferred Stock, (iv) cach share of Transmeta California Series D Preforred
Stock outstanding immediately prior thereto shall be automatically changed and converted into
one fully paid and nonassessable. issued and outstanding share of Transmeta Delaware Serjas D
Preferred Stock, (v) cach share of Transmeta California Series B Preferred Stock outstanding
tromcdiatoly prior thercto shall be automatically changed and converted into one fully paid. and
nonassessable, issued and outstanding share of Transmeta Delaware Series E Preferred Stock, -
(vi) cach share of Transmeta Califonia Series F Preferred Stock outstanding immediately prior
thereto shall be automatically changed and converted into one fully paid and nonassessable,
issued and outstanding share of Transmets Delaware Series F Preferred Stock, and (vii) each
sharc of Transmota California Series G Preferred Stock outstanding immedijately prior thareto
shall be automatically changed and converted into one fully paid and nonassessable, issuec. and
outstanding share of Transmeta Delawarc Series G Preferred Stock. Shares of Transmeta
Delaware Common Stock and Preferred Stock issued in the Merger upon conversion of shares of
Transmeta California Common Stock and Preferred Stock, respectively, shall, by virtue of the
Merger, continue to be subject 1o the same contractual restrictions on transfer, righis of
repurchase, vesting and other provisions, if any, to the same extent as were applicable
immediately prior to the Effective Time to the shares of Transmeta California Common Stock
and Preferred Stock so converted. Continuous employment with Transmeta California will be
credited to holders of Transmota Delawarc Common Stock for purposes of determining the
vesting of shares of Transmeta Delaware Common Stock subject to vesting provisions at the

Effective Time.
2 19646/00018/DOC871070104.3
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6. Cancellation of Shares of Transmeta Delaware. At the Effective Time, by
virtue of the Merger and without any further action on the part of the Constituent Corporations or
their shareholders, all of the previously issued and outstanding shares of Transmeta Delaware
Common Stock that were issued and outstanding immediately prior to the Effective Time shall
be automatically canceled and returned to the status of anthorized but unizsued shares.

7. Stock Certificates. At and afier the Effective Time, all of the outstanding
certificates that, prior to that date, represented shares of Transmeta California Common Stock
shall be deemed. for all purposes to evidence ownership of and to represent the number of shares
of Transmeta Delaware Common Stock into which such shares of Transmeta California Common
Stock arc converted as provided herein. At and after the Effective Time, all of the outstanding
certificates that, prior to that date, represented shares of a series of Transmeta California
Preferred Stock shall be deemed for all purposes to evidence ownership of and to represent the
oumber of shares of the series of Transmeta Delaware Preferred Stock into which such shares of
Transmecta California Preferred Stock are converted as provided herein. The Tegistered owner on
the books and records of Transmeta California of any such outstanding stock certificate for
Transmeta California Commeon Stock or Transmeta California Preferred Stock shall, until such
certificate is surrendered for transfer or otherwise accounted for to Transmeta Delaware or its
transfor agont, be ontitlod to cxercisc any voting and other rights with respect to, and to receive
any dividend and other distributions upon, the shares of Transmeta Delaware Common Stock or
Transmeta Delaware Preferred Stock evidenced by such outstanding certificate as provided
above.

8. Assumption of Options, Warrants, and Promissory Note. At the Effeotive

Time, each option to purchase Transmcta Californie Common Stock issued under the Transmeta
California 1995 Equity Incentive Plan or 1997 Equity Incentive Plan (the “Existing Plans"), or
otherwise, shall be assumed by Transmeta Delaware and become an option to purchase the same
number of shares of Transmeta Delaware Common Stock as the holder of such option would
have been entitled to receive pursuant to the Merger hagd such holder exercised such option in full
(without regard to vesting) immediately prior to the Bffactive Tiroe, at an exercise price per share
equal to (a) the aggregate exercise price for the shares of Transmeta California Common Sitock
purchasable pursuant to such option (without regard to vesting) immediatsly prior to the
Effective Time divided by (b) the number of full shares of Transmeta Delaware Common Sitock
deemed purchasable pursuant to such option in accordance with the foregoing, but otherwise
shall, to the extent permitted by law and otherwise reasonably practicable, have the same term,
exercisability, vesting schedule, status as an “incentive stock option” under Section 422 of the
Internal Revepue Code of 1986, as amended (the “Code™), if applicable, and all other material
terms and conditions (including but not limited to the terms and conditions applicable to such
options by virtue of the Existing Plans). Continuous employment with Transmeta Californis will
be credited to an optionee for purposes of ‘'determining the vesting of the number of shares of
Transmeta Dolaware Common Stock subject to exercise under an assumed Transmeta Califomia
option at the Effective Time. At the Bffective Time, Transmeta Delaware shall adopt and assume
the Existing Plans.

At the Effective Time, each outsianding warrant or other right to purchase or acquire
Transmeta California Common Stock shall be assumed by Transmeta Delaware and become a

warrant or other right to purchase or acquirs the same number of shares of Transmeta Delzware
Common Stock as the holder of such warrant or right would have been entitled to receive
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pursuant to the Merger had such holder exercised or converted such warrant or right in fall

. (without regard to exercisability or convertibility) immediately prior to the Effective Timc,‘ at an
exercise or conversion price per share equal to (a) the aggregate actual or deemed exercise or
conversion price for the shares of Tranameta California Common Stock purchasable or issuable
pursuant to such warrant or right (without regard to exercisability or convertibility) immediately
prior to the Effective Time divided by (b) the nmumber of full shares of Transmeta Delaware
Common Stock deemed purchasable or issuable pursuant to such warrant or right in accoréance
with the foregoing, but otherwise with the same term, exexcisability, and all other material terms
and conditions. .

At the Effective Time, each promissory note convertible into Transmeta Califoria
Common Stock shall be assumed by Transmeta Delawarc and become a promissory note
convertible into the same number of shares of Transmeta Delaware Common Stock as the holder
of such promissory note would have been entitled to receive pursuant to the Merger had such
holder converted such note in full (without regard to convertibility) immediately prior to the
Effective Time, at a conversion price per share equal to (a) the aggregate actual or decmed
conversion price for the shares of Transmeta Califomia Commeon Stock convertible pursuznt to
such promissory note (without regard to convertibility) immediately prior to the Effective Time
divided by (b) the number of full shares of Tranameta Delaware Common Stock deemed issuable
pursuant to the conversion of such promissory note in accordance with the foregoing, but
otherwise with the same term and all other material terms and conditions.

9. Fractional Shares. No fractiona) shares of Transmeta Delaware Common Stock
or Transmeta Delaware Preferred Stock will be issued in connection with the Merger. In lieu
thereof, Tranamcta Delawarc shall pay cach sharcholder of Transmeta California who would
otherwise be entitled to receive a fractional share of Transmeta Delaware Cormmon Stock or
Transmeta Delaware Preferred Stock (assuming the aggregation of all shares held by the same
holder of more than ope sfock certificate representing shares of Transmeta California Conmon
Stock or Transmeta Delaware Preferred Stock, as the case may be) ocash in the amount equal to
the applicable fraction multiplied by the fair market valus of a share of Transmeta Delaware
Commmon Stock or Transmsta Delaware Preferred Stock, as the case may be, as determined by
the Board of Directors of Transmeta Delaware in good faith (the “Fair Market Value Per
Share”). Upon exercise of each assumed option or wamrant of Transmeta California to purchase
Trensmeta Delaware Common Stock or Transmeta Delaware Preferred Stock, cash will be paid
by Transmeta Delaware in lieu of any fractional share of Transmeta Delaware Common Stock or
Transmeta Delaware Preferred Stock, respectively, issuable upon exercise of such option or
warrant, and the amount of cash received for such fractional share shall be the Fair Market Value
Per Share at the time of exercise thereof multiplied by the applicable fraction, less the wipaid
exercisc price per sharc for such fraction. ' -

10. Employee Benefit Plans. At the Effective Time, the obligations of Transmeta
California under or with respect to every plan, trust, program and benefit then in effect or
administered by Transmeta California for the benefit of the directors, officers and employees of
Transmeta California or any of its subsidiaries ghall become the law#ful obligations of Transmeta
Dclawarc and shall be implemonted and administered in the same manner and without
Interruption until the same are amended or otherwise lawfully altered or terminated. Effective at

the Effective Time, Transmeta Delaware Liereby expressly adopts and assumes all obligations of
Transmeta California under such employee benefit plans.
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11. Further Assurances. From time to time, as and when required by the Surviving
Corporation or by its successors or assigns, there shall be executed and delivered on behaif of
Transmeta California such deeds, assigmnents and other instruments, and there shall be taken or
caused to be taken by it all such further action, as shall be appropriate, advicable or necessmry in
order to vest, perfect or confirm, of record or otherwise, in the Surviving Corporation the title to
and possession of all property, interests, assets, rights, privileges, immuniiies, powers, franclises
and guthority of Transmeta California, and otherwise to carry out the purposes of this Merger
Agreement. The officers and directors of the Surviving Corporation are fully authorized in the
name of and on behalf of Transmeta California, or otherwise, to take any and all such actions and
to execute and deliver any and all such deeds and other instrurnents as may bc nocossary or
appropriate to accomplish the foregoing.

12.  Condition. The consummation of the Merger is subject to the approval of this
Merger Agreement and the Merger contemplated hereby by the shareholders of Tranemeta
California and by the solo stockholder of Transmcta Dclawars, prior to or at the Effective Time.

13. Abandonment. At any time before the Effective Time, this Merger Agreement
may be terminated and the Mexger abandoned by the Board of Directors of Transmeta California
or Transmeta Delaware, notwithstanding approval of this Merger Agreement by the sharsholders
of Transmeta California and the sole stockbolder of Transmeta Delawars.

14, Amendment. At any time beforc the Effective Time, this Mcrger Agrocment
may be amended, modified or supplemented by the Boards of Directors of the Constment
Corporations, notwithstanding approval of this Merger Agreement by the shareholde=s of
Transmeta California and the sole stockholder of Transmeta Delaware; provided, however, that
any amendment made subscquent to the adoption of this Merger Agreement by the sharehclders
of Trausmeta California or the sole stockholder of Transmeta Delaware shall not: (i) alter or
change the amount or kind of shares, securities, cash, property and/or rights to be received in
exchange for or upon conversion of any shares of any class or series of Transmeta California; (if)
alter or change of any of the terms of the Certificate of Incorporation of the Surviving
Corporation to be effected by the Mcrgar; or (iii) altor or change any of the torms or conditicns of
this Merger Agreement if such alteration or change would adversely affect the holders of any
shares of any class or series of Transmeta California or Transmeta Delaware.

18. Tax-Free Reorganization. The Merger is intended to be a tax-free plan of
reorganization within the meaning of Section 368(a)(1)(F) of the Code.

16.  Governing Law. This Merger Agrcement shall be governed by and construed
under the intemal laws of the State of California as applied to agreements among California
residents entered into and to be performed entirely within California, without reference 1o the
principles of conflicts of law or choice of laws, except to the extent that the lawe of the State of

Delaware would apply in metters rolating to the intornal affairs of Transmeta Delaware and the
Merger.

17.  Counterparts. In order to facilitate the filing and recording of this Merger
Agreement, it may be exacuted in any number of counterparts, each of which shall be deemed to
be an original, but all of which together shall constitute ons and the same instrument,

5 19646/00018/DOCE/ 11YT0104.3

Received 10-27-2000 10:28am From=018 488 0205 To~FENWICK & WEST LLP Page 007

PATENT
REEL: 036233 FRAME: 0051




e MY MY eV T we etmta waw AW VEWS FIVITYVERD T7L PR TTIVEFL ¥ RV 7V [

IN WITNESS WHEREOF, the parties hereto have caused this Merger Agreement to be
duly executed on the dete and year first above written.

Transmeta Corporation Transmeta Corporation
(a California corporation) (a Delaware corporation)

By, S o, P By, L7t

Mark Allen, President Mark Allen, President

Merle McClendon, Secretary Merle McClendon, Secretary

[Signature 'Pnge to Agreement and Plan of Merger]
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