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BILL OF SALE AND SALE AGREEMENT
BETWEEN
JOSEPH F, FINN, JR., ON BEHALF OF
ACTIVBIOTICS, INC. AND
METAPHORE PHARMACEUTICALS, INC,
AND

KEREOS, INC. AND
INOTEK PHARMACEUTICALS CORPORATION

MARCH 26, 2008
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BILL OF BALE AND SALE AGREEMENT

KNOW ALL MEN BY THESE PRESENTS, that en December 7, 2007, Joseph F, Fiap, Jr. and
ActivBiotios, Inc,, a Delaware corporation (the “Company™), entered into {hat certain assignment for the
benefit of ereditors {the “Assignment™), which was duly fited ‘vitb the Town Clerk of Lexington,
Massachusetts on December 11, 2007, Joseph F. Finmn, Jr., a3 assignee for the benefit of creditors of the
Comnany a::d by rm(i on behﬂf nf ::he C ompa:‘y {' t} he <\ssit*nee ) and \'ietﬂphore Pharmaceuticais, Inc.,a

Assx gnee on behaif of ﬁ}e Lompany ihe “Seﬁcrs ), i consider atmn or,—
_ by Ke*eos. }nc " Dc:ia\ vare corpm‘atian, and Inotek
’*spectim pumzpal ofﬁces at the ddxesses set for fh on the sz«matu;e pam hw‘m do herebv sell, ransfer,
wsign, grant, convey and relinguish exclusively to Buyer all of Sellers” vight, title and interest in and to
he assets set forth below in Sections 1 and 2 {collectively, the “Sale Assets™) to have and {o hold unto
said Buyer, its successors and assigns, for its and their own use and behalf forever, su’h;’eci to Hens of
record (but not subject to any Hens that are held by any creditor of Sellers assenting to the Assignment):

,wrm

1. Patents and Other General Ascets,

(1) Patents. All of the Sellers’ right, title and interest in and to (including without
iimita*ion tixe ri '*1t to sue for ?md obfai'} remedies 30‘-\‘nst p"mt inﬁinvemcsm and rigﬁ‘; of priority and
{res] >ecfw iy the Patm Y and iLe Paiext A‘mwkcatx\ms ) "{ e Patcntc. and Pa“rmt App?icatin-m shall be
transferred to the Buyer pursuant to an Assigament of Patenis and Patent Applications substantially in the

(I Know-How. All the Sellers’ right, title and interest in and to all tangible and
intangible assets, rights, interests, intellectual property, patents, patent applicaiions, contracts, permits,
approvals and benefits velating to, arising out of or concerning the superoxide dismutase (S0
program of the Company and/or Metaphore, including without Timitation all of the Sellers’ right, mie and
interest in and to the clirdcal stage drag candidates M40403 and M40419 and all related compounds
{including all quantities of inverndory and samples relating thereio, wherever located); the library of 250
small molecules (including all quantities of inventory and samples relating thereto, wherever located); afl
know-how relating thereto; all iab and chinical triad data, studies and results and all Tl"hta arising
therefrom or relating thereto; and lab notebooks relating thereto.

2. Pfizer License and Other Matiers

{a} Pfizer License Agreement; Assumption of Lisbilitics. All of Metaphore's righi,
title and irterest 131 zmd to (i) the License Agreemend, dated as of Dw embrﬂ 10 2003 {im “Pﬁ:'e: ficense

r_hsc}.osvm and nve micm assignment agreements with consubiants and empicsyees refating to the Sale
Assetz, The Buyer hereby assumes, and agrees to perform, discharge and undertake all obligations,
liabilities and responsibilities of the Sellers under and with respect to, the Plrer License Agresmert,
mnchuding but not Hioited to the obligation to make any pavivents required thersunder.

{c} FDA Matters, Subject to apph able faws, rales and regulations, including any
consent which may be required by any governmental agency, all rights, title and inferest in and to all
applications, data, profocols and other instruments zmd documents on file with the U8, Food & Drug
Administration or any other governmental or gquasi-governmental agency or body relating thereto, relating
to the Sale Assets, including the SOD program of Metaphore.
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{<} Closing Debiveries. All rights, title and interest of Selfers in and to the Closing
Deliveries {defined below).

3. Representations_of the Buyer. The Buyer represents that this Agreentent and the
execution of any documents reasonable and necessary for the pupose of conveying, transferring and

assigring all of the Selfers’ right, title and interest in and to the Sale Assets to the Buyer {collectively, the
“Conveyance Documents™) shall represent a valid and binding obligation of the Buyer, enforcsable on ita
terrns.

{b) The Buyer represents that this Agreement andd the acquisition of the Sale Assets
has been dely anthorized and that all required consents of the Buver have been obtained.

{c) The Buyer acknowledges that it shall be such the Buyer’s sole responsibility to
obtain a release of any publicly recorded Hens on any of the Sale Assets (excepling any lens held by any
creditor of the Sellers assenting to the Assignment).

{&} THE BUYER REPRESENTS THAT IT HAS CONDUCTED A
DILIGENCE INVESTIGATION OF THE SALE ASSETS TO ITS SATISFACTION AND THAT,
TGO IS KNOWLEDGE, IT HAS RECEIVED SUFFICIENT INFORMATION ON THE SALE
ASSETS TO SUBMIT AN OFFER AND PURUCHASE THE SALE ASSETS.

4, Representations of the Sellers.

{a} EXCEFY AS QTBERWISE SPECIFICALLY SET FORTH IN THIS
SECTION 4, THE SALE ASSETS ARE SOLD AND TRANSFERRED BY SELLERS TO BUYER
ON AN “ARIS™ AND “AS AVAILABLE” BASES ONLY, SELLERS MAKE NGO EXPRESS OR
IMPLIED REPRESENTATION, WARRANTY OR GUARANTY WHATSOEVER WITH
RESPECT TO THE SALE ASSETS, AND EXPRESSLY DISCLAIM ANY AND ALL
WARRANTIES, INCLUDING WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF
TITLE, NON-INFRINGEMENT, MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE. SELLERS SHALL HAVE NO LIABILITY WHATSOEVER CONCERNING THE
SALE ASSETS, INCLUDING LIABRLITY FOR NEGLIGENCE OR ANY OTHER THEDRY OF
LIABIATY DR CAUSE OF ACTION, INNOEVENT SHALL SELLERS BE LIABLE FOR
ANY DIRECT, INDIRECT, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR SPECIAL
DAMAGES ARISING IN ANY WAY WITH RESPECT 7O THE SALE ASSKTS, EVENIF
SELLERS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES,

{b) As of the date hereof, the Assignee represents and warrants that (i) the Assignee
is & bona fide assignee under Massachusetis law respecting assignments for the benefits or creditors, and
the Assignee has the unrestricted right to enter into this Agreement and the agreements contemplated
herein and to perforn ifs obligations hereunder, and (i1} the Assignee has the power and authority to
execute, dehiver, and perfonn its obligations under this Agreement and the agreements conternplated
herein, including the power and authority to comvey, transfer and assign all of the Sale Assets to the
Buyer,

{c} As of the date hereof, the Sellers represent and warrant that (i) each bas the
unrestrictad right fo enter into this Agreement and the agreements contenplated herein and to perform
their respective obligations hereunder, and (i) cach has the power and authority o execute, deliver, and
perfornt ifs obligations under this Agreement and the agreements contemplated herein, including the
power and anthority to convey, transfer and assign all of the Sale Assets to the Buyer free and clear of all
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henss, except for publicly recorded liens on any of the Sale Assets to the extent the same are not held by
any creditor of the Sellers assenting to the Asmgnme it

{d) As of the date hereof, {f) none of the Sellers has any actual knowledge that the
Sellers are not the exclasive owners or Heensees of afl vight, title and interest in and to the Sale Assets,
with no breaks in the chain of ttle thereto, (11} to the actual knowicdfrc of the Sellers, the Sellers have the
right to sell and ransfer the Sale Assets, including the right to enter into the assignment for the benefit of
creditors, free and clear of all licus, except for publicly recorded lisns on any of the Sale Assets to the
extent {he same are not held by any ereditor of Sellers assenting to the Assignment, and (1) to the actaal
knowledge of Sellers, excepting those claims that are a matter of public record to the extent the same are
not held by any creditor of Sellers assenting to the Assignment, no third party has asserted any claims
against the Sale Assets, or otherwise indicated an intent to make a claim against the Sale Assels.

{2} As-of the date hereof, none of the Sellers has any actual knowledge that either the
Company or Metaphore bas licensed or sub-licensed any of Sale Assets to any third party that might
reasonably interfere with Buyer’s use and enjoyment of the Sale Assats.

5. Release. For valuable consideraiion, the receipt and sufficiency of which are hereby

acimc}wkdged Buyer, for and on bebalf of itself and its officers, employees, affiliates, successors and
assigns (the “Beleasing Parties”™), hercby completely and fully remise, relesse, acquit, and forever
discharge the Sellers and each of their current or former officers, directors, shareholders, representatives,
assigneses, principals, agents, trustees, employees, partners, affiliates, successors and assigns (the
“Released Parties™), from any and all rights, claims, demands, suits, actions, causes of action, obligations,
damages, costs, losses; interest, expenses and habilities of any kind or nature whatsoever, whether legal,
equitable or statutory, liquidated or unliguidated, kaown or urdinows, suspected or unsuspected,
reasonably discoverable or not, present, fixed or contingent, which the Releasing Parties ever had, now
have or could have had from the beginning of the world to the date hereof against the Released Parties
{collectively, “Claims™) to the extent such Clains arise out of the sale of the Sale Assets hereunder, and
excepting only those (,imms arising out of or based on (i) fraud or fraudulent misrepresentation and {in)
Assignee’s contractual obligations under this Bill of SBale and Sale Agresment.

&. Alocation of Purchase Price. The parties hereto shall nuttually agree upon a schedule
setting forth a pmutually acceptable allocation of the Purchase Price.

7. Complete Agreerpent. This Agreement, inchuding all exhibits, schedules and attachments
hereto {(which are incorporated herein for all purposes) fully and conpletely expresses the parties’
agreement, and all understandings and agreements heretofore bad between the parties, if any, are
extinguished and of no force and effect except to the extent such ave expressly set forth herein or the
Closing Deliveries {defined below), and this Agreement is entered into after il investigation by the
Buyer of the Sale Assets, and no reliance is made by the Buyer upon any statements or representations not
embodied in this Agreement or the Closing Deliveries.

2. Closing Dehvencs Simultaneously upon the execution of this Agreement and Buyer's
payment of the Purchase Price, Sellets shall deliver tor Buyer the following nstraments, which are
attached hereto as Exlubit € and incorpovated herein for all purposes (the “Closing Deliveries”™y: (i)
Release of Security Interest Letter Agreement, dated as of the date heseof, from Hordzon T echuology
Fuanding Company, LLC, {if) Release of Security Inderest Letter Agreement, dated as of the date hereof,
from HealthCave Ventures, LLC, (iil) Representation Letter from Sellers o Buyers, dated as of the date
hereot, and (iv) Confirnation of Non-Assignment and Non-Sablicense of License Agreement of Pfizer
Ine.
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9. Torisdiction. This Agreement shall be governed by and construed in accordance with the
laws of the Conmmonwealth of Massachusetis and any suit or action hereonder, except as otherwise set
forth herein, shall be brought in said jurisdicton.

[Signatare puge to follew]
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IN WITNESS WHEREQF, Sellers have caused this 8ill of Sale and Sale Agreement to be signed
by s proper representatives effective as of the 8™ gav of March, 2008,

Witness:
.-"m‘“‘\-\\\
Yol ey D
L gl M’«/ \/, : ==
o

ACTIVBIOTICS, INCG,

Y e :
Joseplt F. Finn, Jr., as and only a5 assignee
for the benellt of ereditors of ActivBiotics,
ine,, and not individually,

METAPHORE PHARMACEUTICALS, INC.

By:
Steven . Gilman
President

KEREOS, INC,

Name:
Title:

[Address]

Telaphone:
Fax;

INOTEK PHARMACEUTICALS
CORPORATION

By:

s

Mame:
Tiile:

[Address}

Telephone:
Fax:

w7

P
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COUNTY OF SUFFOLK :
;88
COMMONWEALTH OF MASSACHUSETTS

BE I'T REMEMBERED, that on this _25 ™ day of March, 2008, before me, the subseriber, a
notary public of the Commonweahth of Massachusetts, personally appeared Joseph F. Fian, Jr., who, T am
satisfied, is the persen who signed the foregoing Bill of Sale and Sale Agreement as the assigoee forthe
henefit of creditors of ActivBiotics, Inc., 2 Seller named therein, and he thereupoen acknowledged that the
said instrument made by such Seller was signed; sealed with the corporate seal and defivered by him as
such officer and is the voluntary act and deed of such Seller.

4 . / s
‘{{, Y dlia u'?{\f ‘«2; AL S
Neotdry Public
Andrea L. Travers
Rotory Public
Commission Expires
haby 23, 2010
COUNTY OF SUFFOLK :
-

COMMONWEALTH OF MASRACHUSETTS

BE T REMEMBERED, thatenthis day of March, 2008, before mae, the subscriber, a
natary public of the Commonwealth of Massachusetis, persenally appeared Bteven Gilman, who, | am
satistied, is the person who signed the foregoing Bill of Sale and Sale Agreement as the President and
Chief Executive Qfficer of Metaphore Pharmaceuticals, Inc., a Seller named therein, and he thereupon
acknpwiedged that the said instrument made by such Sefler was signed, sealed with the corporate seal and
defivered by hin as such officer and is the voluntary act and deed of such Sefler,

Notary Public
SR NEY e YUY Y UNCYYY YT ¥
SYAT WA NNTER TR A
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B WITNESS WHEREQF, Sellers have caxgsati this il of Sale and Sale Agreement 1o be signed
by fts proper representatives effective as of the 2 day of March, 2008,

Witness: ACTIVBIOTICS, INC.

By

Joseph F. Fismy, Jr., as and only as assignee
faor the benefit of creditors of ActivBiotics,
tric, and not individually.

o
sy

METAPHORE PHARMACEUTICALS, HNC,
Y -

£

il
T L G
: ¥

R ol :
7 Steven C. Gilman
Prosident

KEREQS, INC,

Name:
Title:

{ Address]

Telephpne

Fax:
INOTEK PHARMACEUTICALS
CORPORATION

By:

o

Name:
Title:

{Address]

Telephone:

Fax:
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COUNTY OF SUFFOLK
COMMONWEALTH OF MASSACHUSETTS

BE IT REMEMRBERED, thatonthis _ day of March, 2068, before me, the subscriber, &
notary public of the Commonwealth of Massachusetts, personally appeared Joseph F. Flan, Jr, who tan
satisfiod, i the person who signed the foregoing Bill of Sale and Sale Agresment s the assignes for the
benefit of ereditors of ActivBlotics, Inc., o Seller named therein, and he thersupon acknowledged that the
said instrument made by sueh Seller was signed, sealed with the corporate seal and delivered by hitotas
such officer and is the veluntary acl and deed of such Sciler,

Notary Public

COUNTY OF SUFROLI »1ipitd w05 :
S
COMMONWEALTH OF MASSACHUSETTS -

BE IT REMEMBERED. that on this ¢ day of March, 2008, before me, the subscriber, a
nptary public of the Commonweslih of Massachuselis, personally appeared Steven Gilman, whe, Lam
satisfied, is the porson who signed the foregoing Bill of Sale und Sale Agreement as the President and
Chief BExecutive Officer of Metaphore Pharmaceuticals, Inc., a Scller named thergin, and he thereupon
acknowledped that the said instrument made by such Seller was signed, sealed with the corporate seal and
delivered by bim ss such officer and is the volunjary sot and deed of such Seller.

\\\ Fi I Y /} 2 e N

- . PR 3 I N o
7o v £ . i [ PR

Lk AT FY “_)’l /‘/{Y £ [

. ~Notary Publc

8 “Notary Patsiic” %‘
Jennilar K. Marnen ’
Lommeavsatial Massschusatis.

By Drsndnaten Esplres on g, 23, 2613

s
eci
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-~

IN WITNESS WHEREQF, Sellers have w)hS{\ this Bill of Salz and Sale Agreement to be signed
Dy its proper representatives effe mw as of the %77 day of March, 2008.

Witness: ACTIVBIOTICS, INC.

W e =2 o pfi s I,
Vo C

}os~ph F. Finn, Jr., as mdoniv a5 assignes
For the benefit ofx,rwz*m“ of ActivBiotivs,
{nc., und not individually

METAPHORE PHARMACEUTICALS, INC.

T¥yer
B¥

Steven C. Gidrmsn
President

KEREDS, INC,

By

Mamwe:

Title:
fAddressy

Telephone:
Fax:

CORPORATION

AL

Nama: ﬂw&’—m&a (.C”a,é/’(:
Title: ;7 Lo FALHDENT qus (B2
7

INOTEK PHARMACEUTE C}S F

{Address] Jop (Lot g me« e, YR Frooil
5 E U:‘.’:’.',-f,i,?f /‘,, 27

- ¢ries
Telephone: (778} 23 y

R 2 2% Ay

Fax: N N -
{574] asz E§7 8
SR TN A ST ‘\‘\\-\ VESATIYYY A Y
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REEL: 046974 FRAME: 0900



IN WITNESS WHEREQF, Sellers have caused this Bilf of Sale and Sale Agreement to be signed
by its proper representatives effective as of the 8™ day of March, 2008,

Wiiness: ACTIVBIOTICS, INC,

o -~—\~

7 . £ N .
‘//seph ¥. Biam, Jr, as and only as assignee
for the benefit of oreditves of ActivBictics,
Inc., and ot individually,

METAPHORE PHARMACEUTICALS, INC.

By:

Steven 7, Gifman
President

KE RFO& INC

\
}3\, '/ 4 !3’:45; L(,f»;/w("\ /;} /M/ %%4& e

C;z-\“f 3341@4}&)? £, ;W,s{g-}r’§f\,,-
'}1? {,j\u\"iﬂf “ -"‘&/\Cu»f i?‘?ﬁ{.(jg('

fAddress} ,l.{{}a:g’g FORES T Al A V.
. GEROBUTS MO 308
mwh"‘“‘ 3 !"fv &-JJ }S’ ?‘3

C L3308y

INOTER PHARMACEUTICALS

CORPORATION
By:
Name:
Title:
{Address]
Telephone:
Fax:
AT ERA OONTITENTTAY
GALERA CONVFIDENTIAL PATENT
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EXHIBIT A

Patents and Patent Applications

See attachment.
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EXHIBIT B

ASSIGNMENT OF PATENTS AND PATENT APPLICATIONS

This Assignment of Patents and Patent Applications (“Assignment™), effective as of March 26,
2008 (the “Effective Date™), is by and between Joseph F. Finn, Jr., as assignee for the benefit of creditors
of ActivBiotics, Inc., a Delaware corporation (the “Company”), and Metaphore Pharmaceuticals, Inc., a
Delaware corporation on the one hand (collectively, the “Sellers™), and Kereos, Inc., a Delaware
corporation and Inotek Pharmaceuticals Corporation, a Delaware corporation on the other hand
(collectively, the “Buyers”).

WHEREAS, the Buyers and the Sellers are parties to that certain Bill of Sale and Sale
Agreement, dated as of March 26, 2008 (the “Sale Agreement”);

WHEREAS, pursuant to the Sale Agreement, the Sellers have agreed to execute and deliver this
Assignment; -

WHEREAS, the Sellers are the owner of the right, title and interest in and to certain patents (the
“Qwned Patents™) and patent applications (the “Qwned Patent Applications™) and have certain interest in
and to certain other patents (the “Pfizer Patents” and together with the owned Patents, the “Patents”) and
patent applications (the “Pfizer Patent Applications” and together with the Owned Patent Applications,
the “Patent Applications”) under that certain License Agreement by and between Pfizer Inc. and
Metaphore Pharmaceuticals, Inc., dated December 19, 2003, as amended (the “Pfizer License
Agreement”), the Owned Patents and Owned Patent Applications as specified in Exhibit A attached
hereto and the Pfizer Patents and the Pfizer Patent Applications as specified in Exhibit B hereto, subject to
any and all liens and encumbrances relating to such Patents and Patent Applications previously granted by
the Company (but not subject to any liens and encumbrances held by any creditor assenting to the
assignment for the benefit or creditors under which Joseph F. Finn, Jr. is acting on behalf of the
Company);

WHEREAS, the Sellers are willing to assign to the Buyers their respective rights in such Patents
and Patent Applications;

WHEREAS, the Buyers desire to obtain the Sellers’ rights in the Patents and Patent Applications
in accordance with the terms and conditions set forth in this Assignment and the Sale Agreement.

NOW, THEREFORE, in consideration of the premises and mutual covenants and agrecments
hereinafter set forth, the sufficiency of which is acknowledged, the Buyers and the Sellers, intending to be
legally bound, hereby agree as follows:

l. Assignment. The Sellers do hereby irrevocably grant, sell, convey, transfer, assign,
deliver and relinquish exclusively to the Buyer, in perpetuity, all of their respective
worldwide right, title, and interest in and to all of the Owned Patents and Owned Patent
Applications, together with (i) any right to sue for and obtain remedies against past
infringement and rights of priority and protection of interest in such Owned Patents and
Owned Patent Applications that Sellers may have and (ii) any right to file and obtain any
continuations, continuations-in-part, reissues, patent term extensions, divisionals and
reexamination of the Owned Patents and Owned Patent Applications that Sellers may
have, as applicable.
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2. Recordation. In order to record this Assignment with the United States Patent and
Trademark Office (the “PTO”) in connection with the Owned Patents and the Owned
Patent Applications, the parties hereto shall execute this Assignment and the Sellers shall
execute the Recordation Cover Sheet required by the PTO in order to record the
assignment effected hereby. Thereafter, the Sellers shall record the executed Recordation
Form Cover Sheet with the PTO, together with any schedules and exhibits thereto,
including, but not limited to, this Assignment and Exhibit A hereto.

3. Power of Attorney. The Sellers do hereby make, constitute and appoint the Buyers (and
any officer or agent of the Buyers as the Buyers may select in their exclusive discretion)
as the Sellers’ true and lawful attorney-in-fact, with the power to endorse the Sellers’
name on all applications, documents, papers and instruments necessary to implement and
effect fully the intentions, purposes and provisions of this Assignment, including, but not
limited to, the filing of any instrument of assignment and documents related thereto to
effect such assignment of the Owned Patents and Owned Patent Applications in the PTO;
provided, that the Buyer shall only be entitled to exercise its rights under this power of
attorney with respect to any of the foregoing actions to the extent that the Sellers have

- failed to take such action at the request of the Buyers and following ten (10) days prior
written notice to the Sellers of the exercise of such rights. This power of attorney shall be
irrevocable.

4. Governing Law. This Assignment shall be governed by and construed in accordance
with the laws of the Commonwealth of Massachusetts and any suit or action hereunder,
except as otherwise set forth herein, shall be brought in said jurisdiction.

5. Successors and Assigns. This Assignment shall bind the Sellers and their successors and
assigns and inure to the benefit of Buyers and their successors and assigns.

[Signature page to follow]
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