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Case 14-10066-BLS Doc 299 Filed 06/12/14 Page 1 of 28

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

EDGENET, INC., et af., ! Case No. 10066 (BLS)

Debtors. Jointly Administered

Related Docket Nos. 197 & 289

e i T

ORDER (A) AUTHORIZING AND APPROVING ASSET PURCHASE
AGREEMENT;(B) APPROVING SALE OF THE DEBTORS’ ASSETS PURSUANT
TO SECTION 363 OF THE BANKRUPTCY CODE FREE AND CLEAR OF ALL LIENS,
CLAIMS, ENCUMBRANCES, AND INTERESTS; (C) APPROVING THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND
UNEXPIRED LEASES PURSUANT TO SECTION 365 OF THE BANKRUPTCY CODE;
(D) AUTHORIZING THE DEBTORS TO CONSUMMATE TRANSACTION
RELATED TO THE ABOVE; AND (E) GRANTING OTHER RELIEF

Upon consideration of the Debtors® Motion for Order (A) Authorizing and Approving
Asset Purchase Agreement; (B) Approving Sale of the Debtors’ Assets Pursuant to Section 363 of
the Bankruptcy Code Free and Clear of All Liens, Claims, Encumbrances, and Interests; (C)
Approving the Assumpftion and Assignment of Certain Executory Contracts and Unexpired
Leases Pursuant to Section 365 of the Bankruptcy Code; (D) Authorizing the Debtors to
Consummate Transactions Related to the above; and (E) Granting Other Relief [D.1. 197] (the
“Motion”);” and it appearing that the relief requested in the Motion is in the best interests of the

Debtors, their estates, their creditors, and other parties in interest; and it appearing that this Court

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal taxpayer-

identificatton number, are: Edgenet, Inc. (4977) and Edgenet Holding Corporation {4146). The Debtors’ main
corporate address is: 8 Piedmont Center, 3525 Piedmont Road, Suite 420, Atlanta, Georgia 30305,

2 All capitalized terms not otherwise defined in this Order shall have the meaning ascribed to them in the

Motion or in the Purchase Agreement, as applicable. In the event of a conflict between any of the terms and
provisions of this Order, on the one hand, and any of the terms and provisions of the Purchase Agreement, on the
other hand, the terms and provisions of this Order shall control. In the event of a conflict between any of the terms
and provisions of the Purchase Agreement and documents executed in connection therewith, the Purchase
Agreement shall control.
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has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and it appearing that
consideration of the Motion and the relief requested therein is a core proceeding pursuant to 28
U.S.C. § 157; and adequate notice of the Motion having been given and it appearing that no other
notice need be given; and the Debtors and EdgeAQ, LLC or its designee (the “Buyer™), have
reached agreement regarding the terms and conditions of the sale of substantially all of the assets
of the Debtors to the Buyer as set forth in that certain Asset Purchase Agreement between the
Debtors and the Buyer, a final form of which (with amendments thereto) is attached hereto as
Exhibit A (the “Purchase Agreement”), and for the Debtors to sell and transfer the Acquired
Assets, and assume and assign the Assumed Contracts (as defined in the Purchase Agreement) to
the Buyer in accordance with the terms and conditions of the Purchase Agreement (the “Sale™);
and the transactions represented by the Purchase Agreement having been determined to be the
highest and best offer for the Acquired Assets; and a hearing having been held on May 5, 2014,
whereupon the Court entered its Order (4) Approving Sale Procedures and Bidding Protections
in Connection with Sale of the Debtors’ Assets Pursuant to Sections 363 and 365 of the
Bankruptcy Code; (B) Scheduling an Auction and Hearing to Consider Approval of the Sale of
the Debtors’ Assets; (C) Approving Notice of Respective Dates, Times and Places for Auction
and for Hearing on Approval of Asset Purchase Agreement and Sale of the Debtors’ Assets, and
Assumption and Assignmen"t of Certain Executory Contracts and Unexpired Leases; (D)
Establishing Procedures for Noticing and Determining Cure Amounts; and (E) Granting Other
Relief [D.1. 233] (the “Sale Procedures Order”); and a hearing having been beld on June 2,
2014, on the Emergency Motion for Extension of Bid Deadline and Auction Date Contained in
Sale Procedures Order [D. 1. 252] and the Court having extended the dates for the Bid Deadline,

the Auction and the Sale Hearing in response thereto (see D.I. 281) and a sale hearing having

PHIL1 3671991v.1
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been held on June 10, 2014 (the “Sale Hearing”) to consider the relief requested in the Motion
and approval of the Purchase Agreement; and appearances of all interested parties having been
noted on the record of the Sale Hearing; and upon all of the proceedings had before the Court
(including, without limitation, the testimony and other evidence proffered or adduced at the Sale
Hearing); and the Court having found and determined that the relief sought in the Motion is in
the best interests of the Debtors, their estates, their creditors, and all parties in interest and that
the legal and factual bases set forth in the Motion establish just cause for the relief granted
herein; and after due deliberation and sufficient cause appearing therefor, it is hereby

FOUND AND DETERMINED THAT:’

A Jurisdiction: This Court has jurisdiction to consider the Motion and the relief
requested therein, including, without limitation, the Acquired Assets to be sold, transferred, and
conveyed pursuant to the Purchase Agreement and the Sale contemplated by the Purchase
Agreement, pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of
Reference from the United States District Court for the District of Delaware, dated as of
February 29, 2012. Approval of the Debtors’ entry into the Purchase Agreement, and the
transactions contemplated thereby is a core proceeding under 28 U.S.C. §§ 157(b)(2).

B. Venue: Venue of these cases and the Motion in this District and Court is proper
pursuant to 28 U.5.C. §§ 1408 and 1409.

C. Statutory Predicates: The statutory predicates for the approval of the Purchase

Agreement and transactions contemplated therein are sections 105, 363, 364 and 365 of Title 11

* The findings of fact and the conclusions of law stated herein shall constitute the Court’s findings of fact and

conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy
Rule 9014. To the extent any finding of fact shall be determined to be a conclusion of law, it shall be so deemed,
and to the extent any conclusion of law shall be determined to be a finding of fact, it shall be so deemed. All
findings of fact and conclusions of law announced by the Court at the Sale Hearing in relation to the Motion are
hereby incorporated herein to the extent not inconsistent herewith.

4
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of the United States Code (the “Bankruptcy Code’), Rules 2002, 4001, 6004, 6006, and 9014 of
the Federal Rules of Bankruptey Procedure (the “Bankruptcy Rules”), and Rule 6004-1 of the
Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
Dastrict of Delaware (the “Local Rules™).

D. Final Order: This Order constitutes a final and appealable order within the
meaning of 28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006{(d), and to
any extent necessary under Bankruptcy Rule 9014 and Rule 54(b} of the Federal Rules of Civil
Procedure, as made applicable by Bankruptcy Rule 7054, the Court expressly finds that there is
no just reason for delay in the implementation of this Order and expressly directs entry of
judgment as set forth herein.

E. Notice: As evidenced by the affidavits or declarations of service and publication
previously filed with this Court and otherwise, proper, timely, adequate, and sufficient notice of
the Motion, the Sale Procedures Order, the Auction, the Sale Hearing, the Purchase Agreement,
the Sale, the Cure Notices (as defined in the Sale Procedures Order), and this Sale Order has
been provided in accordance with, and the Debtors have complied with all obligations to provide
notice under, the Sale Procedures Order and sections 102(1), 105(a), 363 and 365 of the
Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6004, 6006 and 9014 and Local Rule 6004-1.

F. Opportunity to be Heard: A reasonable opportunity to object or be heard
regarding the relief requested in the Motion and the transactions pursuant thereto, including,
without limitation, with respect to the assumption and assignment of the Assumed Contracts, has
been afforded to all interested persons and entities, including, without limitation, the following:
(i) the Office of the United States Trustee for the Disirict of Delaware, (ii) counsel for the

committee of note holders formed in these cases (the “Committee”), (iii) counsel to Liberty

PHIL! 3671991v.1
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Partners Lenders, L.L.C., (“Liberty Lenders”) the Debtors’ secured lender, (iv) parties entitled to
receive notice in the Bankruptey Cases pursuant to Bankruptey Rule 2002, (v} all entities known
by the Debiors to have asserted any lien, claim, interest, or encumbrance in or on the Acquired
Assets, (vi) all counterparties to the Assumed Contracts, (vii) the Internal Revenue Service and
all state and local taxing authorities in jurisdictions where the Debtors have or may have any tax
liability (collectively, the “Taxing Authorities™), (viii} all governmental agencies required to
receive notice of proceedings under the Bankruptey Rules, (ix) all persons who have expressed
an interest in acquiring the Acquired Assets, and (x) all known creditors of the Debtors. The
notice provided constitutes good and sufficient notice of the Motion and the Sale Hearing, and no
other or further notice of the Motion or the Sale Hearing or the entry of this Order need be given.
Objections, if any, to the Motion have been withdrawn or resolved and, to the extent not
withdrawn or resolved, are hereby overruled.,

G. Marketing Process: As demonstrated by: (i) the testimony and other evidence
proffered or adduced at the Sale Hearing, and (ii} the representations of counsel made on the
record at the Sale Hearing, the Debtors have thoroughly marketed the Acquired Assets and have
conducted the bidding solicitation fairly, with adequate opportunity for parties that either
expressed an interest in acquiring or liquidating the Acquired Assets, or who the Debtors
believed may have an interest in acquiring or liquidating the Acquired Assets, to submit
competing bids. The Debtors and the Buyer have respectively negotiated and undertaken their
roles leading to the Sale, and enfry into the Purchase Agreement in a diligent, noncollusive, fair,
and good faith manner.

H. Highest and Best Offer: The Purchase Agreement attached hereto as Exhibit A,

including, without limitation, the form and total consideration to be realized by the Debtors

PHIL1 3671991v.1
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pursuant to the Purchase Agreement, (1) is the highest and best offer received by the Debtors for
the Acquired Assets, (ii) is fair and reasonable, and (iii) is in the best interests of the Debtors,
their estates, their creditors and all other parties in interest. There is no legal or equitable reason
to delay entry into the Purchase Agreement and the transactions contemplated therein, including,
without limitation, the Sale,

I Business Judgment: The Debtors® decisions to (i) enter into the Purchase
Agreement, (i) perform under the Purchase Agreement, and (iii) to assume and to assign the
Assumed Contracts (as such Assumed Contracts may be amended, supplemented, or otherwise
modified prior to assumption and assignment without further order of the Court) that are
designated for assumption and assignment pursuant to the terms of this Order, the Sale
Procedures Order, the Cure Notices, and the Purchase Agreement, are reasonable exercises of the
Debtors’ sound business judgment consistent with their fiduciary duties and are in the best
interests of the Debtors, their estates, their creditors, and all other parties in interest.

L. Time of the Essence: Time is of the essence in effectuating the Purchase
Agreement and proceeding with the transactions contemplated therein without interruption.
Based on the record of the Sale Hearing, and for the reasons stated on the record at the Sale
Hearing, the Sale under the Purchase Agreement needs to be closed promptly after entry of this
Order in order to maximize the value that the Buyer may realize from the Sale, and the value that
the Debtors may realize from entering into the Purchase Agreement. Moreover, pursuant to
sections 2.01 and 2.04(e) of the Purchase Agreement, the Debtors and the Buyer are obligated to
close the Sale on or before June 16, 2014 and use commercially reasonable best efforts to close

the Sale on June 13, 2014. Accordingly, cause exists to lift the stay to the extent necessary, as

PHIL1 3671991v.1
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contemplated by Bankruptcy Rules 4001(a), 6004(h), and 6006(d) and permit the immediate
effectiveness of this Order.

K. Sale Free and Clear: As demonstrated by: the testimony and other evidence
proffered or adduced at the Sale Hearing, the Acquired Assets constitute property of the Debtors’
estates and title thereto is vested in the Debtors’ estates within the meaning of section 541(a) of
the Bankruptcy Code. As demonstrated by the testimony and other evidence proffered or
adduced at the Sale Hearing a sale of the Acquired Assets, other than one free and clear of Liens,
claims, encumbrances, and interests, including, without limitation, security interests of whatever
kind or nature (including, without limitation, all “claims™ as defined in section 101(5) of the
Bankruptcy Code), whether known or unknown, now existing or hereafter arising, asserted or
unasserted, mature or inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed,
recorded or unrecorded, perfected or unperfected, allowed or disallowed, contingent or non-
contingent, liquidated or unliquidated, material or non-material, disputed or undisputed, and
whether imposed by agreement, understanding, law, equity or otherwise, including, without
limitation, claims otherwise arising under any theory, law or doctrine of successor liability or
related theories (each an “Encumbrance”, and collectively, the “Encumbrances™) and without
the protections of this Order would hinder the Debtors’ ability to obtain the consideration
provided for in the Purchase Agreement, thus, would impact materially and adversely the value
that the Debtors’ estates would be able to obtain for the sale of such Acquired Assets. As
demonstrated by the testimony and other evidence proffered or adduced at the Sale Hearing, but
for the protections afforded to the Buyer under the Bankruptcy Code and this Order, the Buyer
would not have offered to pay the consideration contemplated in the Purchase Agreement. In

addition, each entity with an Encumbrance upon the Acquired Assets, (a) has consented to the
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Sale or is deemed to have consented to the Sale, (b) could be compelled in a legal or equitable
proceeding to accept money satisfaction of such interest, or (c) otherwise falls within the
provisions of section 363(f) of the Bankruptcy Code, and therefore, in each case, one or more of
the standards set forth in section 363(f)(1)-(5) of the Bankruptcy Code has been satisfied. Those
holders of Encumbrances who did not object, or who withdrew their objections to the Motion are
deemed to have consented pursuant to section 363(f)(2) of the Bankrupicy Code. Therefore,
approval of the Purchase Agreement and the consummation of the Sale free and clear of
Encumbrances, with all such encumbrances attaching to the proceeds of the Sale with the same
force, effect, validity, and priority that existed against the Acquired Assets prior to the Petition
Date, is appropriate pursuant to section 363(f) of the Bankruptcy Code and is in the best interests
of the Debtors’ estates, their creditors, and other parties in interest.

L. Arm’s-Length Sale: As demonstrated by: (i) the testimony and other evidence
proffered or adduced at the Sale Hearing, and (ii) the representations of counsel made on the
record at the Sale Hearing, the consideration to be paid by the Buyer under the Purchase
Agreement was negotiated at arm’s-length and constitutes reasonably equivalent value and fair
and adequate consideration for the Acquired Assets. The terms and conditions set forth in the
Purchase Agreement are fair and reasonable under these circumstances and were not entered into
for the purpose of, nor do they have the effect of, hindering, delaying, or defrauding the Debtors
or their creditors under any applicable laws.

M. Good Faith: As demonstrated by: (i) the testimony and other evidence proffered
or adduced at the Sale Hearing, and (ii) the representations of counsel made on the record at the
Sale Hearing, the Debtors, their management and board of directors, employees, agents, and

representatives actively participated in the bidding process and acted in good faith. The
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Purchase Agreement between the Buyer and the Debtors was negotiated and entered into based
upon arm’s-length bargaining, without collusion or fraud, and in good faith as that term is used
in sections 363(m) and 364(e) of the Bankruptcy Code. The Buyer shall be protected by sections
363(m) and 364(e) of the Bankruptcy Code in the event that this Order is reversed or modified
on appeal. The Debtors were free to deal with any other party interested in buying or selling on
behalf of the Debtors’ estates some or all of the Acquired Assets. Neither the Debtors, nor the
Buyer has engaged in any conduct that would cause or permit the Sale, Purchase Agreement or
any related action or the transactions contemplated thereby to be avoided under section 363(n) of
the Bankruptcy Code, or that would prevent the application of sections 363(m) or 364(e) of the
Bankruptcy Code. The Buyer has not violated section 363(n) of the Bankruptcy Code by any
action or inaction. Specifically, the Buyer has not acted in a collusive manner with any person
and the marketing and sale process for the Acquired Assets was not controlled by any agreement
among bidders. The Buyer’s prospective performance and payment of amounts owing under the
Purchase Agreement are each in good faith and for valid business purposes and uses.

N. Assumed Liabilities and Permitted Liens: The Buyer has not agreed to assume
and shall have no obligations with respect to any Encumbrances of the Debtors or their
Subsidiaries or Affiliates other than the Assumed Liabilities and the Permitted Liens expressly
set forth in the Purchase Agreement.

0. Transfer of Acquired Assets: The transfer of each of the Acquired Assets to the
Buyer will be as of the Closing Date a legal, valid, and effective transfer of such assets and vests
or will vest the Buyer with all right, title, and interest of the Debtors in the Acquired Assets free
and clear of all Encumbrances accruing, arising, or relating thereto any time prior to the Closing

Date (except for any Assumed Liabilities and Permitted Liens under the Purchase Agreement),
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with all such Encumbrances attaching to the proceeds of the Sale with the same force, effect,
validity, and priority that existed against the Acquired Assets prior to the Petition Date.

P. Assumed Contracts: The Debtors and the Buyer have, to the extent necessary,
satisfied the requirements of section 365 of the Bankruptcy Code, including, without limitation,
sections 365(b)(1)(A) and (B) and 365(f) of the Bankruptcy Code, in connection with the Sale
and the assumption and assignment of the Assumed Contracts to the extent provided under the
Purchase Agreement. The Buyer is able to demonstrate adequate assurance of future
performance with respect to the Assumed Contracts in accordance with section 365(b)(1)(C) of
the Bankruptcy Code, subject only to the rights of the non-Debtor counterparties to the Assumed
Contracts to object to the adequacy of such assurance by filing an objection (each, an “Adequate
Assurance Objection™) on or before 4:00 p.m. (EDT) on June 11, 2014. A hearing to consider
any Adequate Assurance Objections shall be held on June 13, 2014 at 10:00 a.m. (EDT) (the

“Adequate Assurance Hearing”), provided, however, that the Adequate Assurance Hearing shall

be cancelled in the event that there are no timely filed Adequate Assurance Objections or in the
event that all such objections are resolved in advance of the Adequate Assurance Hearing.
Except as expressly provided by the Purchase Agreement, the Assumed Contracts are assumable
and assignable notwithstanding any provisions contained therein to the contrary.

Q. No Continuation: By consummating the Sale pursuant to the Purchase
Agreement and the Sale contemplated thereby, the Buyer is not a mere continuation of the
Debtors or their estates and there is no continuity between the Buyer and the Debtors. The Buyer
is not a successor to the Debtors or their estates and the Sale does not amount to a consolidation,

merger, or de facto merger of the Buyer and the Debtors.

11
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R. No Sub Rosa Plan: The Sale of the Acquired Assets outside a chapter 11 plan
pursuant to the Purchase Agreement neither impermissibly restructures the rights of the Debtors®
creditors nor impermissibly dictates the terms of a chapter 11 plan of the Debtors. The Sale does
not constitute a sub rosa plan.

S. Insider Status: The Buyer is not an “insider” or “affiliate” of the Debtors as
those terms are defined in section 101(31) of the Bankruptcy Code. No common identity of
directors or controlling stockholders exists between the Buyer and the Debtors.

T. Corporate Authority: The Debtors (i) have full corporate or other power to
execute, deliver and perform their obligations under the Purchase Agreement and all other
transactions contemplated thereby (including, without limitation, assuming and assigning to the
Buyer the Assumed Contracts), and entry into the Purchase Agreement have been duly and
validly authorized by all nccessary corporate or similar action, (i) have all of the corporate or
other power and authority mecessary to consummate the transactions contemplated by the
Purchase Agreement, and (jii) have taken all actions necessary to authorize and approve the
Purchase Agreement and the transactions contemplated thereby. No consents or approvals, other
than those expressly provided for herein or in the Purchase Agreement, are required for the

Debtors to consummate such transactions.

U. Sale Procedures Order: The Sale Procedures Order has not been vacated and is

incorporated herein by reference.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED

THAT:

Motion Granted, Objections Overruled

12
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1. The relief requested in the Motion is granted and approved as set forth in this
Order, and the Sale contemplated thereby and by the Purchase Agreement is approved as set
forth in this Order.

2. Any and all objections and responses to the Motion or the relief requested therein
that have not been withdrawn, waived, settled, or resolved as set forth herein, and all reservations
of rights included in such objections and responses, are hereby overruled in all respects and
denied.

Purchase Agreement Approved and Authorized

3. The Purchase Agreement is approved pursuant to section 363 and 365 of the
Bankruptcy Code. The Debtors are hereby authorized and empowered to enter into and perform
under the Purchase Agreement, and the Purchase Agreement and the transactions ‘contcmplated
therein (including, without limitation, assuming and assigning to the Buyer the Assumed
Contracts without further order of the Court) are hereby approved in their entirety and are
incorporated herein by reference.

4, In the event for any reason EdgeAQ, LLC, as Buyer, defaults and does not close
in accordance with the Purchase Agreement, the Debtors and PCF Number 2, Inc. (the Back-Up
Bidder) are authorized to close under and in accordance with the Sale Procedures Order, the Sale
Procedures and the purchase agreement previously executed by and between the Debtors and
PCF Number 2, Inc. dated April 11, 2014, as amended (and as same may be further amended by
agreement of the Debtors and PCF Number 2, Inc.) (the “PCF Purchase Agreement”), and in
such event, all protections afforded to EdgeAQ as buyer shall be provided to PCF Number 2, Inc,

which for all purposes shall be substituted as the “Buyer” in this Order and the purchase
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agreement between PCF Number 2, Inc. and Debtors for all purposes shall be substituted for the
Purchase Agreement in this Order.

5. The Debtors are hereby authorized, pursuant to section 363(b) of the Bankruptcy
Code, to take such actions as may be necessary and appropriate to implement the Purchase
Agreement and to consummate the Sale in accordance with the terms and conditions set forth in
the Purchase Agreement and this Order (including, without limitation, executing,
acknowledging, and delivering such deeds, assignments, conveyances, and other assurances,
documents, and instruments of transfer and taking any action for purposes of assigning,
transferring, granting, conveying, and confirming to the Buyer, or reducing to possession, any or
all of the Acquired Assets), without the necessity of a further order of this Court.

6. The Debtors are authorized, pursuant to sections 105 and 363(b) and (f} of the
Bankruptcy Code, to sell the Acquired Assets to the Buyer upon delivery of the consideration to
be paid at the Closing specified in the Purchase Agreement.

7. As demonstrated by the testimony and other evidence proffered or adduced at the
Sale Hearing, upon the Closing, all of the Debtors’ right, title, and interest in and to, and
possession of, the Acquired Assets shall be immediately vested in the Buyer with good and
marketable title pursuant to sections 105(a), 363(b), 363(f), and 365 of the Bankruptcy Code free
and clear of any and all Encumbrances (except for the Assumed Liabilities and the Permitted
Liens). Unless the holders of Encumbrances in or against the Acquired Assets have agreed to
other treatment and except as set forth explicitly in the Purchase Agreement, such Encumbrances
shall attach to the proceeds of the Sale with the same force, effect, validity, and priority that
existed against the Acquired Assets prior to the Petition Date. Buyer does not assume and is not

liable for any Excluded Liabilities (as defined in the Purchase Agreement).
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8. The sale of the Acquired Assets to the Buyer under the Purchase Agreement
constitutes a transfer for reasonably equivalent value and fair consideration under the Bankruptcy
Code and laws of all appiicable jurisdictions, including, without limitation, the laws of each state
in which the Acquired Assets are located. The sale approved by this Order is not subject to
avoidance pursuant to section 363(n) of the Bankruptcy Code.

9. The Debtors are hereby authorized to pay, without further order of this Court,
whether before, at, or after the Closing, any expenses or costs that are required to be paid to
consummate the Sale or perform their obligations under the Purchase Agreement. Any amounts
that become payable by the Debtors to the Buyer pursuant to the Purchase Agreement (and
related agreements executed in connection therewith) shall constitute an administrative expense
within the meaning of section 503(b)(1) of the Bankruptcy Code, subject to the Carve-Out (as
defined in the Final Order (A) Authorizing Postpetition Use of Cash Collateral, (B) Granting
Adequate Protection to the Adequate Protection Parties, (C) Scheduling a Final Hearing
Pursuant to Bankruptcy Rule 4001(B), and (D) Granting Related Relief |D.1. 83] (the “Final
Cash Collateral Order™)), and shall be treated with such priority in the event of conversion of
these chapter 11 cases to cases under chapter 7 of the Bankruptcy Code. Until satisfied, all such
obligations shall continue to have the protections provided in this Order, and constitute
administrative expenses within the meaning of section 503(b)}(1) of the Bankruptcy Code
notwithstanding any appointment of any trustee, party, entity or other fiduciary under any section
of the Bankruptcy Code with respect to the Debtors.

10.  All entities are prohibited and enjoined from taking any action to adversely affect
or interfere with, or that would be inconsistent with, the ability of the Debtors to transfer the

Acquired Assets to the Buyer in accordance with the Purchase Agreement and this Order.
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11.  The Debtors are hereby authorized and directed to assume and to assign to the
Buyer the Assumed Contracts pursuant to section 365 of the Bankruptcy Code free and clear of
all Encumbrances (other than Assumed Liabiliies and Permitted Liens), with all such
Encumbrances to attach to the proceeds of the Sale with the same force, effect, validity, and
priority that existed against the Acquired Assets prior to the Petition Date. Each of the contracts
and leases set forth on Exhibit B attached to this Order constitutes an executory contract or
unexpired lease within the meaning of section 365 of the Bankruptcy Code or is deemed a valid
and enforceable post-petition contract or lease of the Debtors, which contract or lease may be
assumed and/or assigned by the Debtors effective upon the sale of the Acquired Assets. No later
than five (5) business days after the Closing Date, the Debtors will file a complete list of the
contracts and leases that were assumed and assigned as Assumed Contracts as of the Closing
Date in connection with the sale of the Acquired Assets, except that in no event shall such list
include any séle bonus contract. The assumption of any liabilities under the Assumed Contracts
by the Buyer shall constitute a legal, valid, and effective delegation of all liabilities thereunder to
the Buyer and shall divest the Debtors of all liability with respect to such Assumed Contracts.

12. Pursuant to section 365(b)(1)(A) and (B) of the Bankruptcy Code, the Debtors
shall pay to the counterparties to any Assumed Contracts the Cure Costs, if any, set forth on
Exhibit B hereto, such Cure Costs representing the maximum Cure Costs, if any, due to such
counterparties, or such other amounts as the non-Debtor counterparties to such contracts shall
have agreed to accept in lieu of such Cure Costs no later than five (5) business days after the
Closing Date. The payment of the applicable Cure Costs shall: (a) cure all defaults under the
Assumed Contracts as contemplated by section 365 of the Bankruptcy Code as of the Closing

Date; (b) compensate for any actual pecuniary loss to such non-Debtor counterparty resulting
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from such default; and (c) together with the assumption of the Assumed Contracts by the
Debtors, the assignment of the Assumed Contracts to the Buyer, any additional information
provided to the non-Debtor countetrparties to the Assumed Contracts with respect io the adequate
assurance of future performance with respect to such contracts, and any evidence proffered or
adduced at the Sale Hearing with respect to the adequate assurance of future performance with
tespect to the Assumed Contracts, constitute adequate assurance of future performance thereof,
subject only to the rights of the non-Debtor counterparties to the Assumed Contracts to file an
Adequate Assurance Objection in accordance with the terms of this Order.

13.  No defaults exist in the Debtors’ performance under the Assumed Contracts as of
the date of this Order other than the failure to pay amounts equal to the Cure Costs or defaults
that are not required to be cured as contemplated in section 365(b)(1)(A) of the Bankruptcy
Code.

14.  Upon the Closing, the Buyer shall be deemed to be substituted for the Debtors as
a party to the applicable Assumed Contracis, and the Debtors and their estates shall be released
from any liability for breach of such Assumed Contract occurring after such assignment pursuant
to section 365(k) of the Bankrupicy Code. Any entity that may have had the right to consent to
the assignment of any Assumed Contract is deemed to have consented for the purposes of section
365(e)(2)(A)(ii) of the Bankruptcy Code.

15. The Assumed Contracts are valid and binding, in full force and effect, and
enforceable in accordance with their terms. Any provision in any Assumed Contract that
purports to declare a breach or default as a result of a change of control in respect of the Debtors
is unenforceable and all Assumed Contracts shall remain in full force and effect. No sections or

provisions of any Assumed Contracts that purport to (i) prohibit, restrict, or condition the
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Debtors’ assignment of the Assumed Contract, including, without limitation, the conditioning of
such assignment on the consent of the non-Debtor counterparty to such Assumed Contract; (i)
authorize the dissolution of any partnership or determination, cancellation, or modification of
any partnership interest or Assumed Contract based on the filing of a bankruptcy case, the
financial condition of the Debtors, or similar circumstances; or (iii) provide for additional

payments, penalties, charges, or other financial accommodations in favor of the non-Debtor

counterparty to the Assumed Contracts upon the occurrence of the conditions set forth in
subsections (i) and (ii} above, shall have any force and effect with respect to the Sale and
assignments authorized by this Order, and such provisions constitute unenforceable anti-
assignment provisions under section 365(f) of the Bankruptcy Code and/or are otherwise
unenforceable under section 365(e) of the Bankruptcy Code. The non-Debtor counterparty to
each Assumed Contract shall be deemed to have consented to such assignment under section
365(c)(1)(B) of the Bankruptcy Code, and the Buyer shall enjoy all of the rights and benefits
under each such Assumed Contract as of the applicable date of assumption without the necessity
of obtaining such non-Debtor counterparty’s written consent to the assumption or assignment
thereof.

16.  The Buyer has demonstrated adequate assurance of future performance with
respect to the Assumed Contracts within the meaning of sections 365(b)(1)(C) and 365(H)(2)(B)
of the Bankruptcy Code, subject only to the rights of the non-Debtor counterparties to the
Assumed Contracts to file an Adeguate Assurance Objection in accordance with the terms of this
Order.

17.  Upon the Closing, in accordance with sections 363 and 365 of the Bankruptcy

Code, the Buyer shall be fully and irrevocably vested with all nght, title, and interest of the
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Debtors under the Assumed Contracts, and such Assumed Contracts shall remain in full force
and effect for the benefit of the Buyer.

18.  As of the Closing with respect to the Buyer or any of the Acquired Assets and
once the Debtors fully pay the Cure Costs set forth on Exhibit B hereto or such other amounts as
the non-Debtor counterparties to such contracts shall have agreed to accept in lieu of such Cure
Costs with respect to the Debtors or their bankruptcy estates, each non-Debtor counterparty to an
Assumed Contract shall be forever barred and enjoined from asserting: (a) any default, monetary
or non-monetary, existing as of the Closing, or (b) any objection to the assumption and/or
assignment of such non-Debtor counterparty’s Assumed Contracts, whether or not such non-
Debtor counterparty previously filed a proof of ¢laim or files a proof of claim in the future.

19.  Each non-Debtor counterparty to an Assumed Contract shall be forever barred,
estopped, and permanently enjoined from asserting against the Buyer or its respective property
any assignment fee, acceleration, default, breach or claim or pecuniary loss, or condition to
assignment existing, arising, or accruing as of the Closing Date or arising by reason of the
Closing, including, without limitation, any breach related to or arising out of a change-in-control
in such Assumed Contract, or any purported written or oral modification to the Assumed
Contracts.

20.  The Debtors are authorized and directed to execute such documents and take all
other actions as may be necessary to release any Encumbrances of any kind against the Acquired
Assets as such Encumbrances may have been recorded or may otherwise exist. If any person or
entity that has filed financing statements or other documents or agreements evidencing
Encumbrances on the Acquired Assets shall not have delivered to the Debtors prior to the

Closing, in proper form for filing and executed by the appropriate parties, termination
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statements, instruments of satisfaction, or releases of all such Encumbrances that the person or
entity has with respect to the Acquired Assets, then: (a) the Debtors are hereby authorized and
directed to execute and file such statements, instruments, releases and other documents on behalf
of the person or entity with respect to such Acquired Assets prior to the Closing; (b) the Buyer is
hereby authorized to file, register, or otherwise record a certified copy of this Order, which, once
filed, registered, or otherwise recorded, shall constitute conclusive evidence of the release of all
Encumbrances against, in, or on the Buyer and the Acquired Assets; and {c) the Buyer may seek
in this Court or any other court to compel appropriate entities to execute termination statements,
instruments of satisfaction, and releases of all Encumbrances with respect to the Acquired Assets
other than Assumed Liabilities and Permitted Liens.

2i.  Any Encumbrances of any kind asserted under laws, rules, regulations or
governmental or court orders imposing a stamp, transfer tax or similar tax arising from the
transfer of the Acquired Assets to the Buyer shall be filed against the Debtors’ estates and shall

not be asserted against the Buyer. Pursuant to sections 105(a) and 363 of the Bankruptcy Code,

all Governmental Units and Persons (as defined in sections 101(27) and 101(41) of the
Bankruptey Code, respectively) are hereby enjoined from taking any action against the Buyer to
recover any claim which such Person or Governmental Unit has or may assert against the
Debtors (as such claims exist immediately prior to the Closing) relating to a stamp, transfer tax
or similar tax arising from the transfer of the Acquired Assets to the Buyer.

22.  The Buyer has not assumed or otherwise become obligated for any of the
Debtors® liabilities other than as specifically set forth in the Purchase Agreement. Consequently,
except as explicitly set forth in the Purchase Agreement solely with respect to Assumed

Liabilities and Permitted Liens, all entities are hereby forever barred, estopped, prohibited, and
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permanently enjoined from asserting or prosecuting any claim, Encumbrance or cause of action
against, in, or on the Buyer, its successors or assigns, and their property or commencing or
continuing in any matter any action or other proceeding of any kind or the employment of any
process or any act to collect, setoff (except for setoff asserted prior to the Petition Date), recover,
enforce or seek to impose liability, whether in law or equity, in any judicial, administrative,
arbitral or other proceeding against, in, or on the Buyer, or any affiliate, successor or assign
thereof, or their assets (including, without limitation, the Acquired Assets), with respect to any
(a) Encumbrance against, in, or on the Debtors or the Acquired Assets, (b) to the greatest extent
allowed by applicable law, successor or transferee liability, and/or (c) to the greatest extent
allowed by applicable law, claims of any current or former employee for claims arising out of
employment or termination of employment, including, without limitation, claims for wages,
bonuses, commissions, accrued vacation, severance, continuation of coverage under COBRA, or
pension, welfare, fringe benefits or any other benefits of any kind, including, without limitation,
obligations in respect of retiree medical coverage or benefits, including, without limitation, the
following actions with respect to clauses (a}, (b) or (c): (i) commencing or continuing any action
or other proceeding pending or threatened; (ii) enforcing, attaching, collecting, or recovering in
any manner any judgment, award, decree, or order; (iii) creating, perfecting, or enforcing any
Encumbrance; (iv) asserting any setoff (except for setoff asserted prior to the Petition Date) or
right of subrogation of any kind; (v) commencing or continuing any action, in any manner or
place, that does not comply with, or is inconsistent with, the provisions of this Order or other
orders of this Court, or the agreements or actions contemplated or taken in respect hereof; or (vi)
revoking, terminating, failing or refusing to renew any license, permit, or authorization to

operate any of the Acquired Assets or conduct any of the businesses operated with such assets.
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23.  Except to the extent explicitly set forth in the Purchase Agreement, to the greatest
extent allowed by applicable law, the Buyer shall not be deemed, as a result of any action taken
in connection with the Purchase Agreement, the consummation of the transactions thereunder, or
the transfer, operation, or use of the Acquired Assets to: () be a legal successor or otherwise be
deemed a successor to the Debtors or their estates; (b) have, de facto or otherwise, merged with
or into the Debitors; (c) be a consolidation with the Debtors or their estates; or (d) be an alter ego
or a mere continuation or substantial continuation of the Debtors, including, without limitation,
within the meaning of any foreign, federal, state, or local revenue, pension, ERISA, tax, labor,
employment, environmental, or other rule or regulation (including, without limitation, filing
requirements under any such laws, rules, or regulations), or under any products liability law or
doctrine with respect to the Debtors” liability under such law, rule, regulation, or doctrine.

24.  The Buyer is hereby granted and is entitled to the protections provided to a good
faith buyer under section 363(m) of the Bankruptcy Code, including, without limitation, with
respect to any transfer of any Assumed Contracts as part of the sale of the Acquired Assets
pursuant to section 365 of the Bankruptcy Code and this Order.

25. Each and every federal, state, and local governmental agency or department is
hereby directed to accept any and all documents and instruments necessary and appropriate to
consummate the transactions contemplated by the Purchase Agreement and this Order.

26.  The provisions of this Order shall be self-executing, and neither the Debtors nor
the Buyer shall be required to execute or file releases, termination statements, assignments,
consents, or other instruments in order to effectuate, consummate and implement the provisions
of this Order. However, the Debtors and the Buyer and each of their respective officers,

employees and agents arc hereby authorized and empowered to take all actions and execute and
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deliver any and all documents and instruments that either the Debtors or the Buyer deem
necessary or approprate to implement and effectuate the terms of the Purchase Agreement and
this Order.
27.  The Purchase Agreement and any related agreements may be waived, modified,
amended, or supplemented by agreement of the Debtors and the Buyer without further action of
the Court; provided, however, that any such waiver, modification, amendment, or supplement is
not material and substantially conforms to and effectuates this Order, the Purchase Agreement
and any related agreements.
28.  The failure to include specifically any particular provisions of the Purchase
Agreement or any related agreements in this Order shall not diminish or impair the effectiveness
of such provision, it being the intent of the Court, the Debtors and the Buyer that the Purchase
Agreement and any related agreements and all of their provisions for payment and transactions
are authorized and approved in their entirety with such amendments thereto as may be made by |
the parties in accordance with this Order. Likewise, all of the provisions of this Order are non- !
severable and mutually dependent. |
29.  Except as set forth in the Purchase Agreement, and to the greatest extent allowed i
by applicable law, the Buyer shall not be obligated to (i) continue or maintain in effect, or i
assume any liability in respect of any employee, collective bargaining agreement, pension, i
welfare, fringe benefit or any other benefit plan, trust arrangement or other agreements to which |
either of the Debtors is a party or has any responsibility therefor, including, without limitation,
medical, welfare and pension benefits payable after retirement or other termination of
employment, or (ii) assume any responsibility as a fiduciary, plan sponsor or otherwise, for

making any contribution to, or in respect of the funding, investment or administration of any
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employee benefit plan, arrangement, or agreement (including, without limitation, pension plans)
or the termination of any such plan, arrangement, or agreement.
Order Binding
30.  This Order shall be binding upon and shall govern the acts of all entities,

including, without limitation, all filing agents, filing officers, title agents, title companies,

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state and local officials, and all other
persons and entities who may be required by operation of law, the duties of their office, or
contract, to accept, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title in or to the Acquired Assets; and
each of the foregoing entities is hereby directed to accept for filing any and all of the documents
and instruments necessary and appropriate to consummate the transactions contemplated by the
Purchase Agreement.

31.  This Order and the terms and provisions of the Purchase Agreement shall be
binding on all of the Debtors” creditors (whether known or unknown), the Debtors, the Buyer
and their respective affiliates, successors and assigns, and any affected third parties including,
without limitation, all persons asserting an interest in the Acquired Assets (collectively, the
“Bound Parties”), notwithstanding any subsequent appointment of any trustee, party, entity or
other fiduciary under any section of the Bankruptcy Code with respect to any of the Bound
Parties, and as to such trustee, party, entity or other fiduciary, such terms and provisions likewise
shall be binding. The provisions of this Order and the terms and provisions of the Purchase
Agreement, and any actions taken pursuant hereto or thereto as of the date of entry of such order

shall survive the entry of any order that may be entered confirming or consummating any plan(s)
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of the Debtors or converting the Debtors’ cases from chapter 11 to chapter 7, and the terms and
provisions of the Purchase Agreement, as well as the rights and interests granted pursuant to this
Order and the Purchase Agreement shall continue in these or any superseding cases and shail be
binding upon the Bound Parties and their respective successors and permitted assigns, including,
without limitation, any trustee, party, entity or other fiduciary hereafter appointed as a legal

representative of the Debtors under chapter 7 or chapter 11 of the Bankruptcy Code. Any trustee

appointed in the Debtors’ cases shall be and hereby is authorized to operate the business of the
Debtors to the fullest extent necessary to permit compliance with the terms of this Order and the
Purchase Agreement, and the Buyer and the trustee shall be and hereby are authorized to perform
under the Purchase Agreement upon the appointment of the trustee without the need for further
order of this Court.
Good Faith

32.  Entry into Purchase Agreement is undertaken by the parties thereto in good faith,
as that term is used in sections 363(m) and 364(e) of the Bankruptcy Code, and the Buyer shall
be protected by sections 363(m) and 364(e) of the Bankruptcy Code in the event that this Order
is reversed or modified on appeal. The reversal or modification on appeal of the authorization
provided herein to enter into Purchase Agreement and consummate the transactions
contemplated thereby shall not affect the validity of such transactions, unless such authorization
is duly stayed pending such appeal. The Buyer is entitled to all of the benefits and protections
afforded by sections 363(m) and 364(e) of the Bankruptcy Code, including, without limitation,
with respect to any transfer of any Assumed Contracts as part of the sale of the Acquired Assets
pursuant to section 365 of the Bankruptcy Code and this Order. The transactions under the

Purchase Agreement may not be avoided under section 363(n) of the Bankruptcy Code.
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Other Provisions

33.  The Buyer is a party in interest and shall have the ability to appear and be heard
on all issues related to or otherwise connected to this Order, the various procedures contemplated
herein, any issues related to or otherwise connected to the Sale and the Purchase Agreement.

34.  Nothing contained in any plan confirmed in the Debtors’ chapter 11 cases or any
order of this Court confirming such plan or in any other order in these chapter 11 cases
(including, without limitation, any order approving the wind-down or dismissal of these chapter
11 cases or any order entered after any conversion of these cases to cases under chapter 7 of the
Bankruptcy Code) shall alter, conflict with, or derogate from, the provisions of the Purchase
Agreement or this Order, and to the extent of any conflict or derogation between this Order or
the Purchase Agreement and such future plan or order, the terms of this Order and the Purchase
Agreement shall control. This Order shall survive any dismissal of these chapter 11 cases.

35.  This Court shall retain exclusive jurisdiction to, among other things, interpret,
implement, and enforce the terms and provisions of this Order and the Purchase Agreement, all
amendments thereto and any waivers and consents thereunder and each of the agreements
executed in connection therewith to which the Debtors are a party or which has been assigned by
the Debtors to the Buyer or its designees, and to adjudicate, if necessary, any and all disputes
concerning or relating in any way to the transactions under the Purchase Agreement. This Court
retains jurisdiction to compel delivery of the Acquired Assets, to protect the Buyer and its assets
against any Encumbrances and (to the greatest extent allowed by applicable law) successor and
transferee liability, and to enter orders, as appropriate, pursuant to sections 103, 363, or 365 or
other applicable provisions of the Bankruptcy Code necessary to transfer the Acquired Assets

and the Assumed Contracts to the Buyer; provided, however, that, in the event the Court abstains
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from exercising or declines to exercise such jurisdiction with respect to the Purchase Agreement,
the Sale Procedures Order, or this Order, such abstention, refusal or lack of jurisdiction shall
have no effect upon and shall not control, prohibit, or limit the exercise of jurisdiction of any
other court having competent jurisdiction with respect to any such matter.

37.  The automatic stay imposed by section 362 of the Bankruptcy Code is modified
and the Buyer shall not be required to seek or obtain relief from the automatic stay under section
362 of the Bankruptcy Code to enforce any of its remedies under the Purchase Agreement.

38.  The Buyer is hereby authorized in connection with the consummation of the
transactions under the Purchase Agreement to allocate the Acquired Assets, the Assumed
Liabilities, and the Assumed Contracts among their affiliates, designees, assignees, and/or
successors in a manner as it, in its sole discretion, deem appropriate, and to assign, sublease,
sublicense, transfer, or otherwise dispose of any of the Acquired Assets or the rights under any
Assumed Contract to their affiliates, designees, assignees, and/or successors with all of the rights
and protections accorded under this Order and the Purchase Agreement.

39. The Debtors hereby waive any and all actions related to, and hereby release, the
Buyer and its shareholders, controlling persons, directors, agents, officers, subsidiaries, affiliates,
successors, assigns, managers, principals, officers, employees, investors, funds, advisors,
attorneys, professionals, representatives, accountants, investment bankers, and consultants, each
in their respective capacity as such, from any and all damages, losses, obligations, liabilities,
claims, Encumbrances, actions, causes of action, costs and expenses of any kind, whether known
or unknown, now existing or hereafter arising, asserted or unasserted, mature or inchoate,
contingent or non-contingent, liquidated or unliquidated, material or non-material, disputed or

undisputed, and whether imposed by agreement, understanding, law, equity or otherwise, except
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to the extent assumed or established under the Purchase Agreement and except for an act that
constitutes fraud, williful misconduct, or gross negligence.

40.  All entities, presently, or on or after the Closing, in possession of some or all of
the Acquired Assets are directed to surrender possession of the Acquired Assets directly to the
Buyer or its designees on the Closing or at such time thereafier as the Buyer may request.

41.  No bulk sales law or similar law of any state or other jurisdiction shall apply in

any way to the transactions with the Debtors that are approved by this Order, including, without

limitation, the Purchase Agreement and the transactions thereunder.

42, The Debtors are authorized upon and in connection with the Closing of the Sale,
to change their corporate names and file a motion to change the caption of these chapter 11
cases, consistent with applicable law, to comply with Section 7.05 of the Purchase Agreement.

43,  Notwithstanding anything to the contrary in this Order, the Purchase Agreement,
or any other Transaction Documents (as defined in the Purchase Agreement), (a) the Debtor shall
pay PCF Number 2, Inc. the Break-Up Fee {(as defined in the Motion) in the amount of $395,000
at, and as a condition precedent to the completion of Closing (as defined in the PCF Purchase
Agreement) and consummation -of the Transactions (as defined in the PCF Purchase Agreement)
with the Buyer, (b) the Debtors will return the Deposit (as defined in the PCF Purchase
Agreement) (together with all interest earned thereon) to PCF Number 2, Inc. in accordance with
the PCF Purchase Agreement and the Escrow Agreement (as defined in the PCF Purchase
Agreement) no later than the fifth (5th) business day following the Closing with the Buyer or the
Outside Date (as defined in the PCF Purchase Agreement), as applicable, and (¢} PCF Number 2,

Inc. reserves all of its rights under the PCF Purchase Agreement and the Procedures Order.
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44, The Debtors, Liberty Lenders and the Committee reserve their respective rights as
to the distribution of proceeds from the Sale and notwithstanding anything in the Final Cash
Collateral Order, the Purchase Agreement or this Order to the contrary, the Debtors shall not
automatically transfer any proceeds of the Sale to Liberty Lenders on account of the Prepetition
Obligations (as such term is defined in the Final Cash Collateral Order).

45.  Notwithstanding Bankrupicy Rules 4001, 6004 and 6006, or any other law that
would serve to stay or limit the immediate effect of this Order, this Order shall be effective and
enforceable immediately upon entry and its provisions shall be self-executing. In the absence of
any person or enfity obtaining a stay pending appeal, the Debtors and the Buyer are free to
perform under the Purchase Agreement at any time, subject to the respective terms hereof and
thereof.

46.  Nothing in this Order approves any bonus, severance, or other payments to the
Debtors’ employees that would implicate section 503(c) of the Bankruptcy Code.

47.  To the extent of any conflict between the Sale Procedures Order and this Order,

the terms of this Order shall govern and control.

48.  All time periods set forth in this Order shall be calculated in accordance with

Bankruptcy Rule 9006(a).
Dated: 2014 I W&@W\
mington, Delaware TAKHONORABLE BRENDAN |.. SHANNON

UNITED STATES BANKR Y JUDGE

29
PHILI 3671991v.1
PATENT
REEL: 047890 FRAME: 0309




Case 14-10066-BLS Doc 299-1 Filed 06/12/14 Page 1 of 53
Case 14-10066-BLS Doc 297-1 Filed 06/11/14 Page 30 of 91

EXHIBIT A

PATENT
REEL: 047890 FRAME: 0310




' 777 "Case 14-10066-BLS " 'Doc'297-1 " Filed 06711714 Page3lof9i T T

Execution Yersion

ASSET PURCHASE AGREEMENT

Between

EDGENET, INC,,

EDGENET HOLDING CORPORATION
| And
EDGEAQ, LLC
.Dated June 6, 2014

PHILI 3667984v 3

, PATENT
REEL: 047890 FRAME: 0311




R Case.14-10066-BLS ,.Doc 299-1 .Filed.06/12/14  Page 3 of 53, o

= Case 14-10066-BLS "“Doc 297-1 Filed 06/11/14 " Phger3zof o1~ ' U 1 Ty

Execution Version

TABLE OF CONTENTS

ARTICLE I BASIC TRANSACTION :

1.01 Purchase and Sale 0f ASSELS.........iermmimiermmmmiisincmen st s tieessestisesatorsisses s

1.02 Excluded Assets...

1.03 Assumption oleablhues seeseasretinssinse s e neRsans et rnane ras s s aenirs e basbnes

1.04 Assurned Contracts...

1.05 Excluded Liabilitics............

T.06 PUICHASE PLICR.... .o evrrererrierrereseraneresrssbinracs revnsrrisssssessesnsrenressasetsraserbons

1.07 Deposit ...........

1.08 Allocation of the Pm'chase Pnce and Assumed Lmbﬂmes ................................. rreeresrnsansean

1.09 Acquired Assets sold “As Is, Where Is”.....
ARTICLE I CLOSING OF THE TRANSACTION ..o mensrsens

2.01 The Closing....

2.02 Deliveries at thc Closmg
2.03 Prorations... - 10
2.04 Tcrmmahon ongrecment G UV |
2.05 Effect of Termination.... 11
2.06 Remcdics SO SO OYPR PO § |

ARTICLE Il REPRESENTATIONS AND WARRANTIES OF SELLER..cornevmeemnerennnivns 12

3.01 Organization and Corporate Power... cereresessa s sae et e e eenseraeresssansaraiaseenersvenes K
3.02 Authonzaﬂonlz
3.03 NO VIOIBHOI 11ovieireussiriniisssmmsirsiessminssronsisstssssshinss nasdossossiosassssatssnttessrassrssrenesobabonsnsasssaressy L&
3.04 Title to Properties eeree et e e te R e aree R re e eeA S aaet s semeasanepE et sraeatsb et nrsaeenrarsasnasrantesrenns LD
3. 07 Intellectual Property.... 14
3.08 Litigation; Comphance Permﬂslﬁ
3,09 Brokerage.... ihaimsesRabanaseriNe e LR e SRR S SaAT PR A PL L b aaT e EesnEsesassre naarerabenanarearsre L O
3.10 Govemmental Consenl, etc v retereeratiAras e et et resaryarantasrtarstessieersrnnrarressnvrrresnnrnsrrsranes L}
3 12 Afﬁhated Transactxons ..................................................................................................... 17
3.14 Customers and SUPPLETS ......ccviisesermiamierimionesssemmrtesesssssnie e snsreesssiesssnsasssasesecemsisnesses L
3.15 Absence ofDevelopments SOOI |
3.16 No Other Representations orWan'antLes, Schedu]es SSEDTRSUUPUURRR £ .

ARTICLE IV REPRESENTATIONS AND WARRANTIES OF BUYEF_ " 18

4,01 Organization and Corpor&ta POWET. c.vevetsrcenressarraserassarssiressusisstisesnsiosmssssssssssssssiniasssssssares L8
402 Authorization .., ereteensreraesseeirs 18
4.03 No Violation ... - et ertes ey ts b er ettt rheatart tenerarisbetsiesesantoprerasnessanrs L
4.04 Gnvemmentai AlIthontes Consents etiaserassbab s caat e iREsssabsaeep sanatsntassrnrasesrernerearee ] D

Do B NN RLWL

PHIL1 3667984y .3

PATENT
REEL: 047890 FRAME: 0312




., ,Case 14-10066-BLS Doc 299-1 Filed 06/12/14 Page40f53
' Case 14-10066-BLS  Doc 297-1 *“Filed 06/11/14 Page 330f01

Execution Yersion

4.05 Litigaﬁon........ - .19
4,06 Brokerage.... .19
4,07 Solvency ... .19
4.08 Adcquate Assuranoe .19
4.09 Financial Capabﬂlty 19
4.10 OFAC verennnaiee e .20
ARTICLE V BANKRUPTCY COURT MATTERS... w20
5.01 Bankruptcy Court Approval of Bid Procedures................. w20
5.02 Bankryptcy Court Approval of Sale ..o.ecveeevereenrrecess .20
5.03 [Intentionally deleted.]..... P w20
5.04 Efforts of Seler......cunvirerrvivrncceniseressens 20
5.05 Timing ... ..20
5.06 Review of Pleadmgs ..20
5.07 Avoidance Actions... R 21
ARTICLE VI PRE-CLOSING COVENANTS...ccovcevusesensmsmmenrorsrssrssassmsssorsorserssasessmsesssssneensas 21
6.01 Access to Information...... weerereareens 21
6.02 Confidential Information ............. . w2l
6.03 Employess.... w2l
6.04 Supplements to Schcdules 22
6.05 Conduct of Business.,, w22
ARTICLE VII. OTHER COVENANTS...ccccomacmssssersaenes » w22
~ 7.01 Participation and Service Credit.., w22
7.02 Preservatmn of Re¢ords; Cooperauon w23
? 04 Further Assurances ........................................................................................................... 24

7.05 Name Change....

7.06 Seller Confidentiality.... reseses oo

7.07 Non-Assignment of Con:tracts
7.08 Other Bids...coerecrirmimeresisineeessssransseseessmssssestssss

ARTICLE VIII CONDITIONS TO CLOSING

. %
Lt

25
Error‘ Buokmark nat deﬁned.

25

8.01 Conditions Precedent to Obligations of Buyer ...
8.02 Conditions Precedent to Obligations of Seller...

8.03 Conditions Precedent to Obhgatlons ofBuyer and Sc]lcr

8.04 Frustration of Closing Conditions....
ARTICLE IX LIMITATIONS .,

ererinens2S
26
s
.y

27

9201 Buyer's Review.,.
9,02 No Conscqumual or Pmntwe Damages

ARTICLE X DEFINITIONS

S

wnd8

10.01 Definitions ..
10 02 Knowledge Dcﬁned

FHIL1 3667984v.3

e 28
SRR L

PATENT .
REEL: 047890 FRAME: 0313




.. Case 14-10066-BLS, _Doc 299-1 F|Ied 06/12/14 Page 5 of 53
“Case 14-10066-BLS ~ Doc 297-1 Filed'06/11/14 Page 34°0f91 "

Execution Version

ARTICLE XI MISCELLANEOQUS.......c.ccccvevrsorens _ A .

11.01 Press Releases and CommuniCationS............coveieimeiecerseesssnsecenssress o core e sesssesseesesseses 3 3
11,02 EXPEISES ..ooucverrrenrennrinssssarssssssssssiesssssisssmssssssttsrmtsnsastassssssmssssssssesssrosssossacesssnesesenrersn 30
11,03 Notices .. cebrernae e et e E et et e easrarat R e bean 1e 1t eretcrsttneserenanasrenpensnereces JO
11.04 Successors and Asmgns U USROS VOPUORITUUNURRRRI ¥ |
11.05 Severability ... vt U UTOTORRUTORR: ¥ |
11,06 Descriptive Headmgs, Iutcrpretatmn DlSClOSure Generally38
11.07 Copstruction... - ey e re gy et et n et et nt e esar e sane e srarenreserans SO
11.068 Complete Agmement O PP TOUORROPPPORIOPRONNC ©.
1109 Counterparts; Dehvcryby Facsmlc or PDF OO OOV ROTUPDUDR: 1
11.10 Govemning L.aw... 39
11.11 SubmsmontoJunsdlchou O U SO OOOURP: '
11.12 No Right of Set-OfF ... 39
11, 15 Amendments and Waivers OGSO RO POPRNURAPPORT : | |
11,16 No Third Party Beneﬁc:ary S OO O U PUYPYRUPUORYUUSUPRURUOON : § ¢
11.17 Prevailing Party.... 41
11.18 Non-Recourse .. drterrr e st sanrasese et e sres s b b et bbesstennasvarrasnesererense i |
11.19 Guaranty of Buyer Obhgatmns ....................................................................................... 41

List of Exhibits
Exhibit A Form of Escrow Agreement

Exhibit B Form of Bill of Sale

Exhibit C Form of Assignment and Assumption Agreement
Exhibit D Form of Trademark Assignment

Exhibit E Form of Copyright Assignment

Exhibit F Formn of Domain Name Assignment

Exhibit G Form of Lease Assignment

Exhibit H Form of Approval Order

Exhibit I Form of Procedures Order

Exhibit J Form of Counterparty Consent

Exhibit K Form of Patent Assignment

List of Schedules

Acqmred Asgsets Schedule (§ 1 01)

Cash Escrow Schedule (§ 1.02)

Assumed Liabilities Schedule (§ 1.03)
Sale Bonus Agreements Schedule (§ 1.04(d))
Allocation Scliedule (§ 1,08)

Foreign Qualification Schedule (§ 3.01(a))
Authorization Schedunle (§ 3.03)

Leased Real Property Schedule (§ 3.04(a))
Liens Schedule (§ 3.04(d))

Taxes Schedule (§ 3.05)

iij

PHIL1 3667984v.3

PATENT .
REEL: 047890 FRAME: 0314




.. Case 14-10066-BLS Doc 299-1 Filed 06/12/14 Page 6 of 53
Case 14-10066-BLS Doc 297-1 Filed 06/11/14 Pagje 35 of 91~

Execation Version

Contracts Schedule (§ 3.06)

Intellectual Property Schedule (§ 3.07)
Litigation Schedule; Permit Schedule (§ 3.03)
Governmental Consents Schedule (§ 3.10)
Insurance Schedule (§ 3.11)

Affliated Transactions Schedule (§ 3.12)
Financial Statement Schedule (§ 3.13)
Customers and Suppliers Schedule (§ 3.14)
Developments Schedule (§ 3.15)
Avoidance A.ctions Schedule (§ 5.07)
Employees Schedule (§ 6.03)

v

FHIL13667984v.3

_ PATENT
REEL 047890 FRAME: 0315




Case 14-10066- BLS Doc 299 1 Filed 06/12/14 Page 7 of 53 ;

e e e e l i

Execcution Version

ASSET PURCHASE AGREEMENT

THIS AGREEMENT (this “Agpreement”) is made and entered into as of June 6, 2614, P
between EDGEAQ, LLC, a Temnessee limited liability company, or its permitted assigns .
(“Buyer”), EDGENET, INC., a Delaware corporation (“Edgenet”), and EDGENET HOLDING P
CORPORATION, u Delaware corporation (“Holding” and together with Edgenet, “Seller™).
Buyer and Seller are referred to collectively hercin as the “Parties,” and other capitalized terms
used herein and not otherwise defined are defined in ARTICLE X below.

Seller is engaged in the business of providing cloud based content, applications and
services that enable customers to sell more products and services with greater ease aCross
multiple channels and devices (the “Business™).

On Jamary 14, 2014 (the “Petition Date™), Seller filed petitions for protection from its .
creditors under Chapter 11 of Title 11, United States Code (as amended from time to time, the [ i
“Bankruptcy Code™) in the United States Bankmptcy Court for the District of Delaware o
(the “Bankruptey Court™; the bankruptcy case of Seller is identified as Bankruptcy Case No. 14-

10066 and is hereinafter referred to as the “Chapter 11 Case™).

Subject to the terms and conditions set forth in this Agreement, Seller desires to selt to B
Buyer, and Buyer desires to acquire from Seller, substantially all of the assets of Seller used in ! '
the Business, and Seller desires to assign to Buyer, and Buyer desires to assume from Seller, |
ouly those certain liabilities of Seller relating to the Business explicifly listed herein as Assumed : i

Liabilities, I

The transactions contemplated by this Agreement are subject to the gpproval of the
Bankruptcy Court and will be consummated only pursuant to an Approval Order to be cotered by
ithe Bankruptey Court and applicable provisions of the Bankruptcy Code.

NOW, THEREFORE, in consideration of the mutual covenanis contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, intending to be legally bound hereby, the Parties agree as follows:

ARTICLE I . :
BASIC TRANSACTION i

1.01  Purchase and Sale of Assets. On and subject to the terms and conditions of this
Agreement, at the Closing (as hereinafter defined), Buyer shall purchase from Seller, and Seller
shall sell, transfer, convey and deliver to Buyer, all right, title and interest of Seiler in and to the
assets and property of Seller, including those set forth on the Acquired Assets Schedule attached
hereto free and clear of all Liens and Lisbilities {except Permiited Liens and the Assumed
Liabilities) pursuant to sections 105, 363 and 365 of the Bankruptcy Code (collectively, the
“Acquired Assets™), but excluding the Excluded Assets, including the following assets of Seller:

(a)  all accounts, notes and other receivables, including those set forth on part

1.01(a) of the Acquired Assets Schedule;
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(b)  all leasehold and other interests in real property set forth on part 1.01(b) of
the Acquired Assets Schedule;

{c) (i) all fixed assets, equipment, spare parts, machinery, furniture, fixtures,
tools, computets, servers, telephone systems, fumniture, leasehold improvements and supplies,
and other personal property wherever located and any related rights thereto (the “Equipment™);
and (ii) any and all rights of Seller, to the extent transferable, to the warrenties and licenses
received from manufacturers and sellers of the Equipment (if any), including those set forth on
part 1.01{c) of the Acquired Assets Schedule;

(d) all Intellectual Property owned by Seller, including, but not limited to the
Intellectual Property set forth on part 1.01{d) of the Aecquired Assets Schedule (the “Seller
Cwned lntellectual Property™);

(¢)  all Contracts set forth on part 1.01(e) of the Acquired Assets Schedule

(collectlvely with the Contracts set forth on part 1.01(b) of the Acquired Assets Schedule,
the “Assumed Contracts™);

()  ell Permits and sirilar rights obtained from Government Authorities, to
the extent assignable; ' ‘

(g  all Business Records (except to the extent included in the Excluded
Assets), ) : ,

(hy  all rights to and goodwill and other intangible asscts represented by the
name “Edgenet” or any other names used by Seller or the Business and any logos related thereto
and associated with the Acquired Assets, including customer and supplier lists;

(D) sﬁbject to Secction 2.03 below, all surety accounts, prepaid expenses,
refunds, security and like deposits, and other similar prepaid items relating to any Acquired
Assets or Assumed Liabilities;

: 1) any and all rights of set-off of Selfer arising out of er relating to events
prior to the Closing Date {except to the extent relating to the Excluded Liabilities);

(k)  any and all computer applications, software, owned or llcensed, whether
for general business usage (e.g., accounting, word processing, graphics, spreadsheet analysis,
etc.) or specific, unique-to-the-busivess usage and all computer operating, security or
programming software, owned or licensed by Seller, to the extent assignable with respect to any
licensed applications or software;

()  all telephone numbers, fax numbers, email addresses, and internet domain
NAImes, . '

(m} all rights, remedies and benefits of Seller arising uoder or relating tp any
of the Acquired Assets or the Assumed Liabilities, including rights, remedies and benefits arising
out of express ¢r implied warranties and services agreements from manufacturers or suppliers of

2
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the Equipment (of components thereof), the other Acquired Assets or products purchased or
ordered by Seller prior to the Closing Date (and in any case, any component thereof), and all |
claims and causes of action arising therefrom; 5

{n)  all rights of Seller under non-disclosure or confidentiality, non-compete,
assignment of intellectual property rights (inventions), acknowledgements of work-for-hire or
non-solicitation agreements with employees, consultants, independent contractors and agents of
Seller or with third parties, including non-disclosure or confidentiality, non-compete, or non-
solicitation agreements emtered into in connection with the sale of the Business, in each case to J
. thc exient assignable; :

: (o)  the PayPal Funds, provided that the Purchase Price shall be increased
dollar for dollar on the.Closing Date by the amount of the PayPal Punds acquired by Buyer
(which, for the avoidance of doubt, at Closing such PayPal Funds shall remain on deposit with
PayPal for the benefit of Buyer);

(p)  the short-term disability, long-term disability, life insurance, health, .
dental, vision, and 401(k) plans of Seller set forth on part 1.01{p} of the Acquited Assets
Schedule (the “Assuned Plans™); j

(@)  all other assets of Seller of cvery nature, kind and description, tangible and
intangible, owned or .leased or licensed, wherever located, ather than Contracts that are not
Assumed Confracts and the Excluded Assets, .

1.02  Excluded Assets. Notwithstanding anything else herein or in any document or ;
instrument delivered pursuant hereto, the Acquired Assets shall not include any of the assets and i
property of Seller described in this Section 1.02 (the “Excluded Assets™), none of which shall be
conveyed to Buyer:- : ‘

(a) Seller’s insurance policies and any prepaid premiums with respect thercto
to the extent such policies cover any Excluded Liabilities; K

()  Seller’s corporate charter and bylaws, qualifications to conduct business as
a foreign corporation, arrangements with registered agents relating to foreign qualifications,
taxpayer and other identification numbers, seals, minute books, stock transfer boeks, blank stock
certificates and other documents relating to the organization, maintenance, and existence of
Seller as a corporation;

{¢)  all claims, deposits, prepayments, refunds, causes of action, choses in
action, rights of recovery, rights of set off, and rights of recoupmcnt with respect to any
Excluded Assets (including, without hmltanon, with respect to insurance policies and Taxes
relating to Seller’s income);

(d)  ali cash and cash equivalents other than (x) cash representing payment of i
the Special Receivables described in Section 1.10 to the extent such Special Receivables arc paid )
prior to Closing, and, (v} to the extent not constituting accounts receivable, prepaid expenses

(subject to Section 2.03), or PayPal Funds, all “restricted cash” consisting of certificates of

3
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deposit pledged by Seller to securc credit card obligations and all “cash reserves” held by credit
card -and/or or payment processors and any and all cash escrows funded by Seller for utilities,
including, without limitation, the deposits and cash escrows described on Schedule 1.02(d) .
" attached hereto; ' . i

(e) the SpOILSOI'ShlP of and assets maintained pursuant to or in connection with _
any Plan (other than pursuant {o or in connection with an Assumed Plan) of Seller or any of its ;
Affiliates; . ;

(f)  all rights of Seller ansing under this Agreement and under any other
agreement between Buyer and Seller entered into in connection with this Agreement;

() the Excluded Contracts and any Contract terminated or expired prior to the
Closing Date in accordance with its terms or in the ordinary course of the Business;

(b) all preference or avoidance claims and actions of Seller including any such
claims and actions arising under sections 544, 545, 547, 548, 549, and 550 of the Bankruptcy
Code (the “Avoidance Actions™);

()] all deposits with respect to legal, accounting, financial advisory, valuation
a.nd investment banking fees and expenses incurred by or on behalf of Seller or its Affiliates;

G)  any () confidential personnel and medical records pertaining to any f
employee of Seller; (ii) books or records that Seller is required by Law to retain or that relate to
the Excluded Assets or Excluded Liabilities, and (iii) Tax Returns, financial statements, and
corporate or other entity filings and all related documents; provided, however, that Buyer shall
have the right to make copies of any portions of such retained books and records that relate to the
Business or any of the Acquired Assets or Assumed Liabilities; and

(k)  any claim, right or interest of Seller in or to any refund, rebate, abatement
ot other recovery for Taxes, together with any interest due thereon or penalty rebate arising
therefrom, for any Tax period (or portion thereof) ending on or before the Closing Date.

103  Assumption of Liabilities. On and subject to the terms and conditions of this
Agreement, at the Closing, Buyer shall assume the Seller’s liabilities and obligations expressly
set forth below (the “Assumed Liabilities”™) and no other Liabilities of the Seller or its Affiliates:

(a)  all accounts payable as of the Closing Date that are current and arose post-
petition in the ordinary course of business consistent with past practice {a listing of the current,
post-pefition accounts payable as of the date indicated are set forth on part 1.03(2) of the
Assumed Liabilities Schedule, to be updated no later than two (2) Busmess Day’s prior to
Closmg)

(b)  the liabilities assumed pursuant to Section 6.03 (“Employees™);

(©  all obligations and liabilities under the Assumed Contracts first arising
after the Closing; .
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(d) all obligations and liabilities for ordinary course refunds, advertising,
coupons, adjustments, allowances, repairs, exchanges, retums and warranly, merchantability and
similar claims relating to or arising in the ordinary course from the Business first arising after the
Closing;

(e) all lisbilities and obligations for (i) one-half the aggregate amount of'
Transfer Taxes payable under Section 7.03(a) below and (ii) Taxes related to the Acquire'd
Assets for pedods (or portions thereof) beginning on the day after the Closmg Date, in
accordance with Section 7.03 below;

. @B all obligations and liabilities of Seller set forth on the Agsumed Liabilitics P
Schedule first arising after the Closing; and oo

(g)  all liabilities under any Assumed Plan maintained by Seller.
1.04  Assumed Contracts.

(a) - At the Closing and pursuant to section 365 of the Bankniptcy Code and .
the Approval Order, Seller shall assume and assign to Buyer, and Buyer shall consent to such |
assignment from Seller, the Assumed Contracts. All Cure Costs with respect to the Assumed
Contracts shall be paid in full by Seller no later than five (5) Business Days after the later of (i)
the Closing Date and (b) the date the Bankruptcy Court enters an order determining the Cure i
Costs, and Buyer shall have no Liability therefor. Buyer shall be responsible for providing -
adequate assurance of future performance under the Assumed Contracts in connection with the - i
asstrmptmn and assignment thereof by Seller

(b)  From the date hereof through the Bid Deadline Date, Buyer shall have the
right, by written notice to Seller, to either (i) designate. any Contract not already so designated to
be an Assumed Contract (to the extent that such Contract is still in effect), or (i) remove any _ ,
Contract from the Acquired Assets Schedule. The Acquired Assets Schedule shall be amended |
to include or remove any such Contract as an Assumed Coniract. Any Contract not listed on, or
initially listed on but subsequently removed by Buyer from, the Acquired Asset Schedule shail |
not be designated as an Assumed Contract (each, an “Excluded Contract™) for all purposes of this ;
Agreement and all liabilities and obligations undet such Contract shall be Excluded Liabilities
for all purposes of this Agreement. Any such addition or removal does not affect the Purchase
Price payable hereunder. ‘

{¢)  Seller may in its sole and absolute discretion, subject to applicable Law, :
assume, assign, or reject any Contract other than an Assumed Contract at any time; provided, ‘
however, that in the event Seller intends to do so prior to the Closing Date with respect to any :
Contract, Seller shall notify Buyer of such intent in writing and Buyer shall have three (3) :
Business Days to designate such Contract fo be an Assumed Contract (even if such designation
occurs after the Closing Date). In the event Buyer does not agree in writing to designate such i
Contract to be an Assumed Contract within said period, Seller may assutne, assigh, or reject such i
Contract in its sole and absolute discretion at any time thereafter. :
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1.05 Excluded Liabilities. Notwithstanding anything to the contrary contained in this
Agreement or any of the schedules attached hereto, Buyer shall not assume or be deemed to
assume and shall have no responsibility or obligation with respect to, any Liability of, or claim
against, Seller, or of any predecessor, stockholder or other Affiliate of Seller, of any kind or
nature, whether absolute, accrued, contingent or otherwise and whether due or to become due
and whether or not asserted, and whether or not known or unknown or currently existing or
hereafter arising, and however arising for any of the following Liabilities (the “Excluded
Liabilitics™):

(a)  all Taxes of Seller (other than with reSpect to 50% of the Transfer Taxes
under Section 7.03(a) below); . _ i

(b)  all Indebtedness;

(¢)  all inter-company liabilities between Seller and any of its Affiliates or P
Subsidiaries; ' : )
(d  all liabilities under any Plan (other than an Assumed Plan) or pension plan :
maintained by Seller; ,

(¢)  Liabilities or obligations of Seller for all professionsl fees and expenses
for all of its advisors, including, but not limited to, its advisors retained pursuant to any Order of
the Bankruptcy Court;

44 any administrative expense Claims accruing in the Chapter 11 Case; | o

~ {g) all pre-petition and post-petition Claims as.of the Closing Date, including ,
general unsecured Claims, but specifically excluding any items included in clanse (a) of Section '
LQ_}_; . . N ' : ) . , I

()  all Cure Costs;

G) Liabilities or obligations in. connection with the Excluded Contracts;

) any Liabilities related fo Seller Employees and former Seller Employces
except as provided in Section 1.03(b);

(k) ~ any Liabilifies of Seller that any Person seeks to impose upon Buyer by
virtue of any theory of successor liability or "bulk transfer” laws;

)] any Liabilities with respect to any Action or other contingent liabilities of .
Seller (including any environmental, heaith or safety matters), whether or not disclosed to Buyer,
relating to periods and occurrences ended on, before, or after the Closing Date, including any :
Actions or other claims or contingent liabilities relating to torf, personal injury and products -
liability; '
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(m) any Liabilities and obligations of Seller arising under or relating to any
notice and other requirements of the Worker Adjustment and Retraining Notification Act of 1988
(the “WARN Act”) related to terminations prior to, on, or after the Closing; :

(n)  any obligations to provide and any claims made pursuant to any coverage
under the Consolidated Ommibus Budget Reconciliation Act of 1985 (“COBRA™ and amy
related administrative costs;

(0)  any obligations and Lisbilities of Sefler resulting from, caused by or
arising out of, or that relate to, directly or jndirectly, the conduct of Seller or ownership, lease or _
license of any properties or assets or any properties or assets previously used by Seller or any
predecessor of Seller, or other actions, omissions with respect to the period prior fo Closing; and

" (p)  any other Liability or obligation not expressly assumed puisuant to
Section 1.03. : :

106 Purchase Price. Subject to adjustment pursuant to Section 1.01(0) hereof, the
aggregate purchase price for the Acquired Assets shall be equal to (i) Seven Million Nine
Hundred Eighty Thousand Dollars and No Cents (§7,980,000.00), which such amount shall be
payable to Seller at the Closing in immediately available, good finds via wire transfer plus (ii)
the assumption of the Assumed Liabilities (the “Purchase Price”). S

1.07 Dggosii.

(2)  Simultaneously with the execution and delivery of this Agreement, Buyer

.has deposited into escrow with First American Title Insurance Company, as escrow agent (the
“Escrow Agent”), pursuant 1o that certain Escrow Agreement, to be executed contemporaneously i
with this Agreement, among Seller, Buyer and the Escrow Agent in substantially the form
attached hereto as Exhibit A (the “Escrow Agreement’™, by wite transfer of immediately
available funds, a total amount equal to $500,000 as an camest good-faith money deposit and
security for the performance of Buyer’s obligations under this Agreemient (the “Deposit™. The
Escrow Agreement shall include the provisions set forth in this Section 1.07, Upon receipt of the
Deposit, the Escrow Agent shall immediately deposit the Deposit into an interest-bearing
account. Interest shall be treated as set forth in the Escrow Agreement. The Escrow Agent’s _ ;
escrow fees and charges shall be paid by Buyer.

(t)  The Parties agres that the Deposit (plus interest accrued ﬂ]ércon) shall (i) ‘ .,
be applied as a deposit towards the Purchase Price to be delivered to Sefler at Closing as . |
provided in Section 1.06, or (ii) be returned to Buyer ‘or paid to Seller as provided in Section %

1.08  Allocation of the Purchase Price and Assumed Liabilities. The Parties agrce to :
allocate the Purchase Price and Assumed Liabilities among the Acquired Assets in accordance ;
with Code Section 1060. Buyer shall prepare and deliver to Seller an allocation schedule setting
forth Buyer’s determination of the allocation (the “Allocation Schedule™ within sixty (60} days
of the Closing Date, which Allocation Schedulg shall be subject to the reasonable comsnents and
approval of Seller. The Allocation Schedule shall be prepared in accordance with Code Section
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1060 and shall be used by the Parties in preparing Form 8594 (Asset Acquisition Siatement) for
each of Buyer and Seller and all Tax Returns of Buyer and Seller. Buyer and Seller shall each
file Form 8594, prepared in accordance with this Section 1.08, with its federal income Tax
Return for the tax period in which the Closing occurs. The Parties agree that all allocations made ' , '
pursuant to this Section .08 and Allocation Schedule are binding upon them and upon each of : I
their successors and assigns, and that they will not take eny position inconsistent therewith for S
tax, purposes, including in connection with any Tax Return, refund claim, Litigation or otherwise, A
uniess and to the exient required to do 5o pursuant to applicable Law. Cy

1.09 Acquired sold “As Is. Where Is”. BUYER ACKNOWLEDGES AND
AGREES THAT, EXCEPT AS SET FORTH IN THIS AGREEMENT QR THE APPROVAL
ORDER, (a) THE ACQUIRED ASSETS SOLD PURSUANT TO THIS AGREEMENT ARE
SOLD, CONVEYED, TRANSFERRED AND ASSIGNED ON AN “AS IS, WHERE I$” i
BASIS “WITH ALL FAULTS” AND (b) SELLER MAKES NO REPRESENTATIONS OR 5
WARRANTIES, TERMS, CONDITIONS, UNDERSTANDINGS OR COLLATERAL
AGREEMENTS OF ANY NATURE OR KIND, EXPRESS OR IMPLIED, BY STATUTE OR. 5
OTHERWISE CONCERNING THE ACQUIRED ASSETS OR THE CONDITION, i
DESCRIPTION, QUALITY OR USEFULNESS OF THE ACQUIRED ASSETS INCLUDING #
_ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A

PARTICULAR PURPCSE, WHICH WARRANTIES ARE -ALSO HEREBY EXPRESSLY :
DISCLAIMED, _ _ P

BUYER ACKNOWLEDGES THAT IT IS A SOPHISTICATED PURCHASER WHO
HAS HERETOFORE HAD OPEN ACCESS TO, AND SUFFICIENT TIME TC REVIEW,
ALL INFORMATION, DOCUMENTS, AND AGREEMENTS RELATING TO THE
ACQUIRED ASSETS THAT BUYER DEEMED OR DEEMS NECESSARY TO REVIEW,
AND HAS CONDUCTED AN INSPECTION, ANALYSIS AND EVALUATION OF THE
ACQUIRED ASSETS. '

BUYER HAS UNDERTAKEN SUCH INVESTIGATION AS BUYER DEEMED
NECESSARY TO MAKE BUYER FULLY AWARE OF THE CONDITION OF THE
ACQUIRED ASSETS AS WELL AS ALL FACTS, CIRCUMSTANCES AND !
INFORMATION WHICH MAY AFFECT THE USE AND OPERATION OF THE ACQU'[RED :
ASSETS AND THE BUSINESS.

THE PROVISIONS OF THIS SECTION 1.09 SHALL SURVIVE THE CLOSING OR
EARLIER TERMINATION OF THIS AGREEMENT AND SEALL BE INCORPORATED
INTO THE CLOSING DOCUMENTS TO BE DELIVERED AT CLOSING. .

1,10 Special Receivables, Notwithstanding anything to the contrary in this Agreement,

if Seller receives payment in respect of the Special Receivables (as defined below), then Seller

shall hold such payments in trust for Buyer and deliver such payments to Buyer at Closing. The
“Special Receivables” means (i) a reccivable from Home Depot Store in the amount of _
$667,446.91 and (if) a reccivable from Masco Cabinetry LLC in the amount of $30,000.00, |
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ARTICLE T
CLOSING OF THE TRANSACTION

201 The Closing. Subject to the satisfaction of all of the conditions set forth in )
Section 8.01, Section 8.02 and Section 8.03 (or the waiver thereof by the Party entitled to waive ' P
that condition) (the date of such satisfaction or waiver, the “Closing Date™), the closing of the E
purchase and sale of the Acquired Assets and the assumption of the Assymed Lisbilities P
provided for in Article 1 (the “Closing™) shall take place at 10:00 a.m. (Eastern time) two (2) :
Business Days thereafter remotely upon the electronic exchange of signatures; provided,
however that the parties shall use their commercially 1easonable best efforts to close the
transaction on June 13, 2014 and provided further that Buyer shall waive any right it may have
under the applicable sections of the Bankruptcy Code or Rules that require the expiration of i
fourteen (14) days after the entry of such Order before consummating the transactions i
contemplated hereby. The “Effective Time” means 12:01 am. Eastern Tims on the Closing . f
Date; provided that the Closing Date shall not be later than the Qutside Date.

202 Deliveries at the Closing. At the Closing:

(@)  Seller shall deliver to Buyer (i) certified copies of the resolutions duly
adopted by Seller’s board of directors autherizing the execution, delivery and performance of
. this Agreement and each of the other agreements contemplated hereby, (i) duly executed copies
of (A) a bill of sale in substaniially the form attached hereto as Exhibit B (the “Bill of Sale”), (B)
an assignment and assumpfion agreement in substantially the fortn attached hereto as Exhibit C
(the “Assignment and Assumption Agreement”), (C) a trademark assignment in substantially the
form sattached hereto as Exhibit D (the “Trademark Assignment™), (D) a copyright assignment in
substantially the form attached hereto as Exhibit E (the “Copyright Assignment”), (E) a domain
name assignment in substantially the form attached hereto as Exhibit F (the “Domain Name
Assignment”), (F) an assignment and assumption of lcases and related agreements with respect
to each lease set forth on the Leased Real Property Schedule that is an Assumed Confract, in :
substantially the form attached hereto as Exhibit G (the “Lease Assigmmuent™), and {G) a patent !
assignment in substantially the form atiached hereto as Exhibit K (the “Patent Assigmment”), (iif) :
a statement from Seller meeting the requirements of section 1.1445-2(b) of the Treasury
Regulations, to the effect that Seller is not a “foreign person” within the meaning of section 1445 :
of the Code and the Treasury Regulations thereunder, (iv) a copy of the Approval Order, (v) such ;
other documents as Buyer’s counsel may reasonably request that are nccessary to evidence or

consummate the Transactions and (vi) the certificates or documents to be delivered pursuant to

Sections 8.01(2) and 8.01(h); and : _ o

(b)  Buyer shall deliver to Seller (i) an amount equal to the Purchase Price
(less the Deposit (plus interest thereon), which Buyer shall canse the Escrow Agent to deliver to
Seller at Closing via wire transfer in immediately aveilable, goad funds), (ii) certified copies of
the resolutions duly adopted by Buyer's members authorizing the execution, delivery and
performance of this Agreement and each of the other agreements contermplated hereby, (iii) duly 5
executed copies of the Assignment and Assumaption Agreement, the Trademark Assignment, the P
Copyright Assignment, the Domain Name Assignment, the Lease Assignment and the Patent :
Assignment, (iv) such other documents as Seller’s counsel may reasonably request that are
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necessary to evidence or consummate the Transactions and (v) the certificates or documents to
be delivered pursuant to Sections 8.02(a) and 8.02(b).

2.03  Prorations. Al expenses (other than expenses constituting Excluded Llabﬂrtles)
(A) due and payable at times after the Effective Time for periods prior to the Effective Time or
(B) paid prior to the Effective Time for periods following the Effective Time, inchiding utility
payments, payments due in respect of rents, real and personal property taxes and similar
expenses shall be prorated between Seller and Buyer at Closing as of the Effective Time and o
adjusted through the Purchase Price pursuant fo customary and standard procedures for such
adjustments, Seller shail provide Buyer with a schedule of such expenses at least one (1)
‘Business Day prior to Closing. Notwithstanding the foregoing and for the avoidance of doubt, it
is the intent of the Parties that any annual or other adjustments in CAM or Taxes which occur
after the Closing Date pursuant to the terms of the Assumed Contracts subject to the Lease i
Assignment (retroactively or otherwise) shall be the responsibility of Buyer. S

2.04 Temunation of Agreement. Notwithstanding anything herein to the contrary, this
Agreement may be terminated, and the Transactions abandoned, only as provided in this Sectioti
£.04 upon notice by the termmating Party to the other Party and the Secured Party:

() At any time prior to the Closing Date by the mutual written consent of
Selter and Buyer; .

(b) By Buyer upon a material breach of any covenant or agreement of Seller

set forth in this Agreement (including a breach of Section 5.05), or if any material répresentation ;
or warranty of Seller shall have been or becomes untrue in any material respect, in each case
such that the conditions set forth in Section 8.01(a) or Section 8.01(b), as the case may be, shall !
become impossible to fulfill on or before the eatlier of the Outside Date or five (5) Business :
Days after delivery of written notice thereof by Buyer, unless such impossibility shafl be due t6

the fatlure of Buyer to perform or comply with any of the covenants or agreements hercm to be ,
perfarmed or complied with by it prior to the Closing;

© By Seller upon a material breach of any covenant or agreement of Buyer
set forth in this Agreement, or if any representation or warranty of Buyer shall have been or |
becomes untrue in any material respect, in each case such that the conditions set forth in Section '
8.02(a) or Section 8.02(b}, as the case may be, shall become impossible to fulfill on of before the
carlier of the Outside Date or within five (5) Business Days after delivery of written notice
thereof by Seller, unless such impossibility shall be due to the failure of Seller to perform or
comply with any of the covenants or agrecments herein to be performed or comphed with by it
prior to the Closing; -

(d)  Automatically wpon the Bankruptcy Court’s entry of an order approving
an Alternative Transaction; provided, that if in connection with such Alternative Transaction, the
Buyer is the Back-Up Bidder, then Buyer shall not be permitted to terminate this Agreement
pursuant to this Section 2.04(d) until afier the earlier of (A) the closing of such Alternative
Transaction or (B) the Cutside Date;
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(¢) By Selier or Buyer if the Closing has not occurred on or before June 16,
2014 (as may be extended by written agreement of the Parties, the “Qutside Date™); provided,
however, that a Party may not terminate this Agreement pursuant to this Section 2.04(e) if such
Party is in breach of its obligations hercunder in any material respect and such breach is the sole
reason that the Closing has not occurred by such date;

(f) By Buyer, if the Chapter 11 Case is dismissed or converted to a case under
Chapter 7 of the Bankruptcy Code, an examiner with enlarged powers under section 1106¢b) of
the Bankruptcy Code or a trustee is appointed pursuant to the Bankruptcy Code, or the
Bankruptcy Court enters an order pursnant to section 362 of the Bankrupicy Code lifting the
automatic stay with respect to any material portion of the Acquired Assets; or

(g) By Seller or Buyer if an Order is entered by a Governmental Awthority of
competent jurisdiction having valid enforcement authority permanently restraining, prohibiting
or enjoining either Party from consummating the Transactions and such Order shall have become
final and non-appealable or shall not have been vacated prior to the Qutside Date.

2,05  Effect of Texmination.

() No termination of this Agreement pursvant to Section 2,04 shall be
effective 1mtil written notice thereof is given to the non-terminating Party specifying the
provision hereof pursuant to which such termination is made. In the cvent that this Agreement is
validly terminated as provided herein, this Agreement shall become wholly void and of no
further force and effect without liability to Buyer or Seller, or any of their respective
Represemtatives, and each shall be fully released and discharged from any Liability or obligation
after the date of such termination and such termination shall be without liability to Buyer or
Seller except as otherwise provided herein; provided, however, that (i} the obligations of the
Parties under the Escrow Agreement and Sections 1.07(b}, 2.05, 6.02 and ARTICLES IX and XI
of this Agreement shall survive any such termination and shall be enforceable hereunder and (ii)
ihe termination of this Agreement for any cause shall not relieve any Party hereto from any
Liability which at the time of termivation had already accrued to any other Party hereto or which
thereafier may accrue in respect of any act or omission of such Party prior to such termination.

(b)  Ifthe Agreement is terminated automatically, mutually by Buyer or Seller
or by Buyer, as applicable, pursuant to paragraphs (a), (b), (d), (e}, (), or (g) of Section 2.04 co
then the Escrow Agent shall pay the Deposit (together with all interest earned thereon) to. Buyer. S

(¢)  If the Agreement is terminated pursuant to paragraph {(c) of Section 2.04.
then the Escrow Agent shall pay the Deposit to Seller and Seller shall have all other rights end
remedies as provided hereunder or applicable Law against Buyer in connection with such breach.

2.06 Remedies. (i) Bach Party recopnizes that if such Party breaches or refuses to
perform any covenant set forth in this Agreement, monetary damages alone may not be adequate
to compensate the non-breaching Party for its injuries, (ii) the non-breaching Party shall
therefore be entitled, in addition to any other remedies that may be available, to seek specific
performance of, or to enjoin the violation of, the terms of such covenants, (iii) if any Action is
brought by the non-breaching Party to enforce such covenants, the Party in breach shall waive
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the defense that there is an adequate remedy at Law, (iv) each Party agrees to waive any
requirement for the security or posting of any bond in connection with any Action secking

- specific performance of, or to enjoin the violation of, such covenants, and (v) each Party agrees
that the only permitted objecuon that it may raise in response to any action for specific
performance of such covenants is that it contests the existence of a breach or threatenéd breach
of such covenants,

2.07 Surwval The representations and warranties of any Party made herein, in any _ !
other Transaction Document or in any other instrument delivered pursuant to this Agreement i
shall terminate at the Closing, or, subject to Section 2.05(a), upon termination of this Agreement
pursuant to Section 2.04. Except with respect to covenants or agreements that are to be .
pcrformed on or prior to the Closing, all covenants and agreements contained in this Agreement B
shall-survive the Closing in accordance with their respective terms; provided, that any covenant
or agreement contained herein whose survival is not limited by its terms shall survive untit hully
performed in accordance with its terms, |

ARTICLE II¥
REPRESENTATIONS AND WARRANTIES OF SELLER

Seller represents and warrants to Buyer as follows:

~ 3.01  Organization and Corporate Power. Except as a result of the Chapter 11 Case,
Seller is a corporation duly incorporated, validly existing and in good standing under the laws of .o
the jurisdiction of its formation, with full corporate power and authority to execute and deliver . i
this Agreement and each of the other Transaction Documents to which it is a party and to .
perform its obligations hereunder and thereunder. The Foreign Qualification Schedule attached '
hereto lists all of the jurisdictions in which Seller is required to qualify to do business as'a
foreign corporation, except where the failure 1o be so qualified would not have a material advcrsc
effect upon the Business,

3.02 Authonization. Subject to the entry and effectiveness of the Approval Order, the
execution, delivery and performance of this Agreement by Seller, each of the other Transaction
Documents to which it is a party and the consummation of the Transactions have been duly and
validly authorized by all requisite corporate action, and no other corporate proceedings on its
part are pecessary to authorize the execution, delivery or performance of this Agreement and
each of the other agreemenis contemplated hereby to which it is a party. Assuming this
Agreement is a valid and binding obligation of Buyer and subject to the entry and effectiveness
of the Approval Order, this Agreement and each of the other Transaction Documents to which it
is a party constitute, or will constitute, the valid and legally binding. obligation of Seller,
enforceable in accordance with jts terms and conditions, subject to the effect of bankruptcy,
insolvency, rearganization, fraudulent conveyance or other similar laws and to general principles
of equity (whether considered in proceedings at law or in equity).

3.03 No Violation. Except as set forth on the Authorization Schedule attached hereto
and subject to the entry and effectiveness of the Approval Order, the execution, delivery and
performance of this Agreement by Seller and each of the other Transaction Documents to which
it is a party (including the assignment of the Assumed Contracts and Permits to Buyer) and the
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consummation of the Transactions do not conflict with or resuit in any matetial breach of any of
the provisions of, or constitute a malerial default, acceleration or loss of rights under, result in a
material violation of, result in the creation of any Lien upon any Acquired Asset, Acquired
Contract or Permit of Seller or require any material authorization, consent, approval, exemption i

or other action hy or notice to any court or other Governmental Authority or any third party, I :

mortgage, lease, loan agreement, license or other Contract (including any Acquired Contract) or
instrument to which Seller is bound, or any Law, statute, rule or regulation or order, judgment ot
decree to which Seller 1s subject (except to the extent that any of the foregoing is rendered
inapplicable by Order of the Bankruptey Conrt).

3.04 Title to Properties.

(@) The real property demised by the leases described on the Leased Redl i
Property Schedule attached hereto constitutes all of the real property leased by Seller and used in i
the Business. The Acquired Assets together with the Excluded Assets constitute all of the assets

that are necessary and sufficient to conduct the Business subsmnhally in the manner oonducted

as of the date hereof.

(b) - The leases described on the Leased Real Property Schedule are in full
force and effect, and Seller holds a valid and existing leasehold interest under each of the leases
- for the term set forth on the Leased Real Property Schedule. Seller has delivered 10 Buyer ;.
complete and accurate copies of cach of the leases described on the Leased Real Property
Schedule, and none of the leases have been modified in any material respect, except to the extent
that such modifications are disclosed by the copies delivered to Buyer., Seller is not in default or
breach in any material respect under any of such leases nor, to the Seller’s knowledge, is any
other party in default or breach in any materiaf respect under any of such leases.

(c) Seller does not own any real property

{d)  Seller owns good and marketable tltle to all of the Acqmred Assets, free .
and clear of all Liens, other than the Pemmitted Liens and Liens set forth on the attached Liens
Schedule.

3.05 Tax Matters. Except as set forth on the Taxes Schedule attached hereto, Seller : 5
has filed (taking into aceount any valid extensions of time to file) all materisl Tax Retums which x
are required to be filed by it and has paid all material taxes shown as due and payable by Seller |
on all such Tax Returns. All material Taxes which Seller is obligated to withhold from amounts |
owing to any employee, creditor or third party have been fully paid or properly accrued. There '
are no ongoing actions, suits, claims, investigations or other legal proceedings with respect to
maferial Taxes against Seller. ¥

306 Contracts and Commitments.

(a)  Except as set forth on the Contracts Schedule aitached hereto, Seller is not
a party to any (each a “Material Contract”): (i) collective bargaining Contract with any labor
union affecting any Transferted Employee; (ii) Contract for the employment, severance or other
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-payments or benefits with l‘espect to any Transferred Employee; (iii) agreement or ndenture

placing a Lien on any portion of the Acquired Assets; (iv) Contract under which it is lessee,
licensor, licensee or lessor of, or holds or operates any persenal property owned by any other
party used in the operation of the Business, for which the annual payment exceeds $25,000; (v)
Confract or group of related Contracts with the same party related to the operation of the
Business for the purchase or license of products or services, ynder which the vndelivered balance
of such products and services has an associated payment in excess of $25,000; (vi) Contract or
group of related Contracts with the same party related to the operation of the Business for the
sale or license of products or services (exclnding Intellectunl Property which is covered by clause
“(vii)’ hereby) under which the payments for such products or services are in excess of $25,000;

(vii) license of any Intellectual Property material to the Conduct of the Business (excluding any

commercially available off-the-shelf software for which annyal payments are less than or equal
to $25,000) (collectively, the “Licensed Intellectual Property™); (viii) any Contract with any
Material Supplier or Material Customer or (ix) Contract which prohibits Seller from freely
engaging in the Business anywhere in the world or requiring it to exclusively purchase, sale,
hccnsc or provide services to or from any Person.

(b) () Seller has performed any obhganons required to be performed by it to
date and is not (with or without the lapse of time or the giving of notice, or both) in material
breach or default under any Material Coniract, and (ii) to Seller’s knowledge, no other party to
any of the Material Contracts is (with or without the lapse of time or the giving of notice, or
both) in material breach or default thereunder, except only for those defaults that will be cu:ed
by Seller in accordance with the Approval Order.

(¢)  Buyer either has been supplied with, or has been given access to, a trie
* and correct copy of all Contracts which are referred to on the Contracts Schedule, together with
all material amendments, waivers or other changes thereto (provided, however, that Seller shall
not be required to reveal to Buyer prior to Closing the co-parties to any of the non-disclosure
agreements that were entered into in connection with the sale process (provided that such non-
disclosure agreement shall be in substantially the form provided to Buyer)). )

(d}  Seller has fully funded, or prior to Closing , will fully find, &ll premiums
or other amounts owed in respect of the Assumed Plans for periods ending on or prior to Closing,
, provided, however, for the avoidance of doubt and for the purposes of this section 3.06(d) only,
Assumed Plans does not include acerued paid time off for Seller employees, and the match for
Seller’s 401(k) for the then current pay period. .

3.07 Intellectual Property.

(a)  Section 3.07(s) of the Intellectual Property Schedule attached hereto
confains a true, correct and complete list of all Seller Registered Intellectusl Property that

includes the jurisdictions in which such item of Seller Registered Intellectual Property has been
registered or filed and the applicable registration or serial number. All Seller Registered
Intellectual Property is valid and subsisting, and, to the actual knowledge of the mdnrlduals
identified in Section 10.02 below, enforceable.

14

PHIL1 3667984v.3

PATENT

REEL: 047890 FRAME: 0329




.. Case 14-10066-BLS Doc 299-1 _ Filed 06/12/14 Page 21of53 i
Case 14-10066-BLS "Doc 297-1  Filed 06/11/14 ‘Page'soofor 't %

Execation Version

- (b)  Except for Licensed Intellectual Property, as set forth on Section 3.07(b) _
of the Intellectual Property Schedule attached hercto (which schedule also accurately identifies i
each applicable Contract pursuant to which such Intellectual Properly is licensed to the Seller),
the Seller Owned Intellectual Property constitutes all of the material Inteflectual Pmperty used in _
conpection with or necessary for the operation and conduct of the Business as it is currently :
operaled by Seller. Seller exclusively owns and possesses all right, title, and interest in and to :
the Seller Owned lntellectual Property, free and clear of any Liens, other than the Permitted C
‘Liens and Liens set forth on the attached Liens Schedule. o

(c) -Section 3.07(c) of the Imtellectual Property Schedule attached hereto

accurately identifies each Contract pursuant to which any Person has been granted any licensé
under, or otherwise has received or acquired any right (whether or not curtently exercisable) or
interest in, any material Seller Owned Intellectual Propeﬂy The Seller has not assigned or
‘otherwise transferred ownership of, or agreed to assign or otherwise transfer ownership of, any
material Seller Owned Intelleciual Property to any Person.

(d)  Except as set forth on Schedule 3.07(d) of the Intellectual Property |

Schedule, the Seller Owned Infellectual Property was developed by employees, agents, i

. consultants, contractors or other Persons who have executed appropriate, valid, enforceable and

irrevocable instruments of assignment in favor of the Seller as assignee that have conveyed to the
Seller ownership of all Inteliectual Property rights in such Intellectual Property.

(¢) Except as set forth on Section 3.07(¢) of the Intellectual Property
Schedule, Seller has not received any written notices of infringement or misappropriation from
any third party with respect to the Sclier Owned Intellectual Property, To the Seller’s
Knowledge, .neither the Seller nor any of its products or services has infringed (directly,
contributorily, by inducement or otherwise), misappropriated or otherwise violated, nor is
currently infringing (directly, contributorily, by inducement or otherwise), misappropriating or
otherwise violating the Intellectual Property of any other Person and, except as set forth on i
Section 3.07(e) of the Intellectual Property Schedule, to Seller’s knowledge, no third party has or ' ?
is currently infringing upon, misappropriating or otherwise violating any Seller Ownéd
Intellectual Property. No claim, legal proceeding or Action involving any Seller Owned i
Intellectual Property is pending against Seller or, to the Seller’s Knowledge, has been threatened |
against Seller. :

e

6] Other than in connection with the Chapter 11 Case or &s set forth on
Section 3.07(f} of the Intellectual Property Schedule, the Seller is not subject to any proceeding . i
or Order (i) restricting in any manner the use, transfer or licensing by the Seller of any of the :
Seller Intellectual Property or (ii) that may affect the validity, use or enforceability of the Seller
Intellectual Propetty or any product or service of the Seller related thereto,

(g) Except as set forth on Section 3.07(g) of the Intellectual Property
Schedule, to Seller’s Knowledge, none of the Software owned by the Seller contains any bug,
defect or error (including any bug, defect, or error relating to or resulting from the display,
manipulation, processing, storage, transmission or usc of date data) that materially and adversely i
affects the use, functionality or performance or any product or material system containing or
used in conjunction with such Software as currently used by Seller.
15

PHIL1 3667384v.3

PATENT. *
REEL: 047890 FRAME: 0330




Case 14-10066-BLS Doc 299-1 Filed 06/12/14 Page 22 of 53 '

‘Case 14-10066- BLS Doc 297-1" Filed 06/11/14" Page 51 0f 91

T

Execution Version

(h)  To Seller’s Knowledge, no Software owned by the Seller contains any |
“back door,” “drop dead device,” “time bomb,” “Trojan horse,” “virus,” or “worm” {as such
terms are comamonly understood in the softweare industry) or any other code designed or intended
to have, or that is capable of performing, any of the following functions: (i} disrupting,
disabling, harming or otherwise impeding in any manner the operation of, or providing
unauthorized access to, a computer system or network or other device on which such code is
stored or installed; or {ii) damaging or destroying any data or file without the user’s consent.

(i) - Except as set forth on Section 3.07(i) of the Intellectual Property L
Schedule, no Software owned by the Seller is subject to any “copyleft” or other obligation. or
condition (including any obligation or condition under any “open source” license such as the ‘
GNU Public License, Lesser GNU Public License or Mozilla Public License) that requires, as a ' 5
condition to the use or distribution of such Software of the Seller on, the disclosure, licensing or
distribution of any source code for any porticn of such Software of the Seller, or could or does
otherwise impose any hmitation, restriction or condition on the right or ability of the Seller to
use or distribute any Software of the Seller.

() The Seller has taken reasonablc steps to maintain the confidentiality of
and otherwise protect iis rights in the Seller Confidential Information and any frade secret or :
confidential information of third partics used by the Seller, and, except under confidentiality -
obligations, there has not been any disclosure by the Seller of any Seller Confidential '.
Information or any such trade secret or confidential information of third parties, Except as set
forth on Section 3.07(j) of the Intellectual Property Schedule, none of the Software source code
owned by the Seller has been delivered, licensed, published or disclosed by the Seller, and no
event has occurred, and no circumstance or condition exists, that (with or without notice or lapse
of time or bath) will, or could reasonably be expected to, result in the delivery, license or i
disclosure of such source code to any other Person.

308 Litigation, Compliance; Pennits. Except as set forth on the Litigation Schedule i

- attached hereto, there are no Actions pending or, to Seller’s knowledge, overtly threatened |
against Seller, at law or in equity, or before or by any federal, state, mumicipal or other ;
governmental department, commission, board, burean, agency or instrumentality, domestic or
foreign. There are no outstanding Qrders, judgments, injunctions or decrees of any court or
Governmental Authority against Seller or, to Seller’s knowledge, relating te any Action that
apply, in whole o in part, to Seller, Set forth on the Permits Schedule is 2 complete and accurate
list of all material Permits. Each Permit is valid and in foll force and effect, and is not subject to
any pending or threatened administrative or judicial Action to revoke, cancel, suspend or decla.re _
such Permit invalid in any respect. g

309 Brokerage. There are no claims for brokerage commissions, finders® fees or
similar compensation in connection with the Transactions based on any arrangement or
agreement made by or on behalf of Seller {other than the fees and expenses of IMP Securities U
LLC, which shall be paid by Seller), :

~ 3.10 Governmental Consent, efc. Except as set forth on the Goyvemmental Consents
Schedule and subject to the entry and effectiveness of the Approval Order, no material Permit,

consent, approval or authorization of, or declaratmn to or filing w1111, any Governmental
16
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Authority is required in copnection with any of the execution, delivery or petformance of this
Agreement by Scller or the consummation by Seller of any other transaction contemplated
hereby. ’

311  Insurance. The Insurance Schedule attached hereto lists each insurance policy
maintained by Seller. All of such insurance policies are in full force and effect, and to Seller’s
knowledge, Seller is not in material defanlt with tespect to its obligations under any of such
insurance policies. Also set forth on the Insurance Schedule is a list of all pending claims
relating to the Business submitted by or on behalf of Seller under any insurance policies listed on

the Insurance Schedule.

3.12  Affilisted Transactions. Except as set forth on the Affiliated Transactions
Schedule attached hereto, no officer, director, shareholder or Affiliate of the Seller or any
individual in such officer’s, 'director’s or shareholder’s immediate family is a party to any
material Contract or transaction with Seller as related to the Buginess or has any material interest
in eny material property used by the Business. Holding is the holder of all the issued and
cutstanding capital stock of Edgenet, '

3.13  Financial Statements. The Financial Statements Schedule sets forth a list of the
financial statements provided by Seller to Buyer with respect to the Business (collectively the
“Seller Reports™). Except as set forth on the Financial Statements Schedule, each of the Seller
Reports have been prepared in accordance with generally accepted accounting principles applied
on a consistent basis, presents fairly, in all material respects, the financial position and results of
operations and cash flows of Seller as of the respective dates or for the respective periods set
forth therein and have been prepared on a consistent basis. Not later than two {2) Business Day’s
prior to Closing, Seller shall provide Buyer an updated balance sheet estimated as of the Closing,
listing, among other things, the current, post-petition accounts payable and accounts receivable
as of the date thereof, '

- 3.14  Customers and Suppliers. The Customers and Suppliers Schedule sets forth a list
of the names of the ten largest customers (the “Material Customers™) and ten largest suppliers
("Material Suppliers™) of the Business (as measured by billings and expenditures, respectively) -
for the cumulative 12 month period ended December 31, 2013 and the 2 month period ended
February 28, 2014, Except as set forth on the Customery and Suppliers Schedule, none of the

Material Customers or Material Suppliers during the 12 month period ended on the date heteof ,

has cancelled, terminated, materially reduced or indicated its intention to cancel, terminate or
materially reduce the amount of business transacted with Seller. :

3.15  Absence of Developments. Except.as set forth on Pevelopments Schedule or in -

connection with the Chapter 11 Case, since Decémber 31, 2013, Seller has not: (i) sold, assigned,
transferred, leased, licensed or otherwise encumbered any of its material assets, except in the
ordinary course of business consistent with past practice, or canceled any debts or claims; (ii)
made or granted any material bonus or any material wage or salary increase to any employee or
group of employees (except in the ordinary course of business consistent with past practice or
Orders approved in the Chapter 11 Case), or made or granted any material increase in any Plan
or arrangement, or amended or terminated any cxisting Plan or arrangement or adopted any new
Plan or arrangement or entered into, amended or terminated any collective bargaining agrecment
17
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or other employment Contract; (iii} suffered any extraordinary losses or waived any nights of
value (whether or not in the ordinary course of business or consistent with past practice) in
excess of $50,000 in the aggregate; (iv) made capital expenditures or commitments therefor that
amount in the aggregate to more than §50,000; (v) except as to unpaid, pre-petition claims,
delayed or postponed the payment of any accounts payable or commissions or any other liability

" or obligation, or agreed or negotiated with any party to extend the payment date of any accounts
payable or commissions or any other material Liability or obligation or accelerated the collection
of (or discounted) any accounts or notes receivable outside the ordinary course of business; (vi)
taken any action or failed to take any action that has, had or would reasonably be expected to
have the effect of materially accelerating to pre-Closing period sales to customers or other
revenues that would otherwise be expected to take place or be incurred after the Closing; or (vii)
agreed, whether orally or in writing, to do any of the foregoing,

3.16 No Other Representations or Warranties; Schedules.  Except for the !
representations and warranties contained in this Article Il (as modified by the Schedules hereto), :
neither Seller nor ainy other Person makes any express or implied representation or warranty with
respect to Seller, the Business, the Acquired Assets, the Assumed Liabilities or the Transactions,
and Seller disclaims any other representations or warranties, whether made by Seller, any
Affiliate of Seller or any of their respective Represeniatives. Except for the representations and
warrantics contained in this Article II (as modified by the Schedules hereto), Seller expressly
disclaims and pegates any representation or warranty, expressed or implied, at common law, by &

- stafute, or otherwise, relating to the condition of the Acquired Assets (including any implied or i
express warranty of merchantability or fitness for a particular purpose). Seller makes no
represeniations or warranties to Buyer regarding the probable success or profitability of the
Business and Buyer expressly assumes guch risk.

3.17 Conduct of Business. Since April 11, 2014, Seller has not undertaken any action
or allowed any circumstances or events {o occur that, if taken afier the date of this Agreement,
would constitute a breach of Section 6.03.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller that: ~ _ S

4.01 Organization and Corporate Power. Buyer is a Tennessee limited liability o
company duly organized, validly existing and in good standing vnder the laws of the jurisdiction - S
of its organization, with full corporate power and authority to enter into this Agreement and cach C
of the other Transaction Documents to which it is a party and to perform its obligations
hereunder and thercunder,

4,02 Authorization. The execution, delivery and performance of this Agreement by

Buyer and each of the other Trunsaction Documents to which it is a party and the consummation
of the Transactions have been duly and validly authorized by all requisite corporate action, and
no other corporate procecdings on its part are necessary to aothorize the execution, delivery or
performance of this Agreement and each of the other Transaction Documents to which it is a
party. Assuming that this Agreement is a valid and binding obligation of Seller, this Agreement
18 :
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and each of the other Transaction Documents to which it is a party constitutes, or will constitute, !
a valid and binding obligation of Buyer, enforceable n accordance with its terms, subject to the
effect of bankruptcy, insolvency, reorganization, frandulent conveyance or other similar laws and i
to general principles of equity (whether considered in proceedings at law or in equity).

4,03 No Violation. Buyer is not subject fo or obligated under its certificate of
incorporation, any applicable Law, or rule or regulation of any Governmental Authority, or any
‘material agreement or instrument, or any license, franchige or permit, or subject to any order,
writ, injunction or decree, which would.be breached or violated by Buyer’s execution, delivery
or performance of this Agreement.

4,04 QGovernmental Authorities: Consents. Subject to the entry and effectiveness of the
Approval Order, Buyer is not required to submit any notice, report or other filing with any
Governmental Authority in connection with the execution or delivery by it of this Agreement or
the consummation of the Transactions, including, without limitation, under the Hart-Scott- ) !
Rodine Antitrust Improvements Act of 1976, as amended and the rules and regulations !
promulgated thereunder. No consent, approval or authorization of any Governmental Authority i
or any other party or Person is required to be obtained by Buyer in connection with its execwtion,
delivery and performance of this Agreement or the Transactions.

4.05 Litigation. There are no Actions pending or, to the Buyer’s kmowledge, overtly
threatened against or affecting Buyer at law or in equity, or before or by any federal, state,
mumicipal or other governmental department, commission, board, bureau, agency or -
instrumentality, domestic or foreign, which would adversely affect Buyer’s performance under -
this Agreement or.the consummation of the Transactions.

406 Bmkerage There are no claims for broketage commissions, finders® fees or
similar compensation in connection with the Ttansact:ons based on any arrangement or
agrecment made by or on behalf of Buyer.

407 Solvency. Immediately after giving effect to the Transactions, Buyer shall have
adequate capital to carry on. its business (including the Business). No transfer of property is
being made and no obligation is being incurred in eonnection with the Transactions with the
intent to hinder, delay or defraud either present or future creditors of the Business.

4.08 Adequate Assorance. Buyer is capable of and shall be responsible for satisfying
the conditions contained in sections 365(b)(1)(C) and 365(f)(2XB) of the Bankruptcy Code with D
respect to the Assumed Contracts and is capable of and shall be responsible for producing or ' Lo
providing any and all information required by the Bankruptey Code and the Bankruptey Court in oo
comnection therewith. .

4.09 [inancial Capability. Buyer will have at the Closing (a) sufficient funds availabic
to pay the Purchase Price and any expenses incurred by Buyer in commection with the
Transactions, and (b) the resources and capabilitics (financial or otherwise) to perform its
obligations hereunder,

19
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410 OFAC. Buyer is not acting, directly or indirectly for, or on behalf of, any person,
group, entity or nation named by any federal executive order (including the September 24, 2001,
Executive Qrder Blocking Property and Prohibiting Transactions With Persons Who Commit,
Threaten to Commmt, or Support Terrorism (the “Exgcutive Order”}) or the United States
Treasury Department as a terronist, “Specially Designated National and Blocked Person,” or
other banned or blocked person, entity, or nation pursuant to any law that is enforced or
administered by the Office of Foreign Assets Control (“OFAC"), and is not engaging in this
transaction, directly or indirectly, on behalf of, or instigating or facilitating this transaction,
directly or indirectly, pn behalf of, any such person; group; entity or mation. Buyer is in
compliance with all Laws, statutes, rules and regulations of any federal, state or local
governmental authority in the United States of America applicable to Buyer and all beneficial
owners of Buyer with respect to or arising out of the requirements of the Executive Order and
other similar requirements contained in the rules and regulations of OFAC’ and in enabling ‘
legislation or othcr federal executive orders in respect thereof. ;

ARTICLEY
BANKRUPTCY COURT MATTERS

501 [Intentionally deleted].

502 [Intentionally deleted].

5.03 [Intentionally deleted.]

' 5.04 Efforts of Seller. Subject to the first sentence of Section 7.08 below, Seller shall
not take any action, directly or indirectly, that is intended to (or is reasonably likely 10), or fail to
take any action the intent (or the reasonably likely result) of which failure to act is to, result in
the reversal, voiding, modification or staying of the Procedures Order or this Agreement. Seller
shal! not take any action; directly or indirectly, that is intended to (ot is reasonably likely to), or
fail to take any action the intent (or the reasonably likely result) of which failure to act is to,
result in the reversal, voiding, modification or staying of the Approval Order or this Agreement.

5.05 Timing, Seller shall use commercially reasonable efforts to: (a) ensure that the
. Auction (to the extent not cancelled because there were no competing bids for the Auction) shall
be completed no later than June 9, 2014; (b) obtain entry of the Approval Order by no later than
June 12, 2014; and (c) consummate the Closing on or before the Closing Date,

5.06 Review of Pleadings. Seller shall deliver or cause (o be delivered to Buyer for
review and comment, as soon as reasonably practicable, but in no event less than two (2)
Business Days, prior to filing, drafts of all substantive documents 1o be filed on behalf of Seller
with the Bavkruptcy Court, including all motions, applications, petitions, schedules and
supporting papers prepared by Seller (including forms of Orders and notices to interested parties)
. that relate to the Transactions, which must be reasonably satisfactory in form and substance to

" Buyer; provided, however, that if Seller is seeking emergency relief, it mmst deliver or cause to
be delivered to Buyer such motions, applications, petitions, .sch&dulm and supporting papers as
soon as reasonably practicable under the mrcumstancas

20
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5.07 Avoidance Actions, Seller covenants and agrees that it will not commmence or
prosecute any Avoidance Actions against any current customer or supplier of the Business as of
the Closing Date without the prior consent of Buyer prior to or after the Closing; provided,
however, that the prior consent of Buyer shall not be required with respect to the Avoidance
Actions described on Schedule 5.07 attached hereto.

ARTICLE VI
PRE-CLOSING COVENANTS

6.01  Accessto Information. Seller agrees that prior to the Closing Date, Buyer shall he
entitled, through its Representatives, to (2) make such investigation of the properties, businesses
and operations of the Business, (b) make such examination of the books and records of the
Business, the Acquired Assets and the Assumed Liabilities as Buyer reasonably requests and to
make extracts and copies of such books and records, and {c) reasonable access to Seller’s
employees, customers and vendots. Any such investigation and examination shall be conducted
during regular business hours upon reasonable advance motice and under reasonable
circumstances and Seller shall reasonably cooperate therein. Buyer and its Representatives shall
cooperate with Seller and its Representatives and shall use their reasonable efforts to minimize
any disruption to the Business in comnection with such investigation and examipbation.
Notwithstanding anything herein to the contrary, no such investigation or examination shall be
permitted to the extent that it would require Seller to disclose information subject to atforney-
client privilege or conflict with any confidentiality obligations to which Seller is bound.

6.02 Confidential Information. Buyer acknowledges that Information (as defined in
the Confidentiality Agreement) has been, and in the futore will be, provided to it in connection
with this Agreement, including under Section 6.01, and is subject to the tetms of that certain
" letter agreement dated as of September 28, 2013, by and between Buyer and Seller (as amended,

restated, supplemented or otherwise modified from time to time, the “Confidentiality
" Agreement™), the terms of which are incorporated herein by reference. Buyer acknowledges and
understands that this Agreement (with the Schedules redacted) shall be an exhibit to the
Approval Order, may be otherwise made available by Seller to prospective bidders, and such
disclosure shall not be.deemed to violate any confidentiality obligations owing to Buyer, whether
pursuant to this Apgrecment, the Confidentiality Agreement or otherwise. The provisions of this
Section 6.02 and the Coofidentiality Agreement shall survive the Closing. The Parties
acknowledge and agree that any disclosures made to the Secured Party by either Party with
respect to the Business, the Transactions or the Transaction Documents shall not be in violation
of this Section 6.02.

6.03 Employees. Set forth on the Employes Schedule attached hereto is a list of all of
the employees of Seller (which Employee Schedule shall he npdated by Seller immediately prior
to Closing). The Seller employees listed on the Employee Schedule are referred to herein as the
“Seller Employees™. Buyer may offer employment to any ot all of the Seller Employees. Seller
Employees who accept employment offers from Buyer and commence work with Buyer pursuant
to such offers shall be referred to herein as “Transferred Employees”. All Transferred
Employees will be employed by Buyer on an “at-will” basis. Further, within three (3) Business
Days after delivery of written demand therefor delivered by Seller to Buyer at any time within
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sixty (60) days afier Closing, Buyer will reimburse Sefler in cash up to $150,000 in the aggrepate
for any severance payments that Seller is required to make to the Seller Employees that are not
hired by Buyer. )

6.04 Supplements to Schedules. Seller shall give prompt notice to Buyer of (a) the -
occurrence or-nenoccurrence of any event the occurrence ot nonoccurrence of which would be
likely to cause a material breach of any representation or warranty made by Seller contained in
this Agreement, and (b) any failure of Seller to comply in any material respect with or satisfy any
covenant, condition or agreement to be complied with or satisfied by them hereunder. '

6.05 Conduct of Business. Except (a) as required by applicable Law; (b} as otherwise
expressly contemplated by this Agreement (including, without limitation, as set forth on the
- Conduct of Business Schedule (Schedule 6.05) attached hereto), or the Cash Collateral Order; or i
(c) with the prior written consent of Buyer, during the period from the date of this Agreement to B ,
the Closing, Seller shall (i) continue 1o conduct the Business in the ordinary course of business in i
all material respects (subject to the restrictions imposed upon Seller as a Debtor in the Chapter C
11 Case, including, without limitation, restrictions pursuant to the Cash Collateral Order); (ii) use !
its commercially reasonable efforts to preserve the present business operations, organization and ' :
goodwill of the Business in all material respects; (ili) not merge or consolidate with any other i
Person or restructure, reorganize or completely or partially liquidate; (iv) not sell, lcase, license,
transfer, exchange or swap, divest, cancel, abandon, mortgage or otherwise encumber or subject
to any Lien (other than Permitted Liens} or otherwise dispose of -any material assets; {v) not enter
into, materially amend, materially modify or terminate any Material Contract; (vi) not make any
material change in the compensation of, or benefits to, its employees; other than changes made in
accordance with normal compensation practices and consistent with past compensation practices;
(vii) not authorize or commit to make any capital expenditures, including eapitalized labor or _
salary, in excess of $50,000 in the aggregate, unless paid for by Seller in full prior to Closing;
{viii) other than in the ordinary cowrse of business consistent with past practice, not waive any:
rights of matetial value or suffer any material extraordinary losses or material adverse changes in
collection loss experience, or seitle any material litigation with respect to the Business; (ix) not
take or omit to take any action that has or would reasonably be expected o have the effect of
materially accelerating sales to customers or revenues to pre-Closing periods that would
otherwise be expected to take place or be ineurred in post-Closing periods; (x) not delay or :
postpone the payment of any accounts payable; (xi) not accelerate the eollection of or discount i
any accounts receivable outside the ordinary course of business; and (xii) not enter into any :
Contract with respect to any of the foregoing, h

ARTICLE VII '
OTHER COVENANTS . '

7.01  Participation and Service Credit. For at least twelve (12) months following the

Closing, Buyer shall offer each Trensfemed Employee with compensation and benefits

- (excluding any severance benefits) that are, in the aggregate, substantially comparable to the
compensation. and benefits provided to such Transferred Employee by Seller or any of its
Affiliatcs immediately prior to the Closing. Effective as of the Closing, Buyer shall give each
Transferred Employee service credit for purposes of eligibility, vesting and determination of

22

PHILI 3667984v.3

PATENT
REEL: 047890 FRAME: 0337




_ Case 14-10066-BLS | Doc 299-1  Filed 06/12/14 Page290f53 5
Case 14-10066-BLS ~ Doc 297-1 Filed 06/11/14 Page580of 91~~~ 7™ 7 i

Execution Version

level of benefits under each Plan of Buyer (“Applicable Buyer Plan®”) to the extent such service :
was recognized under a corresponding Plan of Seller. Any Applicable Buyer Plan providing
health benefits shall provide that each Transferred Employee shall be immediately eligible to : L
participate in and receive coverage under such Applicable Buyer Plan as of the Closing, and o
Buyer shall waive any restrictions on coverage for pre-existing conditions or requirements for _
evidence of insurability wonder any Applicable Buyer Plan that is a Welfare Benefit Plan for o
Transferred Employees to the extent such resirictions have been or would have been satisfied C
under Seller’s Welfare Benefit Plans. .

7.02  Preservation of Records: Cooperation. Seller and Buyer shall preserve and keep
in their possession all records held by them on and after the date hereof relating to the Acquired
Assets for a period of three (3) years or such longer period as may be required by applicable Law
(provided, however, that in no event shall Seller be required to preserve such records after the
Chapter 11 Case is closed or dismissed) and shall make such recerds and persotmel available to
the other Party as may reasonably be required by such Party, including in connection with any
msurance claims or Actions involving the Acquired Assets, or any governmemntal investigations
of Seller or Buyer or any of their respective Affiliates related to the Acquired Assets, or in order
to enable Seller or Buyer or any of theit respective Affiliates to comply with their respective
‘obligations hereunder and each other agreement, document or instrument contemplated hereby or
thereby or otherwise, or to allow Seller to transition and conduct accounting and tax wind down
activities and prosecute or defend any Actions by making Buyer’s computer systems and
accounting department personnel reasopably available to Seller without cost (it being
acknowledged that Buyer shall maintain the Microsoft Dynamics SL (a/k/a Solomon) System for
-at least two (2) years after Closing); provided, further, that in no event shall either Party be
obligated to provide any information the disclosure of which would jeopardize any privilege
available to such Party or any of ifs Affiliates relating to such information or that would cause
such Party or any of its Affiliates to breach a confidentiality obligation to which it is bound.
Buyer further acknowledges that Seller shall be entitled fo copy any such records, at Seller’s sole
-cost and expense, and to retain copies of snch records.

7.03 Cerain Taxes.

(@  Seller and Buyer shall split and equally pay on or prior to their due date all
documentary, sales, use, stamp, regisiration, excise, value added, business, goods and services,
transfer, recording, conveyancing and other such Taxes and fees {collectively, “Transfer Taxes™), i
including any penalties, interests and additions to Tax with respect thereto, incurred in :
connection with this Agreement, and Seller shall, at its own expense, file all necessary Tax
Returns and other documentation with respect to all such Transfer Taxes, and if required by
applicable Law, Buyer shall, and shall cause its Affiliates to, join in the execution of any such
Tax Retvrns and other docurnentation, : :

‘ {b)  Buyer and Seiler shall {and shall cause their respeciive Affiliates to)
cooperate fully, as and to the extent reasonably requested by the other Party, in connection with
the filing or preparation of any Tax Refurns and any audit, litigation or other procecding with i
respect to Taxes at the cost and expense of the requesting Party. Soch cooperation shall include .
the retention and (upon the other Party’s request) the providing of records and information which
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are reasonably relcvant to any such Tax Return audit, litigation or other proceeding and making i
employees available on a mutually convenient basis to provide additional information and f
explanation of any matcrial provided hereunder, Buyer shall retain all books and recotds with ¢
respect to Tax matters pertinent to the Acquired Assets and Assumed Liabilities relating to any P
tax periods for the required statutory period and shall abide by all record retention agreements
entered into with any taxing authority, and shall give Scller reasonable written notice prior to

transfenting, destroying or discarding any such books and records prior to the expiration of the

applicable statute of limitations for that tax period, and, if Seller so requests, Buyer shall allow

Seller to take possession of such books and records.

{¢)  Taxes (other than the Transfer Taxes) imposed upon or assessed directly
against the Acquired Assets for a Tax period in which the Closing occurs (the “Proration i
Period”) will be apportioned and prorated between Seller and Buyer as of the Closing Date with i
Buyer bearing the expense of Buyer’s proportionate share of such Taxes which shall be equal to ;
the product obtained by multiplying (i) a fraction, the numerator being the amoumt of the Taxes
and the denominator being the total number of days in the Proration Period, times (ii) the number
of days in the Proration Period following the Closing Date, and Seller shall bear the remaining
portion of such Taxes.

(d)  Pursuant to Rev. Proc. 2004-53, Buyer and Scller agree to follow the ;
“Standard Procedure™ for purposes of satisfying the federal wage and employment tax reporting P
and filing requirements with respect to wages and other compengation paid to the Transferred :
Employees for the calendar year which includes the Closing Date. However, Buyer shall be - ';
responsible for printing and furnishing a Form W-2 to each Transferred Employee disclosing all :
wages and other compensation paid for such calendar year, and taxes withheld therefrom for
both Buyer and Seller, and Seller shall be relieved of the responsibility to do so.

7.04  Further Assurances. From time to time prior to, on and following the Closing, as !
-and when requested by any Party hereto and at such'Party’s expense, any ather Party shall
execute and deliver, or cause to be executed and delivered, all such documents and instruments
and shall take, or cause to be taken, all such further or other actions as such other Party may
reasonably deem necessary or desirable to evidence and effectuate the Transactions (including
the giving or obtaining of any notices or consents). Tf Buyer is entitled to receive under this
Agreement any payments, assets or any accounts receivable and such payments, assets or
accounts receivable are paid to, or held by, Seller, then Seller shall promptly, and in any event
within five (5) Business Days, remit such amount or asset fo Buyer. If Seller is entitled to
receive under this Agrecment any payments, assets or any accounts reccivable and such
payments, assets or accounts reccivable are paid to, or held by, Buyer, then Buyer shall
promptly, und in any event within five (5) Business Days, remit such amount or asset to Seller,

705 Name Change. Promptly after the Closing and in any event within thirty (30)
days after the Closing Date, Seller shall file (and shall cause its Affiliates to file) with the
Secretary of State for the State of Delaware (and any other jurisdictions where it is qualified) an
amendment to its certificate of incorporation changing its company name 1o one dissimilar to, i
and not including, “Edgenet,” and promptly thereafter deliver to Buyer evidence, in form and :
substance reasonably satisfactory to Buyer, of such change to its company name, From and after
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the Closing Date, Seller shall cease all use of all Intellectual Property included in the Acquired
Assets, inchuding, without limitation, the trademarks included in the Acquired Assets or any
confusingly similar variation thercof.

7.06  Seller Confidentiality. After the Closing, Seller agrees not to disclose or use at
any time (and such Person shall cause ity Affiliates not to use or disclose at any time) any Seller
Confidential Information. After the Closing, Seller further agrees to take all appropriate sieps
(and to cause its Affiliates to take all appropriate steps) to safeguard such Seller Confidential
Information and to protect it against disclosure, misuse, espionage, loss and thefl. In the event
Seller or any of its Affiliates is required by Law or legal process to disclose any Seilér :
Confidential Ioformation after the Closing, Seller shall promptly notify Buyer in writing, which S
notification shall include the nature of the legal requirement and the extent of the required S
disclosure, and such Seller shall cooperate with Buyer to preserve the confidentiality of such '
information consistent with applicable Law.

707 Nom-Assignment of Contracts. Anything contained herein to the contrary
notwithstanding, this Agreement shall not constitute an agreemcnt to assign any Assumed
Contract if, after giving effect to the provisions of section 363 and 365 of the Bankmptcy Code,
an attempted assignment thereof, without oblaining a consent, would constitute a breach thereof ‘,
or in any way negatively affect the rights of Buyer, as the assignee of such Assumed Contract. §
If, after giving effect to the provisions of sections 363 and 365 of the Bankruptcy Code, such
consent is required but not obtained, prior to the closing or conversion of the Chapter 11 Case,
Seller shall cooperate with Buyer, at Buyer's sole expense, in any reasonable atrangement,
including Buyer’s provision of credit support, designed to provide for Buyer the benefits and
obligations of or under any such Assumed Contract, including enforcement for the benefit of
Buyer of any and all rights of Seller against a third party thereto arising out of the breach or
cancellation thereof by such third party (provided that Buyer shall fully indemnify and hold
Seller harmless with respect to any and all claims, costs and expenses relating to or arising from
such Contract from and after the Closing Date). Any assignment to Buyer of any Assumed
Contract that shall, after giving effect to the provisions of sections 363 and 365 of the
Bankruptey Code, require the consent of any third party for such assignment as aforesaid shal! be
made subject to such consent being obtained. Any Contract that would be an Assumed Contract
but is not assigned in accordance with the terms of this Section 7.07 shall not be considered an
“Assumed Contract” for purposes hereof unless and uptil such Contract is assigned to Buyer i
after the Closing Date upon receipt of the requisite consents to assignment and Bankruptcy Court :
approval, if required, :

ARTICLE VI
CONDITIONS TO CLOSING

8.01 Conditions Precedent to Obligations of Buyer. The obligation of Buyer to
consummate the Transactions is subject to the fulfillment, on or prior to the Closmg Date, of
each of the following conditions (any or all of which may be waived by Buyer, in its reasonablc
discretion, in whole or in part to the extent permitted by applicable Law):

(a)  the representations and warranties of Selier set forth in tbm Agreement .
shall be true and correct in all material respects at and as of the Closing, except to the extent such
25
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representations and wamanties expressly relate fo an carlier date (in which case such

representations and warranties shall be true and correct in all material respecis on and as of such .

earher date), (in each case except for such representations and warranties that are qualified by 5
‘material” or “Material Adverse Effect”, which such representations and warranties shall be true

and correct in all respects giving effect to such qualifications) and Buyer shall bave received a

certificate signed by an anthorized officer of Seller, dated the Closing Date, to the forgoing

eﬂ’cct '

(b)  Seller shall have performed and complied in all material respects with all
obhgatlons and agreements required in this Agreement to be performed or complied with by it
prior to the Closing Date, and Buyer shall have received a certificate mgned by an authorized
officer of Seller, dated the Closing Date, to the forgoing effect; »

(c)  Since the date of this Agreement, no fact, event or circumstance shall have f '
oceuryed or arisen that, individually or in combination with any other fact, event or circumstance, i
has had or would reasonably be expected to bave a Material Adverse Effect; :

(@)  Seller shall have received or obtained and delivered to Buyer all consents - : s
set forth on Schedule 8.01(d) and such consents shall be in full foree and effect; )

(& [Reserved]; and

o Seller shall have delivered, or cansed to be delivered, to Buyer all of the
items set forth in Section 2. 0;1 a).

8.02 Conditions Prccedent to Obligations of Seller. The obligation of Seller to
consummate the Transactions is subject te the fulfillment, prior to or on the Closing Date, of
each of the following conditions (any or all of which may be waived by Seller, i its reasonable
discretion, in whole or in part to the extent permitted by applicable Law):;

()  the representations and warranties of Buyer set forth in this Ag]'cement_ '
shdll be true and correct in all material respects at and as of the Closing, except to the extent such
representations and warranties expressly relate to an earlier date (in which case such
representations and warranties shall be frue and correct in all material respects on and as of such
earlier date), (in each case except for such. representations and warranties that are qualified by
“material” or “Material Adverse Effect”, which such representations and warranties shall be true
and correct in all respects giving effect to such qualifications) and Seller shall have received a
certificate signed by an authorized officer of Buyer, dated the Closing Date, to the foregoing
eﬂ‘ect

{t)  Buyer shall have performed and complied in all material respects with ‘all
obligations and agreements required by this Agreement to be performed or complied with by
‘Buyer on or priot to the Closing Date, and Seller shall have received a certificate signed by an
authorized officer of Buyer, dated the Closing Date, to the foregoing effect; and

(c)  Buyer shall bave delivered, or caused to be delivered, to Seller all of the
items set forth in Section 2.02(b). ,
' | 26
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8.03  Conditions Precedent to Obligations of Buyer and Seller. The respective
obligations of Buyer and Seller to consummate the Transactions are subject to the fulfiliment, on
or prior 1o the Closing Date, of each of the following conditions (any or all of which may be
waived by Buyer and Seller in whole or in part o the extent permitted by applicable Law):

(a)  there shall not be in effect any Law or Order by a Governmental Authority
of competent jurisdiction restraining, cnjoining or otherwise prohibiting the consummation of the
Transactions;

(b). the Procedures Order shall have been entered by thc-Bankruptcy Court,

shall not have been and at the time stayed, vacated, revoked, or withdrawn as of the Closing Date
(it being acknowledged and agreed that the Buyer shall waive any right it may have under the
applicable sections of the Bankruptcy Code or Rules that require the expiration of fourteen (14)
days after the entry of such Order before consymmating the transactions contemplated hereby);
and '

(c)  the Approval Order shall have been entered by the Bankruptcy Court, shall _

not have been stayed, vacated, revoked, or withdrawn as of the Closing Date (it being
acknowledged and agreed that the Buyer shall waive any right it may have under the applicable
sections of the Bankruptcy Code or Rules that require the expiration of fourteen (14) days afier
the entry of such Order before consummating the transactions contemplated hereby).

8.04  Frustration of Closing Conditions. Neither Seller nor Buyer may 1ely on the
fallure of any condition set forth in Section 8.01, Section 8.02 or Section 8,03, as the case may
be, if such failure was caused by such Party’s failure to comply with any provision of this
Agreement. '

ARTICLE IX
LIMITATIONS

S9.01 Buyer's Review.

(8) No_Reliance. Buyer has had the opportunity to ask guestions in

connection with its decision to enter into this Agreement and o consummate the Transactions.

In connection with the execution and delivery of this Agreement and the consummation of the

Transactions, Buyer has not relied upon, and Buyer expressly waives and releases Seller from
any Liability for any claims relating to or arising from, any representation, warranty, statement,
advice, document, projection, or other information of any type provided by Seller or its Affiliates
or any of their respective Representatives, except for those representations and warranties
expressly set forth in Article III. In deciding to enter into this Agreement, and to consunumate
the Transactions, Buyer has relied solely upon its own knowledge, investigation, judgment and
analysis (and that of its Representatives) and not on any disclosurs or representation made by, or
any duty to disclose on the part of, Seller or its Affilistes or any of their respective
Representatives, other than the express representations and warranties of Seller set forth in
Article ITT.  Buyer acknowledges and agrees that it has not relicd upon, and Buyer expressly
waives and releases Secured Party from any Liability for any claims relating to or arising from,
any representation, warranty, statement, advice, document, projection, or other information of
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any type provided by Secured Party or iis Affiliates (excluding Seller to the extent deemed an
Affiliate of Secured Party), '

(0)  Limited Duties. Any and all duties and obligations which any Party may
have fo any other Party with respect to or in connection with the Acquired Assets, this
Agreement or the Transactions arc limited {o those specifically set forth in this Agrecment.
Neither the duties nor obligations of any Party, nor the rights of any Party, shall be expanded
beyond the terms of this Agreement on the basis of any legal or equitable principle ot on any .
other basis whatsoever. !

9.02  No Consequential or Punitive Damages. NO PARTY (OR ITS AFFILIATES OR
REPRESENTATIVES) SHALL, UNDER ANY CIRCUMSTANCE, BE LIABLE TO THE |
OTHER PARTY (OR ITS AFFILIATES ‘OR REPRESENTATIVES) FOR ANY *
CONSEQUENTIAL, EXEMPLARY, SPECIAL, INCIDENTAL OR PUNITIVE DAMAGES .
CLAIMED BY SUCH OTHER PARTY UNDER THE TERMS OF OR DUE TO ANY
BREACH OF THIS AGREEMENT, INCLUDING LOSS OF REVENUE OR INCOME, -
DAMAGES BASED ON ANY MULTIPLIER OF PROFITS OR OTHER VALUATION
METRIC, COST QF CAPITAL, DIMINUTION OF VALUE OR LOSS OF BUSINESS
REPUTATION OR OPPORTUNITY. '

ARTICLE X , . )
DEFINITIONS _ : 5

10.01 Definitions. The following terms have the meaning set forth below:

“Action” means any action, suit, arbitration, claim, inquiry, proceeding or investigation

by or before any Governmental Autherity of any nature, civil, criminal, regulatory or otherwise,
in law or in equity. . :

“Acquited Assets” has the meaning set forth in Section 1.01,

“Affiliate” has the meaning set forth in Rule 12b-2 of the regulations promulgated under
the Securities Hxchange Act of 1934, as amended.

“Agreement” has the méaning set forth in the preambile,

“Alternative Transaction means (i) the acquisition of any shares of capital stock or any
other voting seeurities of Seller or any interests therein, (ii) the acquisition of all or more than an
immaterial portion of the assets and properties of Seller or any interests therein in one or a series
of transactions, (jii) the merger, consolidation or combination of any Person with Seller, (iv) the
reorganization or liquidation of Seller through a ehapter 11 plan, or (v) any of the foregoing
transactions, effected through a credit bid of or regarding any creditor’s Claims against Seller,
whether pursuant to section 363(k) of the Bankruptcy Code or otherwise, in each case other than
Buyer,

“Applicable Buyer Plan” has the meaning set forth in Section 7.01.
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“Approval Order” means an order of the Bankruptcy Court substantially in the form |
attached hereto as Exhibit IT (with such non-material revisions thereto as may be required by the . '
Banlguptey Court), and which has not been modified in any respect for ternis without the prior !
consent of Buyer that (a) affect in any respect the economics of the Transaction or the dates or
deadlines sct_forth in fhe order or the Agreement (other than dates or deadlines modified to
accommodate the Bankruptey Court's schedule) or (b) is materially adverse to Buyet in any othe;
respect. ’

“Assignment and Assumpiion Apreement” has the meaning set forth in Section 2.02(a).

“Assumed Contract” has the meaning set forth in Sectiop 1.01(e).

*Assumed Liabilities” has the meaning set forth in Section 1.03,

“Auction” has the meaning specified in the Procedures Order.

“Back-Up Bidder” has the meaning given to such term in the Procedures Order.
“Bankmuptcy Code™ has the meaning set forth in the recitals,

“Bankruptey Court” has the meaning set forth in the recitals, ' Y
“Bid Deadline” has the meaning given to such term in the Procedures Order. :
“Bill of Sale” has the meaning set forth in Section 2,02(a).

“Business” has the meaning set forth in the preamble.

- “Business Day” means any day that is not a Saturday, 2 Sunday or other day on which
banks are required or authorized by Law to be closed in the State of Delaware,

“Business Records” means all books, files and records to the extent they apply to the
Acquired Assets, including customer lists, historical customer files, reports, plans, data,
accounting and tax records, test results, product specifications, drawings, diagrams, training
manuals, engineering data and safety and documents, maintenance schedules, operating and
production records, investory records, business plans, and marketing and all other studies, i
documents and records.

“Buyer” has the meaning set forth in the preamble.

“Cash Collateral Qrder” means that certain final Order (a) Authorizing Postpetition Use
of Cash collateral, (B) Granting Adequate Protection to the Adequate Protection Parties, (C)
Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001(b), and (I}) Granting Related
Relief entered by the Bankruptcy Court in the Chapter 11 Case on or ahout February 19, 2014 at
docket number. -

“Chapter 11 Case” has the meaning set forth in the recitals.
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“Claiming Party” has the meaning set forth in Section 11.17.

“Claims” means any and sil claims as defined in section 101(5) of the Bankruptcy Code.
“Closing” has the meaning set forth in Section 2.01.

“Closing Date” has the meaning set forth in Section 2,01,

“Code” mesns the Internal Revenue Code of 1986, as amended.

“Confidentiality Agreement” has the meaning set forth in Section 6.02,

“Caontract” means any c¢oniract, purchase order, indenture, note, bond, loan, instrument,
certificate, deed, bill of sale, license, lease, commitment, understanding (written or oral} or other
agreement.

“Copyright Assignment” has the meaning set forth in Section 2.02(a).

“Cure Costs” means all monetary liabilities, including pre-petition monetary liabilities, of
Seller that rmust be paid or otherwise cured or given adequate assurance that they will be
promptly cured in order to satisfy Seller’s monetary defaults under the Assumed Contracts at the
time of the assumption thereof and assignment to Buyer in accordance with this Agrecment as
such amounts are determined by the Bankruptcy Court to satisfy section 365 of the Bankruptcy
Code. :

“Defending Party” has the meaning set forth in Section 11.17,

“Deposit” has the meaning set forth in Section l.O'I-r'i ay. _
“Domain Name Assignment” has the meaning set forth in Section 2.02(a).
“Escrow Agent” has the meaning set forth in Section 1.07(a).

“Escrow Agreement” has tﬁc meaning st forth in Section 1.07(a).
“Excluded Assets” has the meaning set forth in Section 1.02.

“Excluded Contracts™ has the meaning set forth in Section 1.04(b).
“Excluded 1 jabilities” has the meaﬁing set forth in Section 1.05,

“Governmental Aunthority” means any entity exercising exccutive, legislative, judicial,
regulatory or administrative functions of or pertaining to the United States or to a foreign,
federal, state or local government, any governmental authority, agency, deparfment, board,
commmission or instrumentality or any political subdivision thereof, and any tribunal or court or
arbitrator(s) of competent jurisdiction, and shall include the Bankrupicy Court.
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“Indebtedness” means all indebtedness for borrowed money (i} owed by the Seller under
a credit facility or (i) evidenced by any note, bond, debenture or other debt security issued by
Seller and also shall include (a) any obligation incurred for all or any part of the purchase price
of property or other assets or for the cost of property or other agsets comstructed or of
improvements thereto, other than accounts payable included in current liabilities and incurred int o
respect of property purchased in the ordinary course of business, (b) the face amount of all letters
of credit issued for the account of Seller, (c) obligations (whether or not such Seller bas assumed
or become liable for the payment of such obligation) secured by Liens, (d) capitalized lease
obligations, (e) overdue trade payable, (f) all guarantees and similar obligations of Selier, (g} all
accrued interest, fees and charges in respect -of any Indebtedness, and (h) all prepaymert
premiuns and penalties, and any other fees, expenses, indemnities and other amounts payable as
a result of the prepayment or discharge of any Indebtedness.

“Intelleciual Property” means any or all of the following and all rights, arising out of or
associated therewith: (i) all patents and applications therefor and all reissues, divisions, renewals,
‘extensions, provisionals, continuations and continuations-in-part thereof; (ii) all inventions
(whether patentable or not), invention disclosures, improvements, proprietary information,
know-how, technology, algorithms, apparatus, databases and data collections, diagrams,
formulae, methods, network configurations and architectures, processes, protocols, schematics,
specifications, technical data and customer lists, and all documentation relating o any of the
foregoing; (iii} all copyrights, copyright registrations and applications therefor, and all other
rights corresponding thereto; {iv) all industrial designs and any registrations and applications i
therefor; (v) all internet uniform resource locators, domain names, trade names, logos, brand
names, slogans, product names, designs, common law trademarks and service marks, trademark
and service mark registrations and applications therefor; (vi} all Sofiware, databases, subroutines,
uscr interfaces, techniques, URLs, web sites and data collections and all rights therein; (vii} all
morat and economic rights of authors and inventors, however denominated; (viii) other forms of
techmology (whether or not embodied in any tangible form aand inchleding all tangible
embodiments of the foregoing such as instruction manuals, laboratory notebooks, prototypes,
sumples, studies, and summaries); (ix) all rights under non-disclosure or confidentiality, non-
compete, assignment of intellectual property rights (inventions), acknowledgement of work-for-
hire or non-solicitafion agreements with employees, consultants, independent contractors and
agents of a Person or with third parties, including non-disclosure or confidentiality, non-
compete, or nan-solicitation agreements entered into in conpection with the sale of the Business;
and (x) any similar or equivalent rights to any of the foregoing.

“Law” means any foreign, federal, state or local law (including common law), statute,
code, ordinance, rule, regulation, governmental guideline or other requirement enacted,
promulgated, issued or emered by a Governmental Authority, including all applicable statutory
law, common law and equitable principles, and all provisions of constitutions, treaties, statutes,
rules, regulations, orders and decrees of 2 Governmental Authority. . )

“Lease Assignment” has the meaning set forth in Section 2.02(a}.

“Liabilities” means any and all debts, losses, liabilities, claims (including claims as
defined in the Bankruptcy Code), damages, expenses, fines, costs, royalties, proceedings,
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deficiencies or obligations (inchiding those arising out of amy action, such as any seitlement or -
compromise thereof or judgment or award therein), of any nature, whether known or unknown, ,
absolute, contingent, accrued or unaccrued, liquidated or unliquidated, or otherwise and whether !
due or to become due, and whether in contract, tort, strict liability or otherwise, and whether or S
not resulting from third party claims, and any reasonable out-of-pocket costs und expenses in
connection therewith (including reasonable legal counsels’, accountants’, or other fees and
expenses incurred in defending any action or in mvestlganng any of the same or in asserting any
rights thereunder or hereunder) o

“Licensed Intellectual Property” has the meaning set forth in Section 3.06(a).

“Lien” means amy mortgage, pledge, hypothecation, lien (statutory or otherwise),
preference, priority, security interest, secutity agreement, easement, charge, claim, covenant,
restriction, proxy, option, wamant, call, commitment, voting agreement or other encumbrance of
any kind or nature whatsoever (including any condifional sale or other title retention agreement ;
and any lease having substantially the same effect as any of the foregoing and any assignment or
deposit arrangement in the nature of a security device).

“Material Adverse Effect” means any change, effect, event, occurrence, development,
circumstance or state of facts which (i) has had or would reasonably be expected to have,
individually or in the aggregatc, a materially adverse effect on the Business or the financial
condition or results of operations of the Seller, (ji) would materially impair the ability of Seller to
perform its obligations under this Agreement or (iil) would have a materially adverse effect on,
or prevent or materially delay the consummation of, the Transactions; provided, however, that a
Material Adverse Effect shall not include (A) general economic or indusiry circumstances or |
events, but only if such circumstances or events do not have a disproportionate impact on the !
Business when compared to other industry participants, and (B} changes, effects, or impacts on
Seller or the Business arising directly out of, based on, or resulting from {x) the taking of any
aclions required 1o be taken by a Party under the terms of this Agreement, (y) the filing by Seller
of the Bankruptcy Case, or (z) the sale process in the Chapter 11 Case.

“Matesial Confract” has the meaning set forth in Section 3,06.

| “Material Customers™ has the m@ﬁng set forth in Section 3.14.

“Material Suppliers” has the meaning set forth in Section 3,14.

“Ordes” means any order, injunction, judgment, decree, ruling, writ, assessment or
arbitration award,

“Outside Date” hag the meaning set forth in Section 2.04(e). :

“Parties™ has the meaning set forth i the preamble.

“PayPal Funds” means all “rcstncted cash,” all “cash reserves,” and any other balance of
cash in an eccount held by PayPal for Seller, net an allowance for chargebacks.
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HPermitted Liens” means:

(s)  all rights reserved to or vested in any Governmental Autherity to control
or regulate the Acquired Assets and all obligations and duties under all applicable Laws or under
any Permit issued by any Governmental Authority;

(b) ~ Liens for Tazes not yet dus and payable;

(c)  statutory or contractual Lien rights of landlords arising in the ordinary
course under leases subject to the Lease Assignment for the payment of rents or other amounts
- required thereunder accruing from and after Closing;, -

(d)  any defects, exceptions, existing easements, covenants, conditions, rights-
of-way, restrictions and other encumbrances (other than monetary Liens) and matters currently
of record affecting title to the real property which, when taken individually or as a2 whole, are not
material, do not adversely affect the present ownership, use or operations of such properties or
assets;

(e)  with respect to leases subject to the Lease Assignment, zoning, building
codes and other land use laws reguiating the use or occupancy of such real property or the
activities conducted thereon which are imposed by any governmental body having Junsdmt:lon
over such real property; and

()  Liens and encumbrances designated as Permitted Liens on the Liens
Schedule. '

“Penrmits” means any approvals, authorizations, consents, licenses, franchises, permits or
certificates {and any related pending applications).

“Person” means an individual, a partnership, a corporation, an association, a joint stock
company, a trust, a joint venture, an unincorporated organization, or a Governmontal Authority
(or any department, agency, or political subdivision thereof).

“Plan” medns (i) “employee benefit plan,” as defined in section 3(3) of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA”) or under any similar Law, and
(ii} all other material employee benefit plans, programs and arrangements, including all material
profit-sharing, bonus, stock option, restricted stock umits/shares, stock ownership, pension,
retirement, deferred compensation, excess benefit, post-retirement medical or lite insurance,
welfare, incentive, sick leave or other leave of absence, short-.or long-term disability, retention,
salary contimmation, medical, hospitalization, life insurance, and other insurance plan, in any
case, established, maintained, sponsored or contributed to by Seller for the benefit of any of its
current or former employees or service providers, including any Welfare Benefit Plan,

“Procedures Order” means ithe order of the Bankruptcy Court dated May 5, 2014
approying, among other things, the sales and bidding procedures in connection with the sale of
Seller’s assets pursuant to Sections 363 and 365 of the Bankruptcy Code.
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“Proratior, Period” has the meaning set forth in Section 7.03(c).
“Purchase Price” has tha meaning set forth in Section 1.06.

“Registered Intellectual Propety” means all Intellectual Property rghts that are the
subject of an application, certificate; filing, registration or other document issued, filed with, or
recorded with or by any Governmental Authority, including all (i) patents and patent applications
(including provisional apphc&txons), (ii) registered trademarks and service marks, applications to
register trademarks and setvice marks, intent-to-use applications, or other registrations or
applications related to trademarks and service marks, (iii).registered copyrighis and applications
for copyright registration, (iv) registered mask works, and (v) domain name registrations,

“Representatives” of a Person means its officers, directors, managers, employees,
attomeys, investment bankers, accountants, trustees and other agents and representatives.

“Secured Party” means Liberty Partners Lenders, L.L.C. or such other entity dcﬂgnatcd
_by Liberty Partners Lenders, L.L.C.

“Seller_Confidential Wformation” means confidential and proprietary information ' !
(including with respect to the Business Records) conceming Seller, including information ;
relating to financial statements, clients, customers, potential clients or costomers, employees, Co
advertisers, pubhshers, suppliers, equipruent, designs, drawings, programs, strategies, analyses,
profit margins, sales, methods of operation, plans, products, technologies, materials, trade
secrets, strategies, pmspectsorother propristary mfonnatlon

“Seller Emplovee™ has the meaning set forth-in Section 6.03.
“Seller OQwned Intellectual Property” has the meaning set forth in Section [.01{d).

“Seller Registered Intelleciual Property” means all of the Rﬁgxstered Intellectual Property
included among the Seller Owned Intellectual Propcrty )

“Seller Reports™ has the meaning set forth in Section 3.13.
“Seller’s knowledge” has the meaning set forth in Section 10.02.

“Software” means any computer software program, together with any crror corrections,
updates, modifications, or enhancements thercto, in both machine-readable form and human
readable form, including all comments and an}r procedural code.

“Subsidiary” means, with respect fo any Person, any corporation, limited liability
company, partnership, association or other business entity of which (i) if a corporation, a
majority of the total voting power of shares of stock entitled (without regard to the occurrence of
any contingency) to vote i the election of directors, managers or trustees thereof is at the time
owned or comrolled, directly or indirectly, by that Person or ome or more of the other
Subsidiaries of that Person or a combination thereof, or (ii) if a limited liability company,
partnership, association or other business entity, a majority of the partnership or other similar
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ownership interest thereof is at the time owned or controlled, directly or indirectly, by any
Person or one or more Subsidiaries of that Person or a combination thereof. For purposes hereof,
a Person or Persons shall be deerned to have a majority ownership interest in a timited liability
company, partnership, association or other business entity if such Person or Persons shatl be
allocated a majority of limited liability company, partnership, association or other business entity
gains or losses or shall be or control any managing director or general partner of such limited
liability company, partnership, association ar other business entity.

“Tax™ mecans any federal, state, local, or foreign income, gross receipts, license, payroll,
employment, excise, severance, stamp, occupation, premium, windfall profits, environmental,
custom duties, capital stock, franchise, profits, withholding, social security, unemployment,
disability, real property, personal property, sales, use, iramsfer, registration, value added,
alternative or add-on minimum, estimated, or other tax of any kind whatsoever, including any
interest, penalty, or addition thereto, whether disputed or not.

“Tax Refurn” means any return, declaration, report, claim for refund, or informaton
return or statement relating to Taxes filed with a taxing authority, including any schedule or
attachment thereto, and including any amendment thereof.

“Trademark Assignment” has the meaning set forth in Section 2.02(a).

“Transaction Documents” means this Agreement, the Escrow Agreement, the Bill of
Sale, the Assignment and Assumption Agreement, the Lease Assignment, the Trademark
Assignment, the Copyright Assignment, the Domain Name Assignment and all other Contracts
and agreements contemplated by this Agreement or necessary to effectuate the Transactions.

“Transactions” means the transactions contemplated by ﬂ]lS Agreement and the other
Transaction Docuroents.

“Trangferred Emplovee” has the meaning set forth in Section 6.03.

“Transfer Taxes™ has the meaning set forth in Section 7.03(a).

“Welfare Benefit Plen” means any welfare plan as defined in section 3(1) of the

Employes Retirement Income Security Act of 1974, as amended.

10. 02 Knowledge Defined. For purposes of this Agreement, the term “Seller’s
knowledge” (or words of similar purport) as used herein shall mean the kmowledge, after
reasonable inquiry (or that which one would have known after reasonable inquiry), of Tom
Frederick, Juliet Reising, Adam Redd, Tom Clement and Joe Czamecky.

ARTICLEX] .
MISCELLANEOUS

11.01 Press Releases and Communications. No press release or public announcement
related to this Agreement or the Transactions shall be issued or made without the joint approval
of Buyer and Seller, unless required by Law (in the reasonable opinion of counsel) in which case
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Buyer and Seller shall have the right to review such press release or announcement prior to
publicatiori; provided that Seller shall be authorized to file this Agreement with the Bankruptey
Court without any further approval by Buyer. '

11.02 Expenses. Except as otherwise expressly provided herein, Seller and Buyer shall
pay all of their own CKPGDSEB (including attorneys’ and accountants’ fees and expemses) in
connection with the negotiation of this Agreement, the performance of their respective
obligations hereunder and the consummation of the Transactions (whether consmnmated or not). -

11.03 Notices. All notices, demands or other communications to he given or delivered
upder or by reason of the provisions of this Agrecment shall be in writing and shall be deemed to
have been given (i} when delivered personally to the recipient, or (i} when sent to the recipient
by facsimile followed by delivery by reputable ovemight courier service, or (iil) one Business
Day afier being sent to the recipient by reputable overnight courier service {charges prepaid), or -
(iv) five Business Days after being mailed to the recipient by first class, registered or certified
meil, postage prepaid, return receipt requested.  Such notices, demands and other
communications shall be sent to Buyer and Seller at the addresses or facsimile numbets indicated
below or to such other address or facsimile numbers or to the attention of such other Person as
the recipient party has specified by prior written notice to the sending party. All notices,
demands and other communications hereunder may be given by any other means (including
electronic mail), but shall not be deemed to have been duly given unless and until it is actually
received by the intended recipient: '

Notices to Buver:

EDGEAQ, L1LC

30 Burton Hills Boulevard
Nashville, TN 37215

Atin: Bill Nutter
Facsimile: (615) 371-1572

with copies to (which shall not constitute notice to Buyer):

Tohn E. Murdock, ITT

Bradley Arent Boult Cummings, LLP
Roundabout Plaza

1699 Division Street, Suite 700
Nashville, TN 37203

Facsimile 615.252.6359

and
Emest B. Williams, IV, PLLC
PO Box 159264

Nashville, TN 37215
Facsimile: (615) 371-1572
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Notices to Seller:

Edgenet, Inc.

"3525 Piedmont Road

8 Piedmont Center, Suite 420
Aflanta, GA 30305

Atin: Juliet Reising, CFQ

with copies to {which shall not constitute notice to Seller): .

Liberty Capital Partners, Inc.
750 3rd Avenue, 9th floor
New York, NY- 10017

Atim: Michael Fram
Facsimile: (212) 649-6076

and

Klehr Harrison Harvey Branzburg LLP
1835 Market Street, Suite 1400 -
Philadelphia, PA 19103

Attn: Morton R. Branzburg, Esq,
Facsimile: (215) 568-6603

11.04 Successors and Assigns. This Agreement and all covenants and agreements
contained herein and rights, interests or obligations hereunder, by or on behalf of any of the
parties hereto, shall bind and inure to the benefit of the respective successors and permitted
assigns of the parties hereto whether so expressed or not, except that neither this Agreement not
any of the covenants and agreements herein or rights, interests or obligations hereunder may be
assigned or delegated by Buyer, without the prior written consent of Seller, and neitber this

Agreement nor any of the covenants and agreements herein or rights, interesis or obligations.

hereundet may be assigned or delegated by Seller without the prior written consent of Buyer;

provided that Buyer may assign its rights under this Agreement to (a) any Affiliate of Buyer, (b)
any purchaser of all or substantially all of the assels of Buyer or (c) to lender(s) of Buyer as
collateral security for borrowing, at any time following the Closing Date; provided further that in
each such case, Buyer and Tenth Street Fund III, L.P., as a guarantor will nonetheless remain
liable for all of Buyer’s obligations hereunder.

11.05 Severability. Whencver possible, each provision of this Agreement shall be
interpreted in such manner as to be effective and valid under applicable Law, but if any provision
of this Agreement or the application of any such provision to any Person or circumstance shall be
held te be prohibited by, illegal or unenforceable under applicable Law or rule in any respect by
a court of compefent jurisdiction, such provision shall be ineffective only to the extent of such
prohibition, illegality or unenforceability, without mva]ldaimg the remainder of such provision

'or the remaining provisions of this Agrecment.
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11.06 Descriptive Headings; Interpretation: Disclosure Generally.

(a) The headings and captions uwsed in this Agreement and the table of
contents to this Agreement are for reference purposes only and shell not ‘affect in any way the
mezaning or interpretation of this Agreement, Any capitalized terms used in any Schedule or
Exhibit attached hercto and not otherwise defined therein shall have the meanings set forth in
this Agreement.

(b) K and to the extent any information required to be furnished in any
Schedule is contained in this Agreement or in any Schedule attached hereto, such information
shall be deemed to be inchuded in all Schedules in which the information is required to be
included. The inclosion of any information in any Schedule attached hereto shall not be deemed
to be an admission or acknowledgment by Seller, in and of itself, that such information is
material to or outside the ordinary course of the business of Seller. -

11.07 Construction, The parties hereto have participated jointly in the negotiation and
drafting of this Agreement. In the event an ambiguity or question of imtent or interpretation
arises, this Agreement shall be construed as if drafted jointly by the parties hereto, and no
presumption or burden of proof shall arise favoring or disfavoring any party hereto by virtue of
the authorship of any of the provisions of this Agreement. Unléss the context of this Agreement
otherwise clearly requires, (a} references to the plural include the singular, and references to the
singular include the phmal, (b} references o one gender include the other gender, (¢} the words
“include,” “includes” and “including” do not limit the preceding terms or words and shall be
deemed to be followed by the words “without limitation,” (d) the terms “this Agreement,”
“hereof,” “herein,” “hereunder,” “hereto” and similar terms in this Agreement refer to this
Agreement as a whole and not to any particular provision of this Agreement, () the terms “day”
and “days” mean and refer to calendar day(s) and (f) the terms “year” and “years” mean and
refer to calendar year(s).

‘11.08 Complete Apreement. This Agreement, the Transaction Documents and the
Confidentiality Agreement contain the complete agreement between the Parties hereto with
respect to the subject matier hercof and thereof and supersede any prior understandings,
agreements or representations by or between the Parties, written or oral, which may have related
to the subject matter hereof in any way. All Schedules and Exhibits attached hereto or referred
to herein are hereby mcor;mrated in and made a part of this Agreement as if set forth in full
herein.

11.09 Counterparts: Delivery by Facsimile or PDF. This Agreement may be executed in
one or more counterparis (inciuding by means of facsimiled signature pages or signature pages
delivered by electronic transmission in portable document format (pdf)), each of which shall
constitute an original but all of which taken together shall constitute one and the same
instrument. This Agreement and any signed agreement or instrament entered into in connection
with this Agreement, and any amendments hereto or thereto, to the extent signed and delivered
by means of a facsimile machine or electronic transmission in portable document format (pdf),
shall be treated in all manner and respects as an original agreement or instrument and shall be
considered to have the same binding legal effect as if it was the original signed version thereof .
delivered in person. At the request of any Party hereto or to any such agreement or ms’m.mmt,
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cach other party hereto or thereto shall re-execute original forms thereof and deliver them to all
other parties. No Party hereto or to any such agreement of instrument shall raise the use of a
facsimile machine or electronic transmission in portable document format (pdf) to deliver a A
signature or the fact that any signature or agreement or instrument was transmitted or ;
communicated through the use of a facsimile machine or electronic transmission in portable ;

document format (pdf) as a defense to the formation of a contract and each such Party forever '
waives any such defense, except to the extent such defense related to lack of authenticity.

11.10 Governing Law. All issues and questions concerning the construction, validity,
enforcement and interpretation of this Agreement and the Schedules and Fxhibits hereto shall be
govemed by, and construed in accordance with, the laws of the State of Delaware without giving
effect to any choice of law or conflict of law rules or provisions (whether of the State of
Delaware or any other jurisdiction) that would cause the application of the laws of amy
jurisdiction other than the State of Delaware. In furtherance of the foregoing, the internal law of
the State of Delaware shall control the inferpretation and construction of this Agreement (and all
Schedules and Exhibits hereto), even though under that jurisdiction’s choice of law or conflict of
law analysis, the substantive law of some other jurisdiction would ordinarily apply.

11.11 Submission to Jurisdiction . ' }

(a)  Without limiting any Party’s right to appeal any Order of the Bankruptcy i
Court, (i) the Bankruptcy Court shall retain exclusive jurisdiction to enforce the terms of the 3
* Transaction Documents and to decide any claims or disputes among the Parties that may arise or
result from, or be connected with, the Transaction Documents, any breach or default thereunder,
or the Transactions, and (i) any and all Actions related to the foregoing shall be filed and
maintained only in the Bankruptcy Court, and the Parties hereby consent to and submit fo the _
jurisdiction and venue of the Bankrupicy Court for such purposes and shall reccive notices at ,
such locatiens as indicated in Section 11.03; provided, however, that if the Bankruptcy Court
+ declines jurisdiction, the Parties agree to and hereby unconditionally and irrevocably submit to
the exclusive jurisdiction of the United States District Court for the District of Delaware, '

: . (b)  The Parties hereby unconditionally and irrevocably waive, to the fullest é
extent permitted by applicable Law, any objection which they may now or hereafter have to the _ i
laying of venue of any dispute arising out of or relating to this Agreement, any of the other
Transaction Documents or any of the Transactions brought in any court specified. in subsection
(a) above, or any defense of inconvenient forum for the maintenance of such dispute. Each of i
the Parties agrees that a judgment in any such dispute may be enforced in other jurisdictions by ¢
suit on the judgment or in any other manner provided by Law,

(c)  Each of the Parties hereby consents to process being served by any Party . B
in any suit, Action or proceeding by the mailing of a copy thereof in accordance with the C

provisions of Section 11.03; provided, however, that such service shall not be effactive until the A
actual receipt thereof by the Party being served; further, provided, however, that nothing herein -
shall limit or atter service of process in any advisory proceeding in the Bankruptcy Court. ' )

11.12 No Right of Set-Off. Qnly with respect to the pericd prior to and as of the
Closiog, Buyer for itself and for its Affiliates, successers and assigns hereby unconditionally and
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irrevocably waives any rights of set-off, netting, offset, recoupment, or similar rights that Buyer
or any of its Affiliates, successors and agsigns has or may have prior to or as of the Closing with
respect to the payment of the Purchase Price or any other payments to be made by Buyer
pursuant to this Agreement or any other document or instrument delivered by Buyer in
connection herewith. QOnly with respect to the period prior to and as of the Closing, Seller, for
itself and for its Affiliates, successors and assigns hercby unconditionally and irrevocably waives
any rights of set-off, nefting; offset, recoupment, or similar rights that Seller or any of its
Affiliates, successors and assigns have or may have prior to or as of the Closing with respect to
any payments to be made by Seller pursuant to this Agreement or any other document or
instrument delivered by Seller in connection herewith.

11.13 WAIVER OF JURY TRIAL, TO THE EXTENT NOT PROHIBITED BY
APPLICABLE LAW WHICH CANNOT BE WAIVED, EACH OF THE PARTIES HERETO
" HEREBY WAIVES AND COVENANTS SUCH PARTY WILL NOT ASSERT (WHETHER
A PLAINTIFF, DEFENDANT OR OTHERWISE) ANY RIGHT TO TRIAL BY JURY IN
ANY FORUM IN RESPECT OF ANY ISSUE, ACTION, CLAIM, CAUSE OF ACTION, SUIT
(IN  CONTRACT, TORT _OR OTHERWISE), INQUIRY, PROCEEDING OR
INVESTIGATION ARISING OUT OF OR BASED UPON THIS AGREEMENT OR THE
SUBJECT MATTER HEREOF OR IN ANY WAY CONNECTED WITH OR RELATED OR
INCIDENTAL TO THE TRANSACTIONS CONTEMPLATED HEREBY, IN EACH CASE L
WHETHER NOW EXISTING OR HEREAFTER ARISING. EACH. PARTY , Lo
ACKNOWLEDGES THAT IT HAS BEEN INFORMED BY THE OTHER PARTY THAT |
THIS SECTION 11.13 CONSTITUTES A MATERIAL INDUCEMENT UPON WHICH THE
PARTIES ARE RELYING AND WILL RELY IN ENTERING INTO THIS AGREEMENT i
AND ANY OTHER AGREEMENTS RELATING HERETO OR CONTEMPLATED
HEREBY. ANY PARTY HERETO MAY FILE AN ORIGINAL COUNTERPART OR A
COPY OF THIS SECTION 11.13 WITH ANY COURT AS WRITTEN EVIDENCE OF THE S
CONSENT OF EACH SUCH PARTY TQ THE WAIVER OF ITS RIGHT TO TRIAL BY !
JURY. : )

11.14 Bulk Transfer Laws. Buyer acknowledges that Seller has not and will not comply
with the provisions of any so-called bulk sales or transfer laws of any applicable jurisdiction
{including Article & of the Uniform Commercial Code) in comnection with the sale of Acqmred
Assets and the other transactions contemplated by this Agreement, and Buyer hereby waives
Seller’s failure to comply with such laws, _

11.15 Amendments and Waivers. This Agreement may be amended, or any provision of
this Agreement may be waived, upon the approval, in writing, executed by Buyer and Seller. No
course of dealing between or among the parties hereto shall be deemed effective to modify,
amend or discharge any part of this Agreement or any rights or obligations of any such party
under or by reason of this Agreement. A waiver by any party of any term or condition of this
Agreement In any one instance shall not be decmed or construed to be a waiver of such term or
condition for any other instance in the future (whether simitar or dissimilar) or of any subsequent
breach hereof.
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11.16 No Third Party Beneficiary. This Agreement is for the sale benefit of the parties
hereto and their permitted successors and assigns and nothing herein expressed or implied shall
give or be construed to give any Person (including any Tramsferred Employee) any legal or
equitable rights or remedies hereunder, other than the parties hereto and the Secured Party, their
successors or permitted assigns, any rights or remedies.ymder or by reason of this Agreement,

11.17 Prevailing Party. In the event any litigation or other court Action is commenced
~ or threatened by any Person (the “Claiming Party”) to enforce its rights under this Agreement
against any other Person (the “Defending Party™), if the Defending Party is the prevailing party
in such Action, all fees, costs and expenses, including reasonable attorney’s fees and comt costs,
incurred by the Defending Party in such Action shail be reiinbursed by the Claiming Party;
provided that if the Defending Party prevails in part, and loses in part, in such Action, the court,
arbitrator or other adjudicator presiding over such Action shall award a reimbursement of the
fees, costs and expenses incurred by the Defending Party on an equitable basis. For purposes
hereof, and without limitation, the Defending Party shall be deemed to have prevailed in any
Action described in the immedialely preceding sentence if the Claiming Party commences or
threatens any such Action and (i) such underlying claim(s) are subsequently dropped, vohmtarily
dismissed or voluntarily reduced and/or (ii) the Defending Party defeats any such claim(s),

11.18 Non-Recourse. Except as otherwise provided herein, the Parties acknowledge and
agree that no past, present or future Representative or Affiliate of the Parties to this Agreement,
in such capacity, shall have any Liability for any obligations or Liabilities of Buyer or Seller, as
applicable, under this Agreement or for any claim based on, in respect of, or by reason of, the
Transactions.

11.19 Guaranty of Buyer Obligations, Tenth Street Fund ITf, L.P. (“Guarantor”) hereby :
unconditionally and irrevocably guarantees, as primary obliger and not as surely, the.due and i
puactual payment, observance, performance and discharge by Buyer (and any permitted
assignees thereof) of all of its obligations to Seller purswmt to the terms of this Agreement (as
such obligations may be modified, amended or terminated in accordance with terms of this
Agreement, the “Guaranteed Obligations™). The foregoing sentence is an absolute, imconditional
and continuing. gueranty of the full and punctual payment, observance, discharge and
performance of the Guaranteed Obligations. Should Buyer default in the discharge or

~ performance of all or any portion of the Guaranteed Obligations, the obligations of Guarantor
hereunder shall become immediately due and payable to Seller. Notwithstanding anything to the
contrary set forth herein, all obligations of Guaranior pursusnt to this Section 11.19 shall
terminate immediately and awtomatically upon the earliest to oecur of (i) the Closing, (ii} any
termination of this Agreement other than by Seller pursuant to Section 2.04(c), or (jii) the date
that is 30 days after the termination of this' Agreement by Seller pursuant to Section 2.04(c),
except a3 to any claim asserted in writing against Guarantor prior to such date (in which case the
obligations of Guarantor hereunder shall terminate when such claim is finally resolved or
otherwise satisfied). By its acceptance of the bepefits of this Section 11.19, Seller further agrees
that it does not have any right of recovery against, and no personal liability shall attach to, any
former, current or future, direct or indirect, director, officer, employee, agent or affiliate of
Guarantor (other than Buyer), any former, current or future, direct or indirect, holder of any !
equity interests or securities of Guarantor (whether such holder is a limited or general partner,
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member, stockholder or otherwise), or any former, current or future director, officer, employee,
agent, general or limited partner, manager, member, stockholder, affiliate, controlling person, or
representative of any of the foregoing (each such Perzon, a “Related Person™), through Buyer,
Guarantor or otherwise, whether by or through any attempled piercing of the corporate, limited
liability company or limited partnership veil, by or through a claim by or on behalf of Buyer
against Guarantor or any Related Person, or otherwise, except for the righls apainst Guarantor as
expressly provided in this Section 11.19 or those against Buyer arising under this Agreement or
that certain Non-Disclosure Agreement, dated May 22, 2014, by and between JMP Securitics
LLC, 25 authorized representative of Edgenet, and Teath Street Fund I, LLC. Recourse against
Guarantor under this Section 11.19 shall be the sole and exclusive remedy of Seller and all of its
respective Affiliates against Guarantor or any Related Person (which such defined term in this
instance, for the avoidance of doubt, does not include Buyer) in respect of any liabilities or
obligations arising under or in commection with this Agreement or the transactions contemplated
hereby, including by piercing the corporate, limited liability company or limited partnership veil
or by a claim by or on behaif of Buyer, Seller hereby covenants and agrees that it shall not
institute, directly or indirect.ly, and shall cause its Affiliates to not instiiute, any proceeding or
bring any other claim arising vnder, or in connection with, this Agreement or the transactions
contemplated hereby, against Guarantor or any Related Person, except for claims of Seller
against Guarantor under this Section [1.19 or against Buyer under this Agreement, Nothing set
forth in this Section 11.19 shall confer or give or shall be construed to confer or give to any
Person (including any Person acting in a representative capacity) other than Seller any rights or
remedies against any Person, including Guarantor, except us expressly set forth in this
Séction 11.19. In the event that Seller or any Affiliate thereof asserts in any Action any theory of
liability against Guarantor or any Related Person {which such defined term in this instance, for
the avoidance of doubt, does not include Buyer) with respect to the transactions contemplated by
this Agreement other than the Liability of Guarantor under thiz Section 11.19, then (i) the
obligations of Guarantor under this Section 11,19 shall terminate ab inifio and be null and void,
(ii) if Guarantor has previously made any payments under this Section 11.19, it shall be entitled
to recover such payments from Seller, and (jii) Guarantor shall not have any liability to Seller or
any of its Affiliates with respect to the transactions contemplated by this Agreement.

Notwithstanding the foregoing, the total liability of Guarantor under this Agreement shail not
exceed the aggregate sum of $7,480,000 plus any Purchase Price increase under Section 1.01 (o),

[Signature Page Follows]
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N WITNESS WHEREQF, the Parties hereto have executed this Asset Purchase
Agreement on the day and year first sbove written.

EDGE?E%, INC.
By: “WW / M~

Name: /Z S‘;f %\; g !_V_\ Y F 2 ;\;}y ™
Its: :
HOLDINGj(/J‘O’\RP(?T?({

EDGEAQ, LLC

BY: TENTH STREET FUND I, L.P.,
Sole Member

BY: TENTHSTREET SBIC PARTNERS, LLC,
General Partoner

By:
Name: William J. Nutter
Its:  Authorized Member

WITH RESPECT ONLY TO SECTION 11.19
TENTH STREET FUND I, 1..P,

BY: TENTH STREET SBIC PARTNERS, L1LC,
Genexral Pa;tner

By:
Name; William J, Nutter
Tis: Authorized Member
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IN WITNESS WHEREOF, the Parties hereto have executed this Asset Purchase
Agreement on the day and year first above written,

EDGENET, INC,

By:
Name:
Tts:

EDGENET HOLDING CORPORATION

By:
Name:
Its:

EDGEAQ, LLC

BY: TENTH STREET FUND I, L.P.,
Sole Member

BY: TENTH STREET SBIC FARTNERS, LLC,
General Partner

By: L\}d/{/\/\
Mame: William J, Nuiter
hs: Authorized Member

WITH RESPECT ONLY TO SECTION 11.19
TENTH STREET FUND IIL L.P.

BY: TENTH STREET SBIC PARTNERS, LLC,
General Pariner

By:- WL)UM

Wame: William J, Nutter
Its; Authorized Metnber
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EDGENET, INC. EDGEAQ, LLC |

EDGENET HOLDING CORPORATION Attn: William J. Nutter
Attn:_Jullel Releing, Chief Financlal Officer 30 Burton Hills Beulevard
3525 Piedmont Road Nashville, TN 37215

8 Piedmont Center, Suite 420 ' :

Aflanta, GA 30305

Re:  Assumptlion of Transferred Employes Pald Time Off

Ladies and Gentlemen;

Reference is hereby made to that certain Asset Purchase A greement, dated as of June 6, i_; a

2014 (the “Asset Purchase Agresment”), by and betweéen Rdgenet, Inc., a Delaware corporation,
Edgenet Holding Corporstion, a Delawsare corporation (coltectively “Seller™), and EDGBAQ,

LLC, a Tennessee Hmited Habillty company (“Buyer™).

Alt capitafiz;:d terms used but not deflned hersin shall have the meanings given o them
- in the Assef Purchase Agreoment.

In preparation for the Closing and in an effort fo achieve &n orderly (ransfer of the
Business, Buyer lias agreed to assume at Closing all scerued and unused paid-time-off
{excluding, for the avoidance of doubt, any pension or post»renrement liabiljties) of any _
Transferved Employee. : :

Wilh thé foregoing background mwrporatod horeinafter by reference and hereby made a
part hereof, and in consideration of the mbtual promises set forth in thia letler agreement and i
such other and further consideration, the receipt and sufficiency of which are hereby- : “r
acknowledged, this is to confirm that, intending to be legally bound hereby, the partics licreto ‘
agree as follows: _

1. Notw(thstanding anything to the contrary contained in the Asset Purchase R
Agreement, this will confirm that, at Closing, Buyer shall assume any acoried and unused paid- ;
time-off (excluding, for the avoidance of doubt, any peasion or post-retitement Hability) of any E
Transierred Employees, which such Kability shall be deemed to bo an Assumed Liability for all )
purposes of the Assel Purchase Agreoment, but limited in the amounts and the employees (fo the
" extent a Tansferred Employes) set forth on Exhibit A attached hereto (provided, however, that
such emounts as set forth on Bxhibit A are as of May 31, 2014 and shall be adjusted at Closing to
inolude any additional PTO time accreed (less any PTO timc taken) priar to Clasing in the
ordinary course of business), It is fiuther understood thet each employee, generally, may carry
over up te 40 hours of pald time off per year (with the exception of Barbara Catherall, who was
pennitted to carry over 80 houts with maragement epproval),

PHILI 3573769v.Y -
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I
e 11, 2014
Pope 2
2, This letter agreement cannot be modified excent in writing execiuted by cach of E
the parties hereto. ;
i
3. 'Thisletler agreement may bo executed in counterparts, and by eleclronio i
signature, éach of which shall be deemed lo be an original but all of which taken fogether shall 5
constityte one and the same instroment. '

[Signature page follows]
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IN WITNESS WHEREQGF, the parties have caused this letter agteement to be executed ag . '
of the date first set ‘forth above, '

- EDGENRT, INC.

MOWYN

ﬂcauc o VNG
e Mo ASs

EDGENET HOLPING CORPORATION

ame‘j- \ Q ’ ’
Tltl W t“LT' _ |

EDGEAQ, LLC

By:  Tenth Street Fund INI, L.P., |
Sole Member .

By:  Tenth Street SBIC Pnrtncrs. LLC, .
General Partn :

By: (AU/{M

Name: Wiiliamn J, Nutter
Title: Authorized Member :‘

PHIL1 3673760v3
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EXHIBIT B
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THIS EXHIBIT HAS BEEN REDACTED
TO AVOID PUBLIC DISCLOSURE OF
THE CUSTOMER LISTS

PHIEL1 3677898v.1
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CURE AMOUNTS OF EACH ASSUMED
CONTRACT AND LEASE ON
EXHIBIT B IS $0.00

PHIL1 3677900v.1
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