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Delaware ...

The Frst State

I, JEFFREY W. BULLOCK, SECRETARY OQF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS5 A TRUE AND CORRECT
COPY QF THE RESTATED CERTIPICATE OF "VIEWRAY INCORPORATED",
FILED IN THIS OFFICE ON THE TRENTY-FIFTH DAY OF MARCH, A.D.
2015, AT 1:36 O'CLOCK P.M.

A FILED COPY QF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DERDS .

N ESCT

AUTHENTYCATION: 2233256

i y, Jeffeey W Baiack, Sevretary of State \‘--.
4450114 8100

150408608 DATE: 03~-25-15

You may verify this ceriificate online
at corp. delaware. gov/auvthver. shtml
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Delivered 01 41 Eﬁ 3%25/2&15
FILED 01:38 PM 03/25/2015
SRV 150408808 - 4450114 FILE

AMENDED AND RESTATED
CERTIFFCATE OF INCORPORATION

OF
VIEWRAY INCORPORATED

ViewRay Incorporated, a corporation organized and existing under the General
Corporation Law of the State of Delaware, as amended (the *DGCL™), does hereby certify that:

{a) The name of the corporation is ViewRay Incorporated (the “Company”).
The Company’s origingl Certificate of Incorporation was inttially filed with the Secretary of
State of Delaware on October 31, 2007,

(h)  The Company filed an Amended and Restated Certificate of Incorporation
with the Secretary of State of Delaware on February 17, 26158 (the “February 2015 Certificate of
Incarporation™.

(c) This Amended and Restated Centificate of Ingorporation (this “Certificate
of Incorporation™), which amends and restates the February 2015 Certificate of Incorporation,
was duly adopted In accordance with the provisions of Scction 242 and 245 of the DGCL, and
was approved by written consent of the stockholders of the corporation pursuant to
Section ﬁZS(d} of the DGCL. Prompt notice of such action will be given to stockholders who did

A01 consent In writing.

The text of the February 2015 Certiticate of Incorporation is hereby amended and
restated 1o read in its eatirety as follows:

FIRST: The name of the corporation is ViewRay Incorporated.

SECONIY:  The address of the registered office in the Stme of Delaware is 1209
Orange Street, in the City of Wilmington, County of New Castle, 19801, The name of its
registered agent at that address is The Corporation Trust Company.

THIRD: The purposes of the Company are to engage in any lawlul act or activity or
c*xrry o any business for which corporations may be orgamized under the DGCL or any
successor statute,

FOURTH:

A Reverse Stock Split. Effective upon the filing of this Certificate of Incorporation
with the Secretary of State of the State of Delaware (the “Effective Time™):

i Each 7.25 shares of Commen Stock (as defined below) issued and oulstanding
shall, astomatically and without any action on the part of the respective holders thereof, be
combined and converted into ope (1) share of Conmon Stock, and each 7.23 shares of Scries A
Preferred Stock. Series B Preferred Stock and Series € Preferred Stock {cach as defined below)
issued and owstanding immediately prior to the Effective Time shall be reclassified as one share
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of Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock, respectively
(the “Reverse Stock Split™).

2. Each stock certificate representing shares of any class or series of Common Stock
or Preferred Stock (as defined below) immediately prior to the Effective Time shall, from and
after the Effective Time, represent thal number of shares of the class or series of Common Stock
or Preferred Stock inte which such shares shall have been reclassified pursuant to the Reverse
Stock Split; provided, however, that each holder of any stock certificate(s) that represenied
shares of Comimon Steck or Preferred Stock immediately prior to the Effective Time shall be
entitled to receive, upon surrender of such certificate(s), one or more certificates (or book entry
share(s)) evidencing and represeniing the number of shares of Common Stoek or Preferred Stock
into which the shares represented by such certificate(s) shall have been reclassified pursuant to
the Reverse Stock Sphit,

3. No fractional shares shall be isued for shares of Preferred Stock or Coramon
Stock pursuant to the Reverse Stock Split. If the Reverse Stock Split would result in the issuance
of any fractional share of any class or series of Common Stock or Preferred Stock, the
Corporation shall, in Heu of issuing any such fractional share, pay cash in an amount cqual to the
fair value of such fractional share (as determined in good faith by the Board of Directors of the
Company (the “Board™). All share, per share and dollar references in this Certificate of

Incorporation shall be adjusted for the Reverse Stock Split only as explicitly provided herein,

B. The total number of shares of sl classes of stock which the Company shall have
authority fo tssue is 170,710,997 consisting of:

R 90,000,000 shares of Common Stock, par value $0.01 per share (the “Conunon
Stock™; and
2. 80,710,997 shares of Preferred Stock, $.01 par value per share (the “Preferred

Stock™), of which 398,500 shares have been designated Series A Preferred Stock, par value $0.01
per share {the “Scries A Preferred Stock™), and 60,500,000 shares have been designated Series B
Preferred Stock, par value $0.01 per share (the “Series B Preferred Stock™), and 19.812,497
shares have been designated Series U Preferred Stock, par value $0.81 per share (the “Series €
Preterred Stock™).

The relative powers, designations, preferences, special rights, privileges, restrictions and other
matters relating to such Common Stock and Preferred Stock are as set forth in this
Article FOURTH.

1 Cammon Stock.

1 General. The voting, dividend and liquidation and other rights of the holders of
the Common Stock are expressly made subject to and qualified by the rights of the holders of
any series of Preferred Stock.

2. Voting Rights. The holders of record of Common Stock are entitled to one vote
per share on all matters with respect to which such holders are entitled to vote under the DGCL,
this Certificate of Incorporation or the By-Laws of the Company and on ail matters otherwise to
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be voted on by the holders of Common Stock; provided, however, that, except as otherwise
required by law, holders of Common Stock, as such, shall not be entitled to vote on any
amendment to the Certificate of Incorporation that relates solely o the terms of one or more
outstanding series of Preferred Stock if the holders of such affected series are entitled, either
separately or together with the helders of one or more other such sevies, to vote thereon pursuant
to the Certificate of Incorporation or pursuant o the DGCL. The number of authorized shares of
Common Stock may be ingreased or decreased (but not below the number of shares outstanding)
by the vote of the holders of a wajority of the stock of the corporation entitled 1o vote,
irrespective of the provisions of Section 242(b)}2) of the DGCL.

3. Dividends. Dividends may be declared and paid on the Common Stock, from
funds lawfully available therefor if, as and when dewermined by the Company’s Board of
Directors {the “Buoard of Directors™) in its sole discretion, subject to provisions of law, any
provision of this Certificate of {ncorporation, as amended from time to time, and subject to the
relative rights and preferences of any shares of Preferred Stock authorized, issued amd
outstanding hereunder.

4, Liquidation. Upon the dissolution or hiquidation of the Company, whether
voluntary or involuntary, holders of Common Stock, together with holders of Preferred Stock,
will be entitled to receive, all assets of the Company available for distribution 1o its stockholders,
subject to any preferential rights of any series of Preferred Stock then outstanding.

D. Preferred Stock.

The following terms used herein shall have the following definitions:

“Conversion Price” shall mean, as of the date of this Certificale of Incorporation,
(1) $11.89725 with respect to the Series A Preferred Stock, which number reflects all applicable
adjustments 1o date, (i) $15.1235 with respect to the Series B Preferred Stock, which number
reflects all applicable adjustments 1o date, and (i) $17.40 with respeet to the Series C Preferred
Stock; provided, in each case, that such Conversion Price is subject to adjustment from time to
time after the date of this Certificate of Incorporation as set forth herein.

“Corporate Reorganization” shall mean any (i) merger, consolidation or reorganization or
other similar transaction or serics of related transactions which results in the voting securities of
the Company outstanding immediately prior thereto representing immediately thereafter {either
by remaining outstanding or by being exchanged for or converted into voting securities of the
surviving or acquiring entity) less than a majority of the combined voting power of the voting
securities of the Company of such surviving or acquiring entity outstanding immediately after
such merger, consolidation, reorganization or other similar transaction or series of related
irartsactions; {i1) sale, lease, conveyance or other disposition, in a single trapsaction or series of
related transactions, by the Company or any subsidiary of the Company of al! or substantiaily all
the assets of the Company and its subsidiaries taken as a whole, or the sale ot disposition
(whether by merger or otherwise} of one or more subsidiarics of the Company if substantially ali
of the assets of the Company and its subsidiarles taken as a whole are held by such subsidiary or
subsidiaries, except where such sale, lease, transfer, exclusive license or other disposition is to a
wholly owned subsidiary of the Company; or (iii} sale of outstanding shares of capital stock of
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the Company, in a single transaction or series of related transactions to which the Company is 4
party, representing at Ieast a majority of the voting power of the voung securities of the
Company (but excluding a Qualified TPO or any transaction or series of transactions entered into
principatly for bona {ide equity financing purposes in which the Company issues new secuarities
primarily for cash, the canceliation or conversion of indebtedness of the Company, or the
combination thereof for the purpose of financing the operations and business of the Company).

“Original Issuc Date™ shall mean with respeet 1o a share of Preferred Stock the date on
which such share of Preferred Stock was first issued.

“Purchase Price” shall mean, {1) with respect to the Series & Preferred Stock, $11.89725,
(it} with respect to the Series B Preferved Stock, $15.1235, and {iii) with respect to the Series C
Preferred Stock, §17.40.

“Qualified IPO” shall mean a firm commitment underwritten public offering of shares of
the Company’s Conunon Stock at a price per share (o the public of at least $52.20 (adjusted for
stock splits, stock dividends, recapitalizations and similar vents, including any such events 1o be
effected in connection with such offering) resulting in aggregate proceeds to the Company (net
of the underwriting discounts or commissions and offering expenses) of not less than
350,000,060,

“Requisite Investors” shall mean the holders of record of at least a majority of the then
issned and outstanding Sentor Preferred Stock, voting as 4 separate class on an as converted (o
common stock basis.

“Senjor Preferred Stock”™ shall mean the Series € Preferred Stock and the Series B
Preferred Stock.

“Sertes O Original Issue Date” shall mean the date on which the first share of Series €
Preferred Stock {o be issued was {irst issued.

1. Dividends.

(a} Fach issued and outstanding share of Senior Preferred Stock shall entitle
the holder of recard thereof to receive with respect to any such share, on a pro rata pari passu
basis, when, as and if declared by the Board of Directors, out of funds legally available therefor,
dividends in cash at the rate per share of 8% of the applicable Purchase Price of such share (as
adjusted for any stock splits, stock dividends, recapitalizations or the like with respect to the
Senior Preferred Stock) per annum based on a 365-day year commencing on the applicable
Original Issue Date. The right to receive dividends on sharves of Senior Preferred Stock shall not
be cumulative, and no right to dividends shall accrue to holders of any series of Senior Preferred
Stock by reason of the fact that dividends on said shares are not declared or paid. No dividend or
other distribution shall be paid on any of the Series A Preferred Stock, the Common Stock or any
other class or series of capital stock of the Company ranking junior to the Senior Preferred Stock
upon the occurrence of a Liquidation Event (as defined in Section 2 below) unless and until the
Board of Directors of the Company shall have declared, and the Company shall have paid or set
aside for payment, dividends on the Senior Preferred Stock in accordance with the provisions of
this Section [{a).
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{b}  No dividend or other distribution shall be declared for payment or paid on
any share of any class or series of capital stock of the Company (other than dividends paid on the
Senior Preferred Stock, in accordance with the provisions of Section 1(a) above), unless and until
(1) the Beard of Directors of the Company shall have declared, and the Company shail have paid
or set aside for payment, dividends on all outstanding shares of the Senior Preferred Slock, in
accordance with the provistons of Section 1{a) above and (2) the Board of Directors of the
Company shall have declared, and the Company shali have paid or set aside for payment,
dividends on all outstanding shares of eact: other class or series of capital stock of the Company
ranking senior to, or pari passu with, such class or series of capital stock of the Company in a per
share amount equal {on an as-ifconverted to Common Stock basis) to the amount paid or set
aside for each share of such class or series of capital stock of the Company.

2. Liguidation, Dissolution or Windine-Up; Certain Mergers, Consolidations and
Asset Sales. In the cvent of any voluntary or inveluntary liquidation, dissolution or winding up
of the Company or any Corporate Reorganization (each, 8 “Liguidation Event™), distributions o
the stockholders of the Company at the closing of such Liguidation Eveat and at ¢ach dale after
the closing on which additional amounts are distributed (such as carp-ouf payments, eserow
amewnts and other contingent pavments}), shall be made in the following order of priority:

{a) The holders of cach share of Sentor Preferred Stock then outstanding shall
be entitied to be paid out of the assets of the Company available for distribation o s
stockholders, before any payment shall be niade to the holders of Series A Preferred Stock,
Common Stock or any other class or series of stock ranking on liguidation junior to the Senior
Preferred Stock, by reason of their ownership thereof. an amount per share equal to the
applicable Liguidation Preference with respect fo the Sentor Preferred Stock. After payment of
the applicable Liquidation Preference shall have been made in full to the holders of Senior
Preferred Stock, the holders of shares of Series A Preferred Stock then outstanding shall be
entitled to be paid out of the assets of the Company available for distribution fo its stockholders
before any payinent shall be made to the holders of Common Stock or any other class or series of
stock rarking on liquidation junior to the Series A Preferred Stock, by reason of their ownership
thereof, an amount per share equal to the Liguidation Preference with respect to the Serigs A
Preferred Stock. The “Liguidation Preference” means (1) with respect to the Series C Preferred
Stock the sum of {A)$17.40 {subject io appropriate adjustment in the event of any stock
dividend. stock split, combination or other similar recapitalization affecting such shares), plug
{B) any declared but unpaid dividends on such shares: (ii} with respect to the Series B Preferred
Stock the sum of (A) $15.1235 (subject fo appropriate adjustment in the event of any stock
dividend, stock split, combination er other similar recapiaiization affecting such shares), plus
(B} any declared but unpaid dividends on such shares; and (iif) with respect to the Series A
Preferred Stock the sum of (A) $55.10 (subject to appropriate adjustment in the event of any
stock dividend, stock sphit, combination or other similar recapitalization affecting such shares),
phus {B) any declared but unpaid dividends on such shares.

{b) If upon the occurrence of a Liquidation Event, the assets and funds thus
distributed amony the holders of the Senior Preforred Stock and the Series A Preferred Stock
shall be insufficient to permit the payment to such holders of the full aforesaid preferential
amounts, then the entire assets and funds of the Company legally available for disteibution shall
be distributed €1} ratably among the holders of the Senior Preferred Stock on a pari passu hasis,
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in proportion to and up to their respective Liguidation Preferences, and then {ii) to the extent that
there are funds available therefor, ratably among the holders of the Series A Preferred Stock up
to the Liquidation Preference of the Series A Preferred Stock.

{e) The Company shall not have the power to effect a Ligquidation Event
unless the agreement or plan of merger or consolidation for sueh transaction (the “Mgrger
Agreement”™} provides that the consideration payable to the stockholders of the Company shall be
atlocated among the holders of capital stock of the Company in accordance with this Section 2
and has, in addition to all ether requisite approvals (which, for the avoidance of doubt, shall
include the written consent of the holders of at least a majority of all of the Company’s
outstanding capital stock, voting together as a single class on an as-converled basis, in
accordance with the DGCLY), been approved by the Requisite Investors.

()  In the event of a Liguidation Event pursuant to clauses (i) or (1) of the
definition of “Corporate Reorganization”™ in Section D above, if the Company does not effect a
dissolution of the Company under the DGCL within forty-five (45} days aller such Liguidation
Fvent, then (i) the Company shall deliver a written notice to each holder of Preferred Stock no
tater than the forty-fifth (45th} day afier the Liguidation Event advising such helders of their
right (and the requirements to be mel lo secure such right) pursuant to the terms of the
immediately following clause (i) to require the redemption of such shares of Preferred Stock,
and (it} if the Requisite Investors so reguest in a written insirument delivered to the Company not
later than sixty (60) days after such Liquidation Event, the Company shall use the consideration
received by the Company for such Liguidation Event (net of any labilities associated with the
assets sold or technology licensed, as determined in good faith by the Board of Directors), to the
extent legally available therefor {the “Net Proceeds™), to redeem, on the seventy-lifth (73th) day
after such Liguidation Event, all outstanding shares of Preferred Stock at a price per share cqual
{0 the applicable Liquidation Preference plus an amount equal to the amount, it any, such shares
would be entitled to receive pursuani to Section D.2(e) of this Article FOURTH. In the event of
a redemption pursuant (o the preceding sentence, if the Net Proceeds are not sufficient to redeem
all outstanding shares of Preferred Stock, the Company shall redeeny a pro rata portion of cach
holder’s shares of Preferred Stock of the applicable scries in accordance with the provisions of
Section D.2{a)-(h) of this Article FOURTH. Prior to the distribution or redemption provided for
in this paragraph, the Company shall not expend or dissipate the consideration received for such
Liguidation Event, except to discharge expenses incurred in the ordinary course of business.

(¢)  Upon the completion of the distribution required by Section D.2(ay of this
Article FOURTH, the remaining asscts of the Company (if any) available for distribution to
stockholders shall be distributed among the holders of Series € Preferred Stock, Series B
Preferred Stock, Series A Preferred Stock and Common Stoek pro rata based on the number of
shares held by each such helder, treating for this purpose all such securities as if they had been
converted to Common Stoek pursuant to the terms of this Certificate of Incorporation, at the
Conversion Price then in effect, immedialely prior to such Liquidation Event.

{H Any securities to be delivered pursuant to this Section D.2 shall be valued
as follows;
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{1} securitics not subject fo investment letter or other similar
restrictions on free marketability:

{A) if traded on a securities exchange, the wvalue shall be
deemed to be the volume-weighted average of the closing prices of the securnties on such
exchange over the 30-day period ending three {3)days prier to the occurrence of such
Liguidation Event;

(B) if actively traded over-the-counter, the value shall be
deemed to be the volume-weighted average of the closing bid or sale prices {whichever is
applicable) over the 30-day period ending three (3)days prior to the occurrence of such
Liguidation Event; and

{C} i there is no active public market, the value shall be the
fuir market value thereof, as mutually determined by the Company and the Requistie Investors,

{(ii)  The method of valuation of securilies subject to investment leller
or other restrictions on free marketability shall be to make an appropriate discount from the
market value determined as above in subparagraphs CQYDNA). (B) and (C) to reflect the
approximate fair market value thereof, as mutually determined by the Company and the
Requisite Investors.

fg)  Notwithstanding anything express or implied in this Section2 to the
contrary, any voluntary or involuntary liquidation, disselution or winding-up of the Company or
any Corporate Reorganization shall not be treated as a Liquidation Event and shall not be subject
to any of the provigions of this Section 2 if the Requisite Investors make an election (either via
vote at & meeting of stockholders, by written consent in Heu of a meeting or otherwise in writing)
not to treat such voluntary or involuntary liquidation, dissolution or winding-up of the Company
ot such Corporate Recrganization as a Liquidation Event to which the provisions of this
Section 2 shall be applicable.

B

(&) General Voting Rights. Fach bolder of outstanding shares of Preferred
Stock shall be entitled to the number of votes equal to the number of whole shares of Comimoen
Siock info which the shares of Preferred Stock held by such holder are convertible (as adjusted
from time to time pursuant to Section D.4 of this Article FOURTH) as of the record date for such
stockholder vote, at cach mecting of stockholders of the Company (and wriiten actions of
stockholders in leu of meetings) with respect to (i) any and all matters to which the holders of
Common Stock are entitled to vote under the DGCL, this Certificate of Incorporation or the
By-Laws of the Company or are otherwise presented to the holders of Common Stock for their
action, consideration or vote (other than any matters that require the vote of the holder of
Common Stock. voling separately as a class, under the DGCL, this Certificate of Incorporation
or the By-Laws of the Company) and (ii) any and ali matters {other than the matters referred to in
the foregoing clause (i) of this Section 3{(a)) to which the holders of the same series of Preferred
Stock as such holder are entitled to vote under the DGCL, this Certificate of Incorporation or the
By-Laws of the Company. Except for any matter or matters that require the separate vole or
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votes of one or more classes or series of capital stock of the Company under the DGCL, this
Certificate of Incorporation (including without limitation, Section D.3¢b) or Section D.6 of this
Article FOURTH) or the By-Laws of the Company, holders of Preferred Stock and any other
outstanding series or class of stock shall vole together with the holders of Common Stock as a
single elass.

(b) Voting for the Election of Directors. The Board of Directors shatl consist
of twelve (12) members. As long as shares of Series C Preferred Stock remain outstanding, the
holders of outstanding shares of Series C Preferred Stock, voting as a single class, shall be
entitled to elect two (2) directors of the Company (the “Preferred C Directors™} at each annual or
special meeting of stockholders of the Company (or action by written consent in lieu of any such
meeting) for purposes of electing directors. As long as shares of Series B Preferred Stock remain
outstanding, the holders of outstanding shares of Series B Preferred Stock, voling as a single
class, shall be entitled to clect seven (7) directors of the Company (the “Preferred B Directors™
and, together with the Preferred € Directors. the “Designated Preferred Directors™) at each
annual or special meeting of stockholders of the Company {or action by written consent in Hieu of
any such meeting) for purposes of electing directors. As long as shares of Series A Preferred
Stock remain outstanding, the holders of outstanding shaves of Series A Preferred Stock, voting
as a single class, shall be entitled to elect one (1) director of the Company (the “Preferred A
Director™ at each annual or special meeting of stockholders of the Company (or action by
written consent in licu of any such meeting} for purposes of electing directors. The holders of
outstanding shares of Common Stock, voting as a single class, shall be entitled to clect twa
(2) directors of the Company (the “Commen Directors™) at each annual or special meeting of
stockholders of the Company {or action by written consent in Heu of any such meeting) for
purposes of electing directors. In the case of any vacancy {other than a vacancy caused by
removal) in the office of a director occurring among the directors elected by the holders of a
class or series of stock pursuant to this Section 3(b}, the remaining directors so elected by that
class or series may (or, if there are no such directors remaining, the holders of a majority of the
shaves of that class or series may by affinmative vole) elect a successor to hold office for the
unexpired term of the director whose place shall be vacant. Any director who shall have been
elected by the holders of a class or sevies of stock or by any directors so elected as provided in
the immediately preceding senience hereof may be removed during the aforesaid term of office,
¢ither with or without cause, by, and only hy, the affirmative vote of the holders of the shares of
the class or series of stock entitled to elect such director or directors, given either at a special
meeting of such stockholders duly cailed for that purpose or pursvani (0 2 written consent of
stockholders, and any vacancy thereby created may be filled by the holders of that class or series
of stock represented at the meeting or pursuant to g written consent.

4, Conversion, The holders of the Preferred Stock shall have conversion rights as

follows {the “Conversion Rights™}:

{a} Right to Converi. Fach share of Preferred Stock shall be convertible, at
the option of the holder thereof, at any time and {from time t time, and without the payment of
additional consideration by the holder thereof, into such number of fully paid and nonassessable
shares of Common Stock as is determined by dividing the Purchase Price applicable to such
shares of Preferred Stock {as adjusted for any stock splits, stock dividends, recapitalization or the
like with respect to such shares of Preferred Stock) by the Conversion Price applicable to such
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shares of Preferred Stock in effect at the time of conversion {such quotient referred to as the
“Conversion Rate™). Such Conversion Price, and the rate at which shares of Preferred Stock may
be converted into shares of Common Stock, shall be subject 1o adjustment as provided below. In
the event of a Liguidation Event, the Conversion Right shall terminate at the close of business on
the first full business day preceding the date fixed for the payment of any amounts distributable
on lquidation 1o holders of shares of Preferred Stock.

{b) Fractionad Shares. When calculating the number of shares of Common
Stock into which shares of Preferred Stock shall be converted, the Company shall calculate 1o the
largest whole number of shares of Common Stock rounding down for any fractional shares of
Commen Stock into which the shares of Preferred Stock would otherwise convert. in lieu of any
fractional shares to which the holder would otherwise be entitled, the Company shall pay the
holder cash equal to such fraction multiplied by the then effective applicable Conversion Price,
The determination of any cash payment dug in lieu of the issuance of fractional shares shall be
based upon the total number of shares of Preferred Stock being converted at any one ime by any
holder thereof, not upon each share of Preferred Stock being converted.

{c) Mechanics of Conversion.

{1) In order for a holder of Preferred Stock to convert shares of
Preferred Stock into shares of Common Stock, such holder shall surrender the certificate or
certificates for such shares of Preferred Stock at the office of the transfer agent for the Preferved
Stock {or at the principal office of the Company if the Company serves as its owa transter agent),
together with written notice that such holder elects to convert all or any number of the shares of
the Preferred Stock represented by such certificate or certificates. Such notice shall state such
holder’s name or the names of the nominees in which such holder wishes the certificate or
certificates for shares of Common Stock to be issued. If required by the Company, certificates
surrendered for conversion shall be endorsed or accompanied by a written instrument or
instruments of transfer, in form satisfactory 1o the Company, duly executed by the registered
holder or his or its attorney duly authorized in writing. The date of receipt of such certificates
and notice by the transfer agent (or by the Company if the Company serves as its own transfer
agent) shall be the conversion date (the “Conversion Date™). The Company shall, as soon as
practicable after the Conversion Date, issue and deliver at such office to such holder of Preferred
Stock or to his, her or ils nominces, a certificate or certificates for the vumber of shares of
Common Stock to which such holder shali be emitled, together with cash, as provided in
Section D.4(b) of this Article FOURTH, in lieu of any fractions of a share of Commaon Stack
issuable upon such conversion and a certificate or certificates for the number of shares of
Preferred Stock representing the remainder of shares of Preferred Stock not converted, to the
extent that such shares of Preferred Stock were tendered to the Company.

(i)  The Company shall at all times when the Preferred Stock shall be
outstanding, reserve and keep available out of its authorized but unissued shares of Common
Stock, solely for the purpose of effecting the conversion of the Preferred Stock, such number of
its duly authorized shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding Preferred Stock. Before taking any action that would cause an
adjustment reducing the applicable Conversion Price below the then existing C onversion Price,
the Company will take any corporate action which may be necessary in order that the Company
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may validly and legally issue fully paid and nonassessable shares of Commaon Stock as shall be
sufficient for such purpose.

(i)  Upon any conversion, no adjustment to the Conversion Price shatl
be made for any accrued or declared but unpaid dividends, if any, on the Preferred Stock
surrendered for conversion or on the Commaon Stock delivered upon conversion.

{iv} Al shares of Preferred Stock that shall have been surrendered for
corversion as herein provided shall no longer be deemed to be outstanding and all vights with
respect to such shares, including the rights, if any, to receive noticss and to vote, shall
immediately cease and terminate on the Conversion Date, except only the right of the holders
thereof 10 receive shares of Common Stock in exchange therefor and to receive payment of any
dividend acerued or declared but unpaid thereon, if any {which dividend may, at the Company’s
election, be paid in cash, shares of Common Stock or a combination thereof). Any shares of
Preferred Stock so converted shall be retired and cancelled and shall not be reissued, and the
Company {without the need for stockbolder action) may from time to time take such appropriate
action as may be necessary to reduce the authorized number of shares of the applicable Preferred
Stock accordingly.

(v)  The Company shall pay any and all issue and other taxes that may
be payable in respect of any issuance or delivery of shares of Common Stock upon conversion of
shares of Preferred Stock pursuant to this Seetion 4. The Company shall not, however, be
required to pay any tax which may be payable in respect of any transfer involved in the 1ssuance
and delivery of shares of Common Stock in a psme other than that in which the shares of
Preferred Stock so converted were registered, and no such issuance or delivery shall be made
unless and until the person or entity requesting such issuance has paid to the Company the
amount of any such tax or has established, 1o the satisfaction of the Cowmpany, that such tex has
been paid.

{d} Adiustments 1o Conversion Prce for Diluting Issues:

{1) Special Definitions.  For purposes of this Section D.A(d), the
following definitions shall apply;

(A)  “Qptions” shall mean rights, options or warrants 1o
subscribe for, purchase or otherwise acquire Common Stock or Convertible Securities (other
than as provided in Section D.A{EXHCHID and {1V} of this Article FOURTH),

(R} “Cenvertible _Securities™ shall raean any evidences of
indebtedness, shares or other securities, other than Options, directly or indirectly convertible inte
or exchangeable for Common Stock.

(€ “Additional Shares of Common Steck”™ shall mean all
shares of Common Stoek issued {or, pursuant to Section D.4(d)(iii) below, deemed to be issued)
by the Company after the Series C Original Issue Date, other than the following {collectively, the
“Excluded Issuances™:

10 PATENT

REEL: 050013 FRAME: 0792



{) shares of Common Stock issued or issuable upon
conversion of shares of Serics A Preferred Stock, Series B Preferred Stock, or Series € Preferred
Stock:

(1Y  shares of Common Stock or options or restricted
stock awards or other rights therefor issued 1o employees, officers, directors, consultants,
contractors, or advisors of the Company purstant to any compensatory or incentive plan or
arrangernent adopied, approved or ratified by the Board of Directors, including a majority of the
Designated Preterred Directors;

(Y  shares of Comamon Stock issued or issuable as a
dividend or ather distribution on Series A Preferred Stock, Series B Preferred Stock, or Series €
Preferred Stock;

(IV} shares of Common Stock issuable directly or
pursuant to the exercise of watrants, options or other rights granted in connection with any
equipment lease, real estate lease, technology license, bank finsncing or similar non-equity
financing transaction approved by the Boaxd of Directors including a majority of the Designated
Preterred Directors;

{V)  shares of Common Stock or Converniible Securities
issued to the publie in a firm commitment underwritten public offering pursuant to an effeclive
registration statement filed under the Sccurities Act of 1933, as amended in connection with
which all ontstanding shares of Preferred Stock will be automatically converted to Common
Ntock;

{¥1) shares of Commen Stock, Options or Convertible
Securities issued pursuant o the acquisition by the Company of another corporation or entity by
consclidation, corporate reorganizations, or merger, or purchase of ali or substantially all of the
assets of such corporation or entity as approved by the Board of Directors, including & majority
of the Designated Preferred Directors;

(VI} shares of Common Stock issued or issuable by
reason of an adjustment that is covered by Scctions 4(e), 4(f), 4(g), 4(h) or 4(3) below;

{VII) shares of Common Steck, Options or Convertible
Securities upon receipt by the Company of prior written notice from the Requisite Investors
agreeing that the issuance of such shares of Common Stock, Options or Convertible Securities
shall be deemed to be an Excluded Issuance;

{(IX) 862,064 shares of Series C Preferred Stock issued
pursuant to that certain Series C Preferred Stock Purchase Agreement, dated as of November 18,
2013 {as amended and in effect from time to time, the “2013 Series € Purchase Agreement”™);

{X)  any securitics issued or issuable upon conversion,
exercise or exchange of any other securities that are also covered by Section DA CYD-(TX)
of Articte FOURTH; and

1 PATENT
REEL: 050013 FRAME: 0793



(XD  anv securities issuable as a result of any adjustment
to any Conversion Price pursuant 1o Section D.4(d)iil) or Section D4{d}iv) of
Article FOURTH.

0y No Adiustment of Conversion Price. No adjustment pursuant to
Section D.4{d)(iii) or Section DL4(d)iv} in the number of shares of Cowmon Stock into which
cach share of any series of Preferred Stock is convertible shall be made unless the consideration
per share (determined pursuant to Section DAY V) for an Additional Share of Common Stock
ixstied or deemed to be issued by the Company is less than the Conversion Price of such series of
Preferred Stock in effect on the date of, and immediately prior to, the issue of such Additional
Shares of Common Stock.

(i) Issue of Securities Deemed Tssue of Additonal Shares of Common
Stock. [f the Company at any time or from time to time after the Series C Original [ssue Date
shall issue any Options or Convertible Securities or shall fix a record date for the determination
of holders of any class of securities entitled to receive any such Options or Convertible
Securities, then the maximum number of shares of Common Stock {as set forth in {he instrument
relating thereto without regard o any provision contained therein for a subsequent adjustment of
such number} issuable upon the exercise of such Options or, in the case of Convertible Securities
and Options therefor, the conversion or exchange of such Convertible Securities, shall be
deemed to be Additional Shares of Common Stock issued as of the time of such issue or. in case
such a record date shall have been fixed, as of the close of business on such record date, provided
that Additional Shares of Common Stock shall not be decmed to have been issued unless the
consideration per share (determined pursuant to Section D.4(d)(v} of this Article FOURTH) of
such Additional Shares of Common Stock would be less than the Conversion Price of any series
of Preferred Stock in effect on the date of and immediately prior to such issue, or such record
date, as the case may be, and provided further that in any such case in which Additional Shares
of Commeon Stock are deemed to be 1ssued:

(A} No further adjustment in the applicable Conversion Price of
such series of Preferred Stock shall be made upon the subsequent issue of Convertible Securities
or shares of Commeon Stock npon the exercise of such Options or conversion or exchange of such
Convertible Securities;

(BY  If such Options or Convertible Securities by their terms
provide, with the passage of time or otherwise, for any increase or decrease in the consideration
pavable to the Company, upon the exercise, conversion or exchange thereof, the applicable
Conversion Price of such series of Preferred Stock computed upon the oviginal issue of suck
Options or Convertible Securitics {or upen the occurrence of a record date with respect thereto},
and any subsequent adjustnents based thereon, shall, upon any such increase or decrease
becoming effective, be recomputed to reflect such increase or decrease insofar as it affects such
Options or the rights of conversion or exchange under such Convertible Securities;

{C}  Upon the expiration or termination of any unexercised
Qption, the applicable Conversion Price of such series of Preferred Stock shall be read) nsted, and
the Additional Shares of Common Stock deemed issued #s the result ol the original 1ssue of such
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Option shall not be deemed issued for the purposes of any subsequent adjustment of such
applicable Conversion Price; and

(DY  In the event of any change in the number of shares of
Common Stock issuable upon the exercise, conversion or exchange of any Option or Convertibie
Security, including, but not limited to, a change resulting from the anti-dilution provisions
thercof, the applicable Conversion Price of such series of Preferred Stock then in effect shall
forthwith be readjusted to such applicable Conversion Price as would have obtained had the
adjustment that was made upon the issuance of such Option or Convertible Security not
exercised or converted prior 1o such change been made upon the basis of such change; and

(Fy  In the event the Company, afier the Sexies C Original Issue
Date, amends any Options or Convertible Securities (whether such Options or Convertible
Securities were outstanding on the Series C Original [ssue Date or were issued after the Series €
Original Issue Date) to increase the number of shares issuable thereunder or decrease the
consideration 1o be paid aupon exercise or conversion thereof, then such Options or Convertible
Securities, as so amended, shall be deemed to have been issued afler the Series C Original Issue
Date and the provisions of this Section D.4{d)(iii} of Article FOURTH shall apply.

(ivi  Adiustment of Conversion Price. In the event the Company shall
at any time after the Series C Original Issue Date issue Additional Shares of Common Stock
{including Additional Shares of Common Stock deemed 1o be issued pursuant to
Section D.4(d)ii), but excluding shares issucd as a stock split or combination as provided in
Section D.4{e) or vpon a dividend or distribution as provided in Section D.4(0), without
consideration or for a consideration per share less than the applicable Conversion Price of any
series of Preferred Stock in effect on the date of and immediately prior to such issue, then and in
such event, such applicable Conversion Price shall be adjusted, concurrently with such issue, to a
value (calculated to the nearest whole cent) determined as follows:

(F1x Q1) + (P2 x O2)
(QI+Q2)

whi

¥

o
~1
%

Pt = such applicable Conversion Price in effect immediately prior to such issuance of
Additional Shares of Common Stock:

Q1= the aggregate number of shares of Common Stock issued and outstanding
immediately prior to such issuance of Additional Shares of Common Stock:

P2 = the average price per share received by the Company for the Additional Shares of
Commeoen Stock: and

Q2= the number of Additional Shares of Common Siock;
provided that, for the purpose of this Section 4(d){iv), all shares of Common Stock issuable upon

conversion of Preferred Stock outstanding immediately prior to such issuance of Additional
Shares shall be deemed to be outstanding: provided further that, shares of Common Stock
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issuable upon exercise of Options or upon conversion of Convertible Secunities (other than
Preferred Stock) sutstanding immediately prior w such issuance of Additional Shares shall not
be deemed o be outstanding.

(v}  Dectermination of Consideration. For purposes of this
Section D.4{d), the consideration received by the Company for the issue of any Additional
Shares of Common Stock shall be computed as follows:

(A} Property_other than Cash. In the event that Additional
Shares of Common Stock are issued for consideration that does not consist solely of cash, such
consideration shall be computed at the fair market value thereof at the time of such issue, as
determined in good faith by the Board ef Directors and the Requisite [nvestors; and

(B}  Oplions and Convertible Scourities, The considevation per
share received by the Company for Additional Shares of Common Stock deemed to have been
issued pursnant to Section D.a{d)(iii), relating to Options and Convertible Securities, shull be
determined by dividing:

(D) the total amount, if any, received or rececivable by
the Company as consideration for the issue of such Options or Convertible Securities, plus the
minimwm aggregate amount of additional consideration {as set forth in the wnstruments relating
thereto, without regard to any provision contained therein for a subsequent adjustment of such
consideration) pavable {0 the Company upon the exercise of such Options or the conversion or
exchange of such Convertible Sceurities. or in the case of Options for Convertible Securities, the
exercise of such Options for Convertible Securities and the conversion or exchange of such
Convertible Securities, by

(I the maximum number of shares of Common Stock
{as set forth in the instruments relating thersto, without regard to any provision contained therein
for a subsequent adjustment of such number) issuable upon the exercise of such Options or the
conversion or exchange of such Convertible Securities.

(vi)  Multiple Closing Dates. In the event the Company shall issue on
more than one date Additional Shares of Common Stock that are a part of one transaction or a
series of related transactions and that would result in an adjustment to any applicable Conversion
Price pursuant to the terms of Section D.4(d) then, upon the final such issuance, the applicable
Conversion Price shall be readjusted to give effeet © all such issuances as if they occurred on the
date of the first such issuance (and without giving effect to any additional adjustments as a result
of any such subsequent issuances within such period}.

{e) Adiustment for Steck Splits and Combinations. 1f the Company shall at
any time, or from time to time after the Series € Original Issee Date effect a subdiviston of the
owstanding Common Stock, the Conversion Price of each series of Preferred Stock then in effect
immediately before that subdivision shall be proportionately decreased. If the Company shall at
any time or from time to time after the Series C Original Issue Date combine the outstanding
shaves Common Stock, the Conversion Price of each series of Preferred Stock then in effect
imymediately before the combination shall be proportionately increased. Any adjustment under
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this Seclion D.4(e) shall become effective at the close of business on the date the subdiviston or
combination becomes effective.

{f) Adjustment for Certain Dividends and Distributions.  In the event the
Company at any time, or from time to time after the Series C Original Issue Date, shall make or
issue, or fix a record date for the determination of holders of Commaon Stock eantitled to receive,
a3 dividend or other distribution payable in additional shares of Common Stock, then and in each
such event the Conversion Price then in effect for each series of Preferred Stock shall be
decreased a8 of the time of such issuance or, in the event such a record date shall have been
fixed, as of the close of business on such record date, by multiplving such Conversion Price by a
fraction:

() the numerator of which shall be the total number of shares of
Common Stock issued and outstanding immediately prior to the time of such issuance or the
close of business on such record date, and

(i)  the denominator of which shall be the total number of shares of
Common Stock issued and outstanding immediately prior to the time of such issuance or the
close of business on such record date plus the number of shares of Common Stock issuable in
pavment of such dividend or distribution;

provided, however, if such record date shall have been fixed and such dividend is not fully paid
or if such distribution is not fully made on the date fixed therefor, the Conversion Price for each
series of Prefesred Stock shall be recomputed accordingly as of the close of business on such
record date and thereafter the Conversion Price for each series of Preferred Stock shall be
adjusted pursuant lo this Section DA{f) as of the time of actual payment of such dividends or
distributions: and provided further, that no such adjustment in the Conversion Price for any
series of Preferred Stock shall be made if the holders of such series of Preferred Stock
simulianeously receive an identical dividend or distribution in shares of Commen Stock in a
number equal to the number of shares of Common Stock that they would have received if all
ontstanding shares of snch series of Preferred Stock had been converied ino Common Stock
immediately prior to such event.

(g)  Adjustments for Other Dividends and Distributions. In the event the
Comparny at any time or from time to fime after the Series € Original Issue Date shall make or
tssue, or {ix a record date for the determination of holders of Common Stock entitled to receive,
a dividend or other distribution payvable in secwities of the Company other than shares of
Commion Stock, then and in each such evenl provision shall be made so that holders of any series
of Preferred Stock shall receive upon conversion thereof in addition to the number of shares of
Common Stock receivable thereapon, the amount of securities of the Company that they would
have received had all outstanding shaves of such series of Preferred Stock been converted into
Cormmon Stock on the date of such event and had they thereafter, during the period from the date
of such event to and inchading the conversion date, retained such securities receivable by them as
aforesaid during such period, giving application to all adjustments called for during such period
under this Section D.4(z) with respect to the rights of the holders of such series of Preterred
Stock: and provided further, that no such adjustment shall be made with respect to such series of
Preferred Stock if the holders of such series of Preferred Stock simultaneously receive a dividend
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or other distribution of such securitics in an amount equal to the amount of such secunities that
they would have recetved if all outstanding shares of such series of Preferred Stock had been
convarted inte Commaoen Stock immediately prior to such event.

(hy  Adiustment for Reclassification. Exchange, or_Substitution. If the
Common Stock issuable upon the conversion of any series of Preferred Stock shall be changed
into the same or a different number of shares of any clags or classes of stock, whether by capital
recrganization, reclassification, or oiherwise (other than a subdivision or combination of shares
or stoek dividend provided for above, or a reorganization, merger, consoiidation, or sale of assets
provided for below), then and in cach such event the holder of shares of such series of Preferred
Stock shall have the right thereafter to convert such shares of such series of Preferred Stock into
the kind and amount of shares of stock and other securities and property receivable, upon such
reorganization, reclassification, or other change, by helders of the number of shares of Commen
Stock into which such shares of such series of Preferred Stock would have been converted
immediately prior to such reorganization, reclassification, or change, all subject to further
adjustment as provided herein.

{i) Adjustment_for Merger or Reorganization, ete. In the event of any
Corporate Reorganization, cach share of any series of Preferred Stock shall thereafter be
convertible (or shall be converted into & security which shall be convertible) into the kind and
amount of shares of capital stock or other securities or property to which 8 holder of the number
of sharcs of Commen Stock of the Company deliverable upon conversion of such share of such
series of Preferred Stock would have been entitled upon such Corporate Reorganization; and, in
such case, appropriate adjustment {as determined in good faith by the Board of Directors) shall
be made in the application of the provisions in this Scction 2.4 set forth with respect to the rights
and interest thereafter of the holders of shares of such series of Preferred Stock to the end that the
provisions set forth in this Section D.4 {including previsions with respect to changes in and other
adjustments of the Conversion Price) shall ithereafter be applicable, as nearly as reasonably may
be, in relation to any shares of stock or other property thereafter deliverable upon the conversion
of any share of such serics of Preferred Stock,

{H No Impairment. Except as provided in Section D.6, the Company will not,
by amendment of #ts Certificate of Incorporation or through any reorganization, transfer of
assets, consolidation, merger, dissolution, Issuc or sale of securities or any other voluntary
action, avoid or seek to avoid the observance or performance of any of the terms to be observed
or performed hereunder by the Company, but will at all times in good faith assist in the carrying
out of alt the provisions of this Section D.4 and in the taking of all such action as may be
necessary or appropriate in order w proteet the Conversion Rights of the holders of the Preferred
Stock against impaitment.

{k} Certificate as to Adjustiments. Upon the oceurrence of cach adjustment or
readjustment of the Convession Price for any serfes of Preferred Stock pursuant to this
Section D .4 of Article FOURTH, the Company shall compute such adjustment or readjustment
it aceordance with the terms hereof and furnish to each holder of such series of Preferred Stock a
certificate setting forth such adjustment or readjustment and identifyang the series of Preferred
Stock to which it applies and referencing the facts upon which such adiustment or readjustment
is based. The Company shall. upon the reasonable written reguest at any time of any holder of
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any series of Preferred Stock furnish or cavse lo be furnished 1o such holder a similar certificate
setting forth (i) such adjustmenis and readjustments, (it) the Conversion Price for such series of
Preferred Stock then in effect, and (i) the number of shares of Common Stock and the amount,
if any, of other property which then would be received upon the conversion of such holder’s
shares of such series of Preferred Stock.

{1} Notice of Record Date. In the event:

{1} that the Company declares a dividend (or any other distribution) on
its Common Stock in Commeon Stock or other securities of the Company:

{(iiy  that the Company subdivides or combines its outstanding shaves of
Common Stock:

(iiy  of any reclassification of the Common Stock of the Company
(other than a subdivision or combination of its outstanding shares of Common Stock or a stock
dividend or stock distribution thereon), or of any consolidation or merger of the Company into or
with another corporation, or of the sale of all or substantially all of the assets of the Company; or

(ivy of the involuntary or voluntary dissohution, liquidation or
winding-up of the Company;

then, in the case of the matters referred 1o in Section D401 or (31) of this Article FOURTH, at
feast fifteen (13) davs prior to the date on which such dividend, distribution, subdivision or
combination, or in the case of the matters referred to In Sechion DA Y) or (iv) of this
Articte FOURTH. at loast fifieen (15)days prior to the date on which such reclassitication,
consolidation, merger, sale, dissolution, liquidation or winding-up is expected 1o become
effective, the Company shall cause to be filed at its principal office or at the office of the transter
agent of the Preforred Stock, and shall cause to be mailed to the holders of the Preferred Stock at
their last addresses as shown on the records of the Company or such transfer agent a notice
stating:

{A}  the record date of such dividend, distribution, subdivisien
or combination, or, i a record is not to be taken, the date as of which the holders of Commeon
Stock of record 10 be entitled 1o such dividend. distribution, subdivision or combination are o be
deterniined, or

(B}  the date on which such reclassification, consolidation,
merger, sale, dissolution, liquidation or winding-up is expected to become effective, and the date
as of which it is expected that holders of Common Stock of record shall be entidled to exchange
their shares of Common Stock for securities or other property deliverable upon such
reclassification, consolidation, merger, sale, dissolution or winding-up, and

(Cy  the material terms and conditions of the impending
transaction and the applicable provisions of this Certificate of Incorperation with respect to such
transaction. The Company shall thereafter give prompt notice of any material changes fo the
material terms and conditions of such transachion.
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. Maadaiory Conversiog.

N

{a) All autstanding shares of Preferred Stock shall automatically be converted
into shares of Common Stock, at the then effective Conversion Rate applicable to such
outstanding shares, and all references herein 1o Preferred Stock, Series A Preferred Stock,
Series B Preferred Stock and Series C Preferred Stock shall be deleted and of no further force or
effect upon the carlier to occur of (i) immediately prior to the ¢losing of a Qualified PO or
(it} the affirmative vote of holders of shares of Preferred Stock representing at least a majority of
the voting power of the then outstanding shares of Preferred Stock, voting together as a single
class, and the date of such voie is referred to herein as the {“Mandatory Conversion Date™.

thy Al holders of record of shares of Preferred Stock shall be given written
notice of the Mandatory Conversion Date, and the place designated for mandatory conversion of
all such shares of Preferred Stock pursuant to this Section D5, Such notice need not be given in
advance of the occurrence of a Mandatory Conversion Date.  Such notice shall be sent by first
class or registered mail, hand delivery, or overnight courier to each record holder of Preferred
Siock at such holder’s address last shown on the records of the transfer agent (or the records of
the Company, if it serves as its own transfer agent). Upon receipt of such notice, each holder of
shares of Preferred Stock shall swrender his or its certificate or certificates for all such shares to
the Company at the place designated in such potice, and shall thereafier receive certificates for
the number of shares of Common Stock to which such holder is entitled pursuant to this
Section 1.5, On the Mandatory Conversion Date, all rights with respect to the Preferred Stock
and set forth in this Certificate of Incorporation, so converted, including the rights, if any, to
receive notices and vole (other than as a holder of Common Stock) will terminate, except only
the rights of the helders thercof, upon surrender of their certificate or certificates therefor, to
receive certificates for the number of shares of Common Stock inte which such Preferred Stock
has been converted and payment of any accrued or declared but unpaid dividends on such
Preferred Steck, if any {which dividends may, at the Company's election, be paid wn cash, shares
of Common Stock or a combination thereof). If so required by the Company, certificates
surrendered for conversion shall be endorsed or accompanied by wiritten instrument or
instruments of transfer, in form satisfactory to the Company, duly executed by the registered
holder or by his or its attorney duly authorized in writing. As seon as practicable after the
Mandatory Conversion Date and the surrender of the certificate or certificates for Preferred
Stock, the Company shall cause to be issued and delivered to such holder, or on his or its written
order, a centificate or certificates for the number of full shares of Cormmon Stock issuable on
such conversion in accordance with the provistons hereof and, st the clection of the Company,
cash as provided in Seciion D.4(b) of this Article FOURTH in respect of any fraction of a share
of Common Stock otherwise issuable upon such conversion.

{c} All centificates evidencing shares of Preferred Stock which are required to
be surrendered for conversion in accordance with the provisions hereof, shall, from and after the
Mandatory Conversion Date, be deemed to have been retired and cancelled and the shares of
Preforred  Stock represemted  thereby converted imto Common Stock for all purposes,
notwithstanding the failure of the holder or holders thereof to surrender such certificates on or
prior to such date. The Company may thereafter take such appropriate action (without the need
for stockholder action} as may be necessary to reduce the authorized Preferred Stock
accordingly.
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0. Negative Covenanls.

(2} So loag as shares of Senior Preferred Stock are outstanding, the Company
shall not, whether by way of amendment, merger, consolidation or otherwise, without the prior
written consent of the Requisite Investors, amend, alter or change the rights, preferences, or
privileges of either the Series C Preferred Stock or the Series B Preferred Stock so as w
maiertally adversely effect either the Series C Preferred Stock or the Series B Preferred Stock.
So long as at feast 20% of the shares of Sentor Preferred Stock originally issued by the Company
(as adjusted for any stock splits, stock dividends, recapitalizations or the like) remailn
outstanding, the Company shall not {and shall not permit any subsidiary of the Company to},
whether by way of amendment, merger, consolidation or otherwise, without the prior written
consent of the Requistte Investors:

(i) increase or decrease {other than for decrcases resulting from
conversion of the Preferred Stock in accordance with the terms of this Cerfificate of
Incorporation) the authorized number of shares of Preferred Stock or any series thereof;

(1)  amend, aher, waive or repeal any provision of this Certificate of
Incorporation;

{(ili}  awuthorize, create or designate, or Incur any obligation to 1ssue or
issue shares of, any class or series of stock or other equity securities {or any securitics
convertible into or exchangeable for any capital stock or other equity securities) ranking on par
or senior to the Senior Preferred Stock, with respect (o voting rights, dividends, conversion,
distributions upon Hguidation of the Company or redemption rights;

{ivi  take any action {or itself or through any subsidiary of the Compuany
to effect a Liguidation Event or Corporate Reorganization (subject to Section D.3{a)y

(v}  issue shares of Common Stock, except for Excluded [ssnances
approved by a majority of the Board of Directors, including a majority of the Designated
Preferred Directors, or increase the authorized number of shares of Common Stock;

(vi)  reduce or increase the size of the Board of Directors or change the
pracedures by which members of the Board of Directors are elected or appointed from the size
and procedures in place on the Series C Original Issue Date:

(vii} declare or pay a dividend or other distributions on the Sertes C
Preferved Stock, Scrics B Preferred Stock, Series A Preferred Stock or Common Stock {or
permit any subsidiary of the Company to declare or pay any similar dividend or distribution) or
redeem or repurchase any shares of the Company’s capital stock or options to purchase capital
stock {or permit any subsidiary of the Company to redeem or repurchase any similar capital
securities), other than the repurchase of capital stock from employees of the Company upon a
ermination of employment pursuant to agreements o repurchase such capital stock that are
approved by the Board of Directors;

{viil} Incur indehtedness for borrowed money or permil any subsidiary
of the Company to incur indebtedness for borrowed money {(in each case including operating and
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capital leases) in excess of $500,000 in the aggregate and including any direct or indirect
guarantee of the payment or performance of the indebtedness of any other party, other than
indebtedness incurred pursuant o debt facilities approved by the Board of Directors; or

(ix)  enter into an agrecment of commitment of permit any subsidiary of
the Company to enter inio an agreement or commitment with respect 1o any of the foregoing
actions or transactions.

()  So long as shares of Series A Preferred Stock are ountstanding, the
Company shall not, whether by way of amendment, merger, consolidation or otherwise, without
the prior wriiten consent of the holders of at least a majority of the then outstanding shares of
Series A Preferred Stock, voting as a single class, amend, alter or change the rights, preferences,
or privileges of the Series A Preferred Stock s0 as to materially adversely effect the Senies A
Preferred Stock: provided that the separate vote of the holders of Series A Preferred Stock shall
not be required for the Company to authorize, create or designate, or Incur any obligation to issue
or issue shares of, any class or series of stock ranking on par or senior to the Series A Preferred
Stock, with respect to voting rights, dividends, conversion, distributions upon liquidation of the
Company ot redemption rights.

FIFTH: The Company is to have perpetual exastence.

SIXTH: For the managemeni of the business and for the conduct of the affairs of
the Company, and in further definition and not in limitation of the powers of the Company and of
its directors and of its stockholders or any class thereof, as the case may be, conferred by the
State of Delaware, it is further provided that:

(A)  The management of the business and the conduct of the
affairs of the Company shall be vesied in its Board of Divectors. In addition to the powers and
authority expressly conferred upon them by statute or by this Certificate of Incorporation or the
By-Laws of the Company as in cffect from time to time, the directors are hereby empowered to
exercise all such powers and do all such aors and things as may be exercised or done by te
Company. The number of directors which shall constitute the whele Board of Directors shall be
fixed by, or in the manner provided in, the By-Laws. The phrase “whole Board” and the phrase
“total number of directors” shall be deemed to have the same meaning, to wit, the total munber
of dircctors that the Company would have if there were no vacancies. No election of directors
need be by written ballot except as and o the extent provided in the By-Laws.

{B}  After the original or other By-Laws of the Company have
been adopted, amended or repealed, as the case may be, in accordance with the provisions of
Section 109 of the DGCL, and, after the Company has received any payment for any of its stock,
the power {o adopt, amend, or repeal the By-Laws of the Company may be exercised by the
Board of Directors of the Company; subject to the right of the stockholders entitled to vote
thereon to alter and repeal By-Laws made by the Board of Directors.

(C}  The books of the Company may be kept at such place
within or without the State of Delaware as the By-Laws of the Company may provide or as may
be designated from time to time by the Board of Directors of the Company.
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SEVENTH: The Company shall, o the fullest extenl permitted under the law of the
State of Delaware, as the same may be amended and supplemented from time to time, indemnify
and advance expenses to any person who is or was a party or is threatened to be made a party ©
any threatened, pending or completed action, suit, proceeding or claim, whether civil, criminal,
administrative or investigative, by reason of the fact that such person is or was a director o
officer of the Company or while a director or efficer of the Company is or was {at the request of
the Company} serving as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise, including service with respect to employee
benefit plans, against any and all expenses (including attorney’s fees and expenses), judgments,
{ines, penalties liahilities, and amounts paid in settlement incurred in connection with the
investigation, preparation to defend or defense of such action, suit, proceeding or claimy
provided, however, that except with respeet to proceedings to enforce rights to indemmfication,
the By-Laws of the Company may provide that the Company shall indemmnify any director,
officer or such person in connection with a proceeding (or part thereof} injtiated by such director,
officer or such person onty if such proceeding {or part thereof) was authorized by the Board of
Directors of the Company. The Company, by action of its Board of Directors, may provide
indemnification or advance expenses to emplovees and agents of the Company or other persons
only on such terms and conditions and to the extent determined by the Board of Directors in its
sole and absolute discretion. The indemnification provided for herein shall not be deemed
exclusive of any other rights to which those indemnified may be entitled under any By-Law,
agreament, vote of stockbolders or disinteresied directors or otherwise, both as to action in their
official capacity and as to action in another capacity while holding such office, and shall
continte as 10 a person who has ceased to be a director, officer, employee, or agent and shall
inure to the benefit of the heirs and legal representatives of such person. Any person seeking
indemnification under this Article SEVENTH shall be deemed to have met the standard of
conduct required for such indemnification unless the contrary shall be established. Any repeal or
modification of this Article SEVENTH shall vot adversely affect any right or protection of a
director or officer of the Company with respect to any acts or omissions of such director or
officer accurring prior o such repeal or modification,

FEIGHTH:  No director of the Company shall be personally liable to the Company or
its stockbolders for monetary damages for breach of fiduciary duty as a director except to the
extent that exemption from liability or Hmitation thereof is not permitted under the DGCL as in
effeci at the ime such Hability or limitation thercof Is determined. No amendment, modification
ot repeal of this Article EIGHTH shall apply to or have any effect on the lability or alleged
liability of any director of the Company for or with respect to any acts or omissions of such
direcior oceutring prior to such amendment, modification or repeal. If the DGCL is amended
after approval by the stockholders of this Article EIGHTH to authorize corporate action further
eliminating or limiting the personal liability of directors, then the liability of @ director of the
Company shall be eliminated or limited to the fullest extent pennitted by the DGCL, as so
amended.

NINTH: Whenever a compromise or arrangement is proposed between the
Company and its creditors or any class of them and/or between the Company and its
stockholders or any class of them, any court of cquitable jurisdiction within the State of
Delaware may, on the applieation in a sammary way of the Company or of any creditor ot
stockholder thereof or on the application of any receiver or receivers appointed for the Company
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under the provisions of Section 291 of Title 8 of the Delaware Code or on the application of
trustees in dissolution or of any receiver or recefvers appointed for the Company snder the
provisions of Section 279 of Title 8 of the Delaware Code, order a meeting of the creditors or
class of creditors, and/or of the stockholders or class of stockholders of the Company, as the case
may be, to be summoned in such manner as the said couort directors. If a majority in number
representing three-fourths (3/4) in value of the creditors or class of creditors, and/or of the
stockholders or class of stockholders of the Company, as the case may be, agree {o any
compromise or arrangement and 1o any reorganization of the Company as consequence of such
compromise or arrangement, the said compromise or arrangement and the said reorgamzation
shall, if sanctioned by the court to which the said application has been made, be binding on all
the creditors or class of creditors, and/or on all the stockholders or ¢lass of stockholders, of the
Company, as the case may be, and alse on the Company.

TENTH: To the fullest extent permitied by the DGCL, the Company renounces any
interest or expectancy of the Compary in, or in being offered an opportunity to participate in,
Business Opportunities (defined below) of (i} any purchaser who received shares of Series €
Preferred Stock issued under {a) the 2013 Sertes € Purchase Agreement, {b) that certain Series C
Preferred Stock Purchase Agreement, dated as of Decenther 26, 2014 or {¢) that certain Series C
Preferred Stock Purchase Agreement, dated as of or about the date of filing of this Certificate of
Incorporation, or any of their Affiliates (defined below), or (ii) any director of the Company wha
is a Preforred € Director, a Preferred B Director or a Preferred A Director {a “Specified
Director™. Furthermore, if a Specified Director or any such holder of Senior Preferred Stock or
one of its Affiliates engages in a Business Opportenity, such conduct shall not, to the fullest
extent permitted by the DGCL, be deemed a breach of any fiduciary or other duties, if any,
whether express or implied, of such pesson solely because of any interest or expectancy of the
Company in, ot in being offercd an opportunity to participate in, such Business Opportunity. As
used in this Artiele TENTH, an “Affiliate™ of any person shall mean any other persen
controlling, controlled by or under common control with such person, but shall not include the
Company or its subsidiaries. As used in this Article TENTH, “Business Opportunities™ of any
person shall mean all business opportunities presented or otherwise known to such person other
than those first presented or made known to such person eitber (1) by an officer, employee,
consultant or other agent of the Company known by such person to be acting in such capacity, or
(i) in such person’s capacity as a directar, officer, employee, consultant or other agent of the
Company.

ELEVENTH: Unless the Company consents in writing to the selection of an alterative
forunt, the Court of Chancery in the State of Delaware shall be the sole and exclusive forum for
any stockholder (ncluding a beneficial owner) to bring (i) any derivative action or proceeding
brought on behalf of the Company, (i) any action asserting a claim of breach of fiduciary duty
owed by any director, officer or other employee of the Company to the Company or the
Company’s stockholders, (iil) any action asserting a claim against the Company, its directors,
officers or emplayees arising pursuant {o any provision of the DGCL or this Certificate of
Incorporation or bylaws or (iv) any action asserting a claim against the Company, its directors,
officers or employees governed by the internal affairs doctrine, except for, as to each of (1)
through {iv) sbove, any claim as to which the Court of Chancery deicrmines that there s an
indispensable party not subject to the jurisdiction of the Court of Chancery (and the
indispensable party does not consent to the personal jurisdiction of the Court of Chancery within
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ten davs following such determination), which is vested in the exclusive jurisdiction of a court or
forum other than the Court of Chancery, or for which the Court of Chancery does not have
subject matter jurisdiction. If any provision or provisions of this Article ELEVENTH shall be
held to be invalid, illegal or unenforceable as applied to any person or entity or circumstance for
any reason whatsoever, then, to the fullest extent permitted by law, the validily, legality and
enforceability of such provisions in any oiher ¢ircumstance and of the rematning provisions of
this Articte ELEVENTH (including, without limitation, each portion of any sentence of this
Article ELEVENTH comaining any such provision held to be invalid, illegal or unenforceable
that is not itscif held to be invalid, illegal or unenforceable) and the application of such provision
to other persons or entities and circumstances shall not in any way be affected or impaired
thereby,

TWELFTH: From time o time any of the provisions of this Certificate of Incorporation
may be amended, altered or repealed, and other provisions authorized by the laws of the State of
Delaware at the time in force may be added or inserted in the manner and at the time prescribed
by said laws, and all rights at any time conferred upon the stockholders of the Company by this
Certificate of Incorporation are granted subject to the provisions of this Article TWELFTH,

[Signatare Page Immediately Follows]
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IN WITNESS WHERFEOF, the Company has caused this Amended and Restated
Certificate of Incorporation to be signed by Chris A. Raanes, its President and Chief Executive
Officer, and its corporate seal to be affixed hereto, this 25" day of March, 2015,

VIEWRAY INCORPORATED

By:  /s/ Cliris A. Raanes
Name: Chris A, Raanes
Title: President and Chief Executive Officer
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