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PAGE X

The Tirst State

I, HABRIET EMITH WINDSCR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY PHE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "TACODA SYSTEMS, INC.™,
CHANGING ITS NAME FROM "TACODA SYSTEME, INC.Y TCO "TACCODA, INC.T,
FILED IN THIS OFFICE ON THE TWENTY-THIRD DAY OF FEBRUARY, A.D.
2006, AT 2:39 O'CLOCKE P.M.

A FILED COpPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO TEHE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secratary of State
AUTHENTTCATION: 4544311

3367217 8100

060173662 R DATE: 02-23-06
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State of Delaware
| Bevretary of Siate
Divisicn of Corporations
Deliveved 02:44 PM 02/23/2006
FILED 02:38 M 08/BI/2006
SRV 080173662 ~ 3367217 FILE

FOURTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
TACODA SYSTEMS, INC,

(Pursuant to Section 242 and 24% of the
General Corporatien Law of the State of Delaware)

Tacoda Systems, Inc., a corporation ovganized and existing under and by virtus of the
provisions of the General { ‘arporation Law of the State of Delaware {the *General Corporation
Laxz‘ﬁ}’

DOES HEREBY CERTIFY:

FIRST: That the name of this corporation is Tacoda Systems, lnc. gnd that this
corporation was originally incorporaied pursuant to the General Corporation Law on Mareh 12,
2001 under the name AundienceBox Corporation.

SECOND: That the Board of Directors duly adopted resolutions proposing to amend and
restate the Certificate of Incorperation of this corporation, declaring said amendment and
restateraent to be advisable and in the best interests of this corperation and its stookholders, and
authorizing the sppropriate officers of this corporation 1o solivkt the consent of the stockholders
therefor, which resolution setting forth the proposed amendment and restatement is as follows:

RESOLVED, that the Cerlificate of Incorporation of {his gcorporation be amended and
restated in its entivety as follows:

ARTICLET
The name of the corporation is TACODA, Inc. (the “Corporation’).
ARTICLE U
The address of the Corperation’s registered office in the State of Delaware is Corporation
Trust Center, 1209 Crange Street Wilimington, New Custle County, Delaware 19801, and the
nams of the Corporation’s registered agent at such address is The Coerporation Trust Company.
ARTICLE I
The purposes for which the Corporation is formed are to engage in any lawiul set or
activity for which corporations may now of hersafter be orpanized under the General

Corporation Law of Delowars and to possess and exercise all of the powers and privileges
granted by such Jaw and any other law of Delawars. ‘
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CARTICLE IV

Stock

A Classes of Siock. The Corporation is authorized to jssue two classes of capital

stock to be designated, respectively, "Commeon Stoek” and “Praferred Stock”, sach of which

shall have a par value of $.01 per share. The total number of shares which the Corporation is
authorized to issue is 72,463,965 of which (i} 45,000,000 shares shall be designated as Common
Stack and (ii} 27,463,965 shares shall be dosignated as Preferred Stock, 7,032,492 shares of
which shall be designated as Series A Couvertible Preferred Stock {“Beries A Preferred Stock™),
9,400,730 shares of which shall be designated as Sexies B Convertible Preferred Stock (“Heries B

Preferred Stock™) and 11,030,743 shares of which shall be designated as Series C Convertible

Preferred Stock (“Beries € Preferred Stock™.

B. Rivhts, Preferences and  Privileges and Qualifications, Limitations _and
Restrictions of Capital Stock. The rights, preforcnces and privileges and gualifications,
Tinntations and restrictions granted to and imposed on the capital stock of the Corporation shall
bhe as set forth below in this Artiecle IV. References hereinafier made to Sections shall mean the
Beetiens contained in this Article 1V(B).

AR LR LR

i Definitions. As used heréin, the following tems shall have the fbliowing

i
definitions: L
{a) spcoruing Dividends” shall have the meaning set forth in

Section 2{x) hereof.

(b}  “Additional Stogk” shall have the meaning set forth in
Section 4{c){ii) hereof.

{e) “Bylaws” shall mean the Bylaws of the Corporgtion, as the same
may be amended and restated from tims to time.

(d)  “Common Stock™ shall have the meaning set forth in Article IV{A)

e R R Sttt

hereof

{e) “Common  Slock  Fouivalents” shall mean all Convertible
Securities and Options that are outstanding at the time in guestion.

{f} “Coramon Stock Bquivalents Qutstanding” shall mean the number
of shares of Common Stock that is the sum oft (i} all shares of Common Stock that, al the time
in guestion, are then outstanding, plus (i) all shares of Comsen Stock issuable upon the
conversion in full of all Preferred Stock and other Convertible Secusities that are then
putstanding, plus (1) all shares of Common Stock that are issunble upon the exercise in full of
all Uptions that are then ouistanding ( assurmingthe full conversion of any Convertible Securities
issnable upon exercise of any of such Opfions that are Options to purchase Convertible
Securities). o

GDEYFRINGGI0RE 6
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{g)

herent.

(h}

“Conversion Rights” shall have the meaning set forth in Section 4

“Convertible Securities” shall mean any indebledness or shares of

stock convertible into or exchangeable for Commeon Stock.

i)
)

“Corporaiion” shall have the meaning set forth in Article I hereof.

“Pate of lssuance” shall mean the date on which the Corporation

initially issued any share of Beries A Preferred Stock, Series B Preferred Stock o1 Series €
Preferred Stock, as applicable, regardless of the aumber of times temsfer of such share is made
on the stock records maintained by or for the Corporation and regardless of the number of
certificates which may he issued to evidence such share {whether by resson of transfer of such
share or for apy other reason).

(¥

¢

guotient detemmined by divi

“Effective Price” of shares of Additional Stock shall mean (he

ding (i) the total number of such shares of Additional Stock issued oy

sold, or desmed too have been issucd or sold, by the Corporation under Section 4 hereof, into

{ii) the consideration receive

shares of Additional Btock.

d by the Corporation under Section 4 hereof for the issuance of such

“Election Notice™ shall have the meaning sot forth in Section 8(a).

%

Fxcluded Securities™ shall have the meaning set forth in

“Initial Redemption Date” shall have the meaning set forth in

“Tuitial Redemption Election Date” shall have the meaning set

“Liguidation Event” shall have the meaning act forth in Section 3

“Options” shall wean options of warrants 1o subseribe for,

purchuse or othenwise acquirc Commen Stock or Convertible Securities.

{

(m)
Section 4{c){ii} hereof.

{n}
Section 2(a) hereof.

{0}
forth in Section B(z) hereol

v
hereof.

)]

i}
hereof.

{s)

iy
Section B(a) hereol.

)

Scotion &(c) hereof.
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{v) “Redemption Piice” shall have the meamng set forth ip
Section 8(b) hereof.

(W)  “Seourities Act” shall have the meaning set forth in
Section 4{a)(iv) hereol.

(x}  “Series A Conyversion Rate™ shall have the meaning set forth in
Section 4(a)(i) hereof.

(v}  “Series A Conversion Price” shall have the meaning sot forth in
Section 4{a}{3) hereof, -

{z} wgeries A Liguidation Preference” shall mean, a8 10 gach share of
Series A Preferrad Stock, the Serics A Original Issue Price, plus ali Accruing Dividends unpaid
thereon (whether or not declared), if any, as adjusied for stock splits, reverse stock splits and
similar type transaclions or GLCUITENCes with respect fo the Series A Preferred Stoek.

(an) “Beries A Qriginal Issue Price” shall mean $0.60 per share of
Series A Prefemed Stock, appropriately adjusted for stock splits, reverse stuck splits and sirnilay
type transactions OF QCCUITCRoes with respect to the Series A Preferred Stock.

(bb}  “Sexies A Proforred Stock™ shall have the meaning st forth in
Article TV{A) hereof.

{ccy “Seres B Conversion Rate” shall have the meaning set forth in
Section 4(a)(ii) hereof.

(ad) “Series B Conversion Price” shall have the meaning 50t forth in
Section 4(a){it) hereof.

(e}  “Scotion B Liguidation Preference” shall mean, as to vach share of
Series B Preferred Stock, the Sevies B Original Issue Price, plus all Aceruing Dividends unpaid
thereon (whether or not declared), if any, as adjusted for stock splits, reverse stock splits and
similar type transactions or occurrences with fespect 1o the Series B Preferred Stock.

(f)y “Senes®B Qriginla'i tssue Price” shall mean $1.069066 per share af
Series B Preferred Stock, sppropriately adjusted for stock splits, reverse stock splits and similar
type transactions or ocourrences with respect to the Series B Prefarred Stock.

{gg) “Series B Preferred Stock” shatl have the meaning set forth in
Article TV{A) hersoll

(bhy “Series C Conversion Rate” shall have the meaning set forth in
Saction 4{a){ii} hereol.

(i) “Series € Conversion Price” shall have the meaning set forth in
Seotion 4(a)(ii) hereof.

DDSVELHNGEZ08A 1
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(i) “Series C Liguidation Preference” shall migan, as to each share of
Series C Preferred Stock, the Serles C Original lssue Price, plus 2} Accruing Dividends unpaid
thereon (whether or not declared), if any, as adjusted for stock splits, reverse stock gplits and
similar type transactions or ncewrrences with respect to the Series C Preferred Steck.

{kky  “Beries C Original lssus Price” shall mean $1.106 per share of
Reries O Preferred Stock, appropriately adjusted for stock splits, reverse stock splits and similar
type bransactions of oLOUITCTICES with respeet to the Series C Preferred Stock.

a5y “Serics C Preferred Sigek” shall have the meaning set forth in
Article TV(A) hereof.

2 Dividend Provisious.

{z) Preferred Stook. The holder of each share of Preferred Stock shall
be entitled to receive, when, as and if declared by the Bomd of Directors, out of any assefs of the
Corpovation legally svailable therefor, such dividends as may be declared from time 1o time by
the Bourd of Directors. Tho helders of the shares of Treferred Stock shall be entitled to receive,
put of funds legally available therefor, when, as and if declared by the Board of Diresturs,
dividends at the rate of cight pervent (8%) of the Serjes A Original Issue Price, Series B Original
Issue Price or Series C Original Issue Price per share, as applicable (as adjusted for any stock
dividends, combinations, stock splits and shmilar type transactions or ocCuITenods, if any, with
respect to such shares} per annum {the “Accruing Dividends™). The Accruing Dividends shall
acerue from day tw day and shall be calculated from the Date of Issuance of cach share of
Preferred Stock, as applicable. The Accruing Dividends shall accrue, whsther or not earned or
declared, and shall be cumulative. The Accruing Dividends shall be paid; (i) when, as and if
declared by the Board of Directors; {ii} upona Liguidation Bvent as provided in Section 3 below;
{iii} upon conversion of the Proferred Stock as provided in Section 4 below; or {iv) upon 2
redemption of the Prefurred Btock as provided in Section § below.

(b Common Steck. The Corporation shall not declare or pay any
dividend or set aside a sum sufficient for such payment in respect of the shares of the Common
Stock while any share of Preferred Stock s ouistanding (1) until any Accruing Dividends shatl
have been paid or declared and set apart as sel forth in Section 2(a} and (i) without complying
with Section 7(a} hereof. In any such evemt, the holders of shares of Prefemred Stock shall
participate with holders of shares of Comrnon Stock on 2 pro rata basis, based on the number of
chares of Common Stock held by each (assuming sonversion of all such shares of Preferred
Stack into Common Stock on the terms set forth hereing, in the receipt of such dividends when,
a3 and i declared by the Board of Directors (other thun a dividend payable in Comumen Stock or
other securitics or rights converiible inte or entitling the holder thereof to receive, directly or
indirectly, additional shares of Common $lock). '

3. Liguidation Preference,

{2} Pricrity. In the svent of any tiquidation, dissolution o winding up
of the Corporation, whether voluntary or involuntary (as expanded below in Section ¥y, 8
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“Liquidation_Fvent™), the assets of the Corporation legally available for distribution o i

stockholders shall be distribuied in the following order of prionity:

3y - The hoiders of shares of Series C Preferred Stock shall be
entitled to receive, prior and in preference 1o any distribution in such Liguidation Event of any of
the assets of the Corporation to the holders of shares of Series B Preferred Stock, Series A
Preferved Stock and Common Stock, their Series C Liquidation Preference for each outstanding
share of Series ¢ Preferred Stock then held by them. If upon the occumence of any such
distribution, the assets of the {orporation thus distributed among the holders of ghares of
Serigs ¢ Preferred Stock shall be insufficient w permit the payment to such holders of the full
aforesaid Series C Liguidation Preference to which they are entitled, then the entirc assets of the
Corporation legally available for distribution shall be distributed on a pro rala basis among the
holders of shares of Series C Preferred Stock (in proportion to the number of shares of Series €
Preferred Stock held by each such holder).

(i) Afer the distribution described in Section 3(a){(i) hereof has
been made, the holders of shares of Geries B Preferred Stock shall be cutiiled to yeceive, prioy
and in preforonce o any distribution in such Liguidation Event of any of the assels of the
Corporation to the holders of shares of Serieg A Preferred Stock and Common Stock, their
Series B Liquidation Preference for each outstanding share of Series B Preferred Stock then held
by them. I upon the occurrence of any such distibution, the assels of the Corporation thus
distributed among the holders of shares of Beries B Preferred Stock shall be insufficient to permit
the payment to such holders of the full aforesald Series B Liguidation Preference to which they
are entitled, then the ontire assets of the Corporation legally available for distdbution shall be
distributed on a pro rata basis ameng the holders of shares of Series B Preferred Stock {in
proportion to the number of shares of Series B Preforred Stock held by each guch holder).

(iiiy  ARer the distributions described in Section 3(a)(i) and (i)
hereof have been made, the holders of shaves of Series A Prefered Siock shall be entitied to
receive, prior and in preference to any distribution in such Liquidation Bvent of any of the assets
of the Corporation to the holders of shares of Common Stock, thelr Series A Liquidation
Preference for sach vutstanding share of Series A Proferred Stock then held by them. Ifupon the
occurrence of any such distribution, the asscis of the Corporation thus distibuted among the
holders of shares of Serios A Preferred Stock shall be insufficient to permit the payment to such
holders of the full aforesaid Series A Liguidation Preference to which they are entitled, then the
entire assets of the Corporation legally available for distribution shall be distributed on a pro raia
basis among the holders of shares of Series A Preferred Stock (in propottion to the mumber of
shares of Series A Preferred Stock held by cach such holder).

(ivy  After the distributions described in Section 3{a)(i). (i) and
{iiiy hereof have been made, then any remaining assets of the Corporation available for
distribution to stockhulders shall be distributed among the holders of shares of Preferred Stock
and Commen Stock on a pro rata basis based on the number of shares of Common Stock held by
gach {in the case of the Preferred Stock, based upon the number of shares of Common Stock mto
which each share of Preferred Stock is then sonvertible).

erlor
yoeE
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{5)  Consolidation, Merger. Blc.

{1 For purposes of this Section 3, 2 “Liouidution Event” shall
be deerned 1o be ocvasioned by, or to include, the following events (unless the holders of al Jeast
65% of the shares of Preforred Stock in the aggrogate then outstanding, voling together 85 a
single class, based on the number of ghares of Preferved Stock then outstanding, elect to not have
thess cvents so deemed):

(A}  the actuisition of the Corporation by another entity
by means of any transaction of series of related transactions, including without Himitation, a
consotidation or merger of the Corporation with or into any other corporation of COTPOYBLONS,
unless the Corporation’s stockholders of fecord as comstituted immediately prior to such

acquisition hold at least 50% of the voting power of the surviving or acquiring entity, or

(B)  the sule, lease, transfer, sxclusive livense or other
disposition, in a single {ransaction or series of related transactions, by the Corporation or any
subsidiary of the Corporation of oll or substantislly all the assets of the Corporation and is
suhsidiaries taken as a whole, or the sale or disposition {(whether by merger or ptherwise} of one
or rore subsidiaries of the Corporation if all or gubstantially all of the assets of the Corporation
and its subsidiaries tuken ms a whole are held by such subsidiary or subsidiaries, except whers
such sale, loase, transfer, exclusive license or other disposition is to a wholly owned subsidiary
of the Corporation;

orovided, however, that an equity financing in which ihe Corporation is the surviving
corporation shall not be deemed a “Liguidation Event”.

(i} Any sscuritiss to be delivered to the stockholders pursuant
to such events shall be valued as follows:

{Ay If waded on a soourities exchange or a national
interdealer guotalion system such a5 NASDAQR, the value shall bo deemed 1o be the average of
the closing prices of the securities on such exchianige over the 30-day period ending three {3) days
prior to the closing; LT

By I actively traded over-the-counter, the value shall
he deemed 1o be the aversge of the closing bid prices over the 30-day period ending three (3)
days prior to the closing; and

(Cy M there is no active public market, the value shall be
the fair market value thereof, as determined in good faith by the Board of Directors.

4. Counversion.  The holders of shares of Preferred Siock shall have

conversion rights s follows {the “Copversion Righis™):

{a) Right to Converl.

- L A

{13 Subject to Section 4(@)(iv} hereof, cach share of Series A
Preferred Stock shall be convertible, at the option of the holder thereof, at any time after the Date

PATENT
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of Issuance of such share, at the office of the Corporation or any transfer agent for the Series A
Preferred Stock, into such number of fully paid and nonassessable shares of Common Stock {lhe
“Qeries A Conversion Rate™ as is detenmined by dividing the Series A Original lssne Price plus
the Accruing Dividends nnpaid on such share of Series A Preferred Stock (whether or not
declaved) by the applicable conversion price {the “Series A Conversion Price”) for the Series A
Preferred Stock at the time in effect. The initial Series A Conversion Prive per share for shares
of Series A Prefeired Stock shall be the Series A Original fssue Price for such shares; provided,
however, that the Series A Conversion Price shall be subject to adjustment s set forth in
Section 4{c} heveod

(i} Subject to Section #{a)(iv) hercof, each share of Series B
Preforred Stock shall be convertible, at the option of the holder {hereof, al any timoe after the Date
of Tssuance of such share, at the office of the Corporation oy any fransfer agent for the Serles B
Preferrad Stock, into such number of fully peidand nonassessable shares of Common Stock (the
“ories B Conversion Rate™) as is determined by dividing the Series B Original Issue Price plus

>

the Accruing Dividends unpaid on such share of Series B Preferred Stock {whether or not
doctared) by the applicable conversion price (the “Series B Conversion Price”} for the Series B
Preferred Stock at the time in effect, The imitial Series B Conversion Price per share for shares
of Series B Preferred Stock shall be the Series B Original Jesue Price for such shares; provided,
however, that the Series B Conversion Price shall be subject to adjustment as sel forth in
Section 4(c) heraof.

iy Subject to Section 4(a)(iv) hereof, each share of Series C
Preforred Stock shall be convertible, at the option of the holder thereof, st any time after the Date
of ssuance of such share, at the office of the Corporation or any ransfer agent for the Serles ©
Preferred Stock, into such number of fully paid and nonassessable shares of Common Stock (the
“Gories © Conversion Rate™) as is determined by dividing the Series C Original lssug Price plus
the Accruing Dividends unpaid on such share of Series © Preferred Stock (whether or not
deatared) by the applicable conversion price (the “Serigs C Conversion Price”) for the Series C
Proferred Stock at the time in effect. The initial Series C Conversion Price per share for shires
of Series C Preferred Stock shall be the Series C Original Issue Prics for such shares, provided,
however, that the SeriesC Conversion Price shall be subject to adjustment as sel forth in
Section 4{c) hereof.

(ivy Bach share of Preferred Stock shall automatically be
converled into fully paid and nonassessahle shares of Common Stock at the Series A Conversion
Rate, Series B Conversion Rate or Series AL nversion Rate in elfect for the Series A Preferred
Stock, Series B Preferred Stock or Beries C Preferred Stock, as applicable, upun the earhier to
oceur of (a) immediately prior to the tlosing of the first sale by the Carporation of shares of Iis
Common Stock in a firmly underwritten public offering regisiersd under the Securities Act of
1033, as amended (the “Securiiies Ao, managed by a nationally-recognized underwriter, with
ap aggregate minimum nel offering price to the public of $30,000,000, at a per share price egual
to 1o loss than $5.00 (appropriately adjusted for stack splits, revesse stock sphits and similar type
tranmactions or occurrences, if any) {a “OPQT); or (B) the date specified by vote or wrilten
consent of the holders of at least 65% of the chares of Preferred Stock in the apgregate hen
putstanding, voting together as a single class, based on the number of shaves of Preferred Stock
then ouistanding.

GDSVEEHGAINRA & R
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()  Mechanics of Conversion. Before any holder of shares of
Preferred Siock shall be entitled to convert any of such chares into shares of Common Siock,
such holder shall surrender the certificate or certificales therefor, duly endovsed, at the office of
the Corporation or of any transfer agent for the office of the Corporation or of any transfer agent
for the Preferred Stock, and shall give written notice by mail, postage prepaid, to {he Corporation
at its principal corporate office, of the aslection to convert the same and shall state therein the
name oF names in which the certificate or certificates for shares of Common Stock are 1o he
issued. The Corporation shall, as soon as practicable thoreafler, issue and deliver at such office
to such holders of shares of Preferred Stock, or W the numines or nominces of such holders, a
certificate or certificates for the number of shares of Common Stock fo which such holder shali
be entitled as aforesaid  Such conversion shall be deemed to have been made immediately prior
to the close of business on the date of such surrender of the shares of Preferred Stock 1o be
sonverted, and the person ur persons entitled to reecive the shares of Common Stock issuable
upon such conversion shall be weated for all purposes as the vecord holder or holders of such
ehares of Common Stock as of such date. 1 the conversion is in connection with the QPQ, the
conversion may, ot the option of any holder tendering Preferred Stock for conversion, be
conditioned upon the closing with the underwriter of the sale of securities pursuant 1o such
offering, in which event the person(s) entitled to receive Clommon Stock issuable upon the
conversion of the Preferred Stock shall not be deemed to have converled the Preferred Stock
until immnedistely pror to the closing of such sale of secunities.  If tho conversion is in
connection with the sutomatic conversion provisions of subsection A(aYIv)Y{B) above, such
conversion shall be deemed to have been 'niade on the conversion date described in the
stockholder consent approving such gonversion, and the persons entitled o receive shares of
Common Stock issnable wpon such conversion shall be treated for all purposes as the record
holders of such shares of Common Stock as of such date.

()  Conversion Price Adiustmenis of the Prefesred Stock.  The
Series A Conversion Price, Series B Conversion Price or Series {7 Couversion Price, as
applicable, shall be subjoot to adjustment from Hme to time as follows:

(i} (A}  Upon each issuancs (or deemed jsswance pursuant
1o the provisions hereof) by the Corporation of any Additional Stock afier the applicable Date of
Issuance, without consideration or fur an Effective Price per shave less than the Series A
Conversion Price, Series B Conversion Price or Series C Conversion Price, as applicabls; in
effect immediately prior to the issuance {or deemed issuance) of such Additional Stock, then the
Series A Conversion Price, Series B Conversion Price or Saries ¢ Conversion Price, as
applicable, in effect immediately prior to each isstance {or deemed issuance) shall be adjusted to
& price determined by multiplying such Series A Conversion Price, Series B Conversion Price or
Series O Conversion Price, as applicable, by a fraction, (1) the munerator of which shall be the
number of Common Stock Equivalents Outstanding immediately prior to such issuance phus the
number of shares of Common Stock which the apgregate consideration received {or desmed
recetved) by the Corporation for such lssuance would purchase at such Series A Conversion
Price, Seriss B Conversion Price or Series C Conversion Price, as applicable; and (2) the
denowinator of which shell be the sumbgs of Common Stock Fauivalents Ouistanding
immediately after such issuance. L

GREVERINGGBAG
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(B} Mo adjustment of the Series A Conversion Prics,
Series B Conversion Price or Series C Conversion Price, as applicable, shall be made in an
amount less thun one-half of one cent ($0.005) per shaic, provided that any adjustments which
are not required 1o be made by reason of this senlencs shall be camied forward and shall be taken
into account in any subsequent adjustment o the Series A Conversion FPrice, Series B
Conversion Price or Sedes C Conversion Price, ds applicable

(© In the case of the issuance of securides of the
Corporation for vash, the amount of consideration received by the Corporation for such securities
shall be desmed to be the amount of cash paid therefor before deducting any discounts,
commissions or other expenses allowed, paid or incwred by the Corporation for any
underwriting or otherwise in connection with the issuance and sale thereof.

(D) In the case of the issuance of securities of the
Corporation for a consideration in whole or in part other than cash, the consideration other than
cash shall be deemed to have a doflar value cqual to the fair market value of such non-cas
consideration as determined in good feith by the Board of Dircclors, brespective of any
acoounting treatment thereof.

(F}  In the case of the issuance {whether before, on or
after the applicable Date of Issuance) of Options or Convertibie Securities, the following
provisions shall apply for all purposes of this Section 4(c)(i) and Section 4(c){ii) hereof:

(1)  With respect to Options fo purchase
Common Stock, the aggregate maximum number of sharcs of Common Stock deliverable upon
exercise of such Options shall be deemed to have boen issued at fhe time such Options wers
jesued and for a consideration equal to the consideration (determined in the manner provided in
Section 4c)(INC) and Section 4{c}i)D) hereof, if any, recaived by the Corporation for such
Options plus the minimum exercise price provided in such Options for Common Stock covered
thereby., . '

{2y  With respeet to Convertible Securitivs and
Options to purchase Convertible Seourities, the agpregate maximum number of shares of
Common Stock deliverable upon the conversion or exchange of any such Convertible Secusities
and the aggregate maximum number of share of Common Stoek issuable upon the exercise of
such Options to purchasc Convertible Securities and the subsequent conversion or exchange of
such Converlivle Securities shall be deemed to have been issued at the time such Convertible
Seenrities or sach Options were issued and for a consideration equal to the consideration, if any,
received by the Corporation for any such Comvertible Securities and Options, plus the minimam
additional consideration, if any, to be received by the Corporation upon the conversion or
exchange of syeh Convertible Securities or the exercise of such Options and the conversion or
exchange of the Convertible Securitics issuable upon exercise of such Options (the consideration
in each case io be determined in the manner provided in Soction oYIHC) and 4{cH(DHD)
hereof}.

{3}  In the event of any change in the mumber of

shares of Common Stock deliverable, or in the consideration payable to the Corporation, upon
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GDSVE&INGE2084.6 10

S

PATENT
REEL: 054768 FRAME: 0629



oxercise of such Options or upon conversion or exchange of such Convertible Scourities,
excluding a change vesulting from the entidilution provisions thereof, the Series A Conversion
Price, Series B Conversion Price or Serice O Convossion Price, as applicable, to the extent in
anyway affected by or computed using such Options or Convertible Securities, shall be
recomputed to reflect such change, but 1o further adjustmenl shall be made for the actual
issnance of Common Stock or any payment of such consideration upon the exercise of any such

Optiens or the conversion or exchange of such Convertible Securities.

{4} Upon the expiration or termination of any
such Options or any such righis (o convert or exchange Convertible Securities, the Series A
~onversion Price, Series B Conversion Price or Series € Conversion Price, as applicable, to the
extont in any way affected by or computed using such Options or Convertible Securities, shall be
recomputed o refloct the issuance of only the number of shares of Common Stock (and Options
and Convertible Securities which remain in effeet) that were actually issued upon the exercise of
such Ciptions or upon the conversion or exchange of such Convertible Securilies.

{5} The number of shares of Common Stock
deermed issued and (he consideration deemed paid therefor pursuant to Section 4{c){(D}{E)1) and
{2 hereof shall be appropriately adjusted 1o reflect any change, lermination or expiration of the
type deseribed in Section 4(c)iNEN3) or (4) hereof,

(i)  “Additionsl Stock” shall mean any shares of Commun
Slook issued {or deemad lo have been issued pursuant io Bection 4{c)(i)(E) hereol) by the
“orporation after the applicable Date of Issuance other than the following “Excluded Securities™

poALEA Lt

(A} Common Siock issued pursuant {0 8 trangaction
described in Section 4(e)(il), {d) or (¢) hereol;

(8} Common Stock or options or warranis o purchasc
or rights to subscribe for such Common Stock, or securities by their terms convertible into or
exchangeable for such Cormimen Stock, or options or warranis fo purchase or xights to subscribe
for such convertible or exchangeable securities, in any of the foregoing cases issued to officers,
employess or diveclors of, or consuliants 1o, the Corporation, pursuani o any agresment, plan or
arrangement approved by the Board of’DirectoEﬂs_qf the Corporation;

() Any Common Stock or Common Stock Equivalents
jssued, upon the approval of a majority of the Board of Directors in connection with a bona fide
business acguisition of or by the Corporation, whether by merger, consolidation, sale of assets,
sale or exchange of stock or otherwise;

(D) Any Common Siock or Common Stock Equivalenis
issued or issuable in connection with real or personal property leases, bank financing or other
similar fransactions that are primatily of 2 non-equity financing nature and approved by the
Board of Directors;

()  Any Common Stock or Common Stock Bauivalents
issued pursuant to an underwritten public offesing;
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{F})  Any Common 3ieck issued or issuable upon
conversion of shares of Preferred Stock or upon the conversion or exercise of other currently
outstanding Convertible Securities und Options;

(@) Any Common Stock issued in connection with a
stralcgic corporate partnership or joint venture with a non-affiliate of the Corporation if and to

the extent that the transaction in which such issuance is made is primarily of a nop-equity
financing nature and approved by the Board of Directors; and

@) Any Common Stock issued of deemed  issued
pursnant to Section A{)E) or Section 4(1) as a rosult of a decrease in the Conversion Price of
any series of Preferred Stock resulting from the vperation of Section 4(c}).

(i) I the event the Corporation at any time or from time 0
time of the applicable Date of Issuance fixes 2 record date for the effectuation of a sphit or
subdivision of the ontstanding shares of Common Stock or the determination of holders of shaves
of Common Stock entitled to receive a dividend or alber distribuiion payable in additional shares
of Coramon Stock or Common Stock Equivalents without payment of any consideration by such
holder for the additional shares of Common Steck or Conmnon Stock Bquivalents (including the
additional shares of Common Stock issuable Bpon conversion oF exercise thereof), then, as of
such record date (or the date of such dividend, distribution, split or subdivision if nio record date
is fixed), the Series A Conversion Price, Series B Conversion Price o7 Series C Conversion Price,
as applicable, shall be appropriately decreased so that the pumber of shares of Common Stock
issuable on conversion of each share of Series A Preforred Stock, Series B Preferred Stock oy
Series C Preferred Stock, as applicable, shall be increased in proportion to such inorease in the
apgregate number of shares iasusble with respect to Common Stock Equivalents, with the
number of shures issuable with 1espect to Common Stock Fquivalents determined from time to
tine in the manper provided for desmed issuances Section Hc)(i)(E) bereoi.

(iv)  If the nwmber of shares of Common Stock outstanding al
any time after the spplicable Date of Issuapce is decreased by 8 combination of the oulstanding
shares of Common Stock, then, following the reeord date of such combination, the Series A
Conversion Price, Series B Conversion Price or Series (O Conversion Price, as apphosble, shall
be appropriaiely increased so that the number of shares of Common Stock issuable on conversion
of esch share of Series A Preferred Stock, Series B Preferred Slock or Series C Preferred Stock,
as spplicable, shall be decreased in proportion to such decrease m the outstanding shares of
Common Stoek.

(@)  Qther Disuibutions. In ihe event the Corporation shall declare a
distribution payable in securitics of other persons, evidences of ndebtedness issued by the
Corporation of ather persons, assels (encluding cash dividends) or options or rights not referred
w0 in Section 4(c)(Gif) hereof, then, in cach’ such case for the purpose of thiz Section 4{d), the
holders of shares of Preferred Swck shall be cntitled to a proportionate share of any such
digtribution as though they were holders of the nunber of shaves of Common Stock into which
their shares of Preferred Stock are convertible as of the record date fixed for the determination of
the holders of shares of Common Stock entitled to receive such distribution.
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(¢}  Recapitalization, ele. If ab any time or from time fo time thers
shall be a capil reorganization, reclassification or recapitatization of Common Stoek {ether than
as provided in 4{c)(ii) abovs and other than a ¢onsolidation, merger o sale of assets transaction
provided for in Section 3 hereof), provision shall be made so that cach holder of shares nf
Proforred Stock shall thereafier be entitled 10 receive, upon conversion of the Preferred Stock, the
mumber of shares of stock or other securities or property of the Corporation or otherwise,
receivable upon such capital reorganization, reclaseification or resapitalization by a holder of the
sumber of shaves of Common Stoek into which such shares of Preferred Stock could have been
converted immediately prior 1o sich capital seorganization, reciassification or recapitalization.
In any such case, appropriate adjustrent shall be made in the application of the provisions of this
Section 4 with tespect to the rights of the holders of shares of Preferred Stock afier the capital
reprganization, reclassification or recapitalization o the end that the provisiuns of this Section 4
{including adjustments of the Geries A Conversion Price, Series B Conversion Price or Series C
Conversion Price, a3 applicable, then in effect and the number of shares purchasable upon
conversion of the Series A Preferred Stock, Series B Preferred Stock or Series € Preferred Stock,
as applicable) shall be applicable afier that event as nearly equivalent as may be practicable.

H No Impairment. The Corporation will not, without the sppropriste
vote of the stockholders under the General Corporation Law or Section 7 hiereof, by amendment
of this Fourth Amended and Restated Cortificate of Incorporation ot through any recrganization,
recapitalization or any other voluntary action, avoid or seek io avoid the chservance of
performance of any of the lerms {0 e observed or performed horeunder by the Corporation, but
will at all times in good Faith assist in the carrying out of al} the provisions of this Section 4 and
in the tsking of all such nction as may be necessary of appropriate in order io protect the
Conversion Rights of the holders of shares of Praferred Stock against impairment.

()  No Fractional Shares. No fractional shares shall be issued upon
conversion of the Preferred Stock, and the nymber of shares of Clommon Stock o be issued shall
he sounded down to the nearest whole share, and there shall be no payment to a holder of shares
of Preferred Stock for any such rounded fractional share. Whether or not fractional shares result
from such conversion shall be determined on the basie of the total number of shares of Preferred
Stock the holder is at the time copverting into Common Stock and the mumber of shares of
Common Stock issuable upon such aggrogate conversion.

(n)  Cexificate as to Adjustmsnts. Upon the occwrence of each
adjustment or readjustment of the Series A Conversion Price, Series B Conversion Price or
Geries © Conversion Price, as applicable, pursuant 1o this Section 4, the Corporation, al iis
expense, shall promptly compute such adjustment or readjustiment in accordante with the terms
bereof and prepare and furnish to each holder of shares of Series A Preferred Stock, Series B
preferred Stock or Series C Preferred Stock, #s applicabls, a certificate seiting forth such
adjustment or readjustment and showing in detail the facts upon which such adjustment o7
readjustment is based. The Corporation shall, upon the written request ot any time of any holder
of shares of Preferred Stock, fumish or cause 1o be furnished to such holder a like certificate
seiting forth (A) such adjustment and readjustment, (B) the Serfes A Conversion Price, Series B
Conversion Price or Series C Conversion Price, as applicable, at the time in effect, and {C} the
sumber of shares of Commeon Stock and the amount, if any, of other property which at the time
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would be received upon the conversion of a share of Series A Preferred Stock, Series B Preferred
Stock oF Series C Prefarred Stock, as applicable.

{i} Notices of Record Date. In the event of any aking by the
Corporation of a record of the holders of any class of securities for the purpose of determiining
ihe holders thereof who are entitled 1o receive any dividend (other than & cash dividend) ot other
distribution, any right to subseribe for, purchase o otherwise acquire any sharas of stock of any
class or any uther securitics or property, or 1o receive any other Tight, the Corporation shall mail
to each holder of shares of Preferred Stock, at least twenty (20} days prior 1o the dals specified
therein, a notice specifying the date on which any such record is to be taken for the purpose of
such dividend, disiribution or right, and the arnotnt and chavacter of such dividend, distribution
o right. '

)] Reservation of Stock Jssusble Upon Conversion. The Corporation
shall at all tines reserve and keep available out of its suthorized but unissucd shares of Common
Stock, solely for the purpose of effecting the conversion of the shares of Preferied Stock, such
number of its shares of Common Stock as shall from time o time be sufficient to gffect the
conversion of all ouvistanding shares of Preferred Stock, and iF of any time the number of
authorized but unissued shares of Common Stock shall not be sufficiont to effect the conversion
of all then outstanding shares of Preferred Siock, then in addition to such other remedies as shall
be available to the bolder of such shares of Preferred Siock, the Corporation will take such
corporate action as may, in the opinion of its counsel, be necessary to increase its authorized bt
unissued shares of Commeon Stock 1o such nsmber of shares as shall be sufficient for such
PUWROSEs.

(k)  Notiges. Any nofice required by the provisions of this Section 4 to
be given to the holders of shares of Preferred Stock shall be desmed given when yeceived if
delivered via courier or sent by facsimile, by telex, or by United States mail, postage prepaid,

and addressed to pach holder of record at his, her or its address appearing on the books of the
Corporation.

H Snecial Series C Conversion Price Adinstment. In the event that,
at any time or from time to time within twelyve {12) months of the first Date of fssuance of any
shares of Scries (0 Preferred Stock, the ‘Cotpmation reserves of otherwise authorizes the
reservaiion or issuence of any additional-shares of Common Stock {the “Additional Ressrved
Shares™) for issuance under any stock option plan or other equity incentive plan, agreement or
arrangement for divectors, employses and/or consultants of the Company {(other than 3,748,445
shares reserved for issuance as of the filing date hereof), then the Serles C Conversion Price ghall
antomatically be adjusted, concurrently with any such artion, to the price obtained by dividing ()
30,000,000 by (i) the sum of (x) 27,124,849 plus (v) the aggregate number of Additional
Reserved Shares.

(wy Waiver of Adjusiment 1o Conversion_Price.  Notwithstanding
anything herein to the contrary, any downward adjustment of the Series A Conversion Price,
Qeries B Convergion Price or Series C Conversion Price may be walved, sither prospectively or
retronctively and either generally or in a particular instance, by the consent or vote of the holders

o

of a majority of the outstanding shares of the Series A Preferred Stock, the holders of & majority
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of the cutstanding shates of the Scries B Preferred Stock, or the holders of at feast 0% of the
chares of the Series () Preferred Stock, as applicable, in each case voting separately as & serics.
Any such waiver shall bind all future holders of shares of such series of Preferred Stock.

5. Status of Converted Siock. In the event any shares of Preferrad Stock are
converted pursuant fo Section 4 hereof, the shares so converied shall be canceled, retived and
climinated und shall not be roissued by the Corporation. This Fourth Amended and Restated
Certificate of ncorporativn shall be appropriately amended to effect the corresponding reduction
in the Corporation’s authorized capilal stock

5. Voting Rights. Each holder of a share of Preferred Stock shall have the
rght to one vote for each share of Commeon Stock inte which the Proferred Sicck could then be
converted {with any fractional share deterrined on an apgregate vonversion basis being rounded
down to the nearcst whole share). Except a8 otherwise provided in this Fourth Amended and
Restated Certificate of Incorporation of by applicable law, the holders of shares of Preferved
Siock shall have full voling righis and powers equal to the voling righis and powers of the
holders of shares of Common Stock and shall be ¢ntitled to notice of any stockholders’ meeting
in accordance with the Bylaws of the Corporation and applicable law, and shall vots, together
with the holders of shares of Common Btock {and any other class or series of stock entitled o
vote together as vne class with the Common Stock) with respeet to a0y question upon which
holders of shares of Common Stock have the right to vote, as @ single tlass, including without
Bmitation, actions amending this Fourth Amended and Restated Certificale of Incorporation 10
incroase the number of authorized shares of Common Swck,

7. Protective Provisions.

(g} The Corporation shall not, without first obtaining the approval (by
vote or wrillen consent, as provided by law) of the holders of gt least 65% of the shares of

Preferred Stock in the ageregate then outstanding, voting together as a single class, bused on the
number of shares of Preferred Stock then outstanding:

B Creation of New Stock. In any manner anthorize, create or
jssue ony additional olass or series of capital stock or other obligations o1 securities convertible
into or exchangeable for, or having optional sights to purchase any, securities of the Corporation,
(A) ranking as to dividonds, the distribution of assets npon the ovowrense of a Liguidation
Event, or redemption, pricrto or ona parity with the Prefereed Stock, or (B} having voting rights
similar to any of the rights of the Preferred Stock under this Section 7;

gy  Amendment of Bvlaws or Certificate of Incarporalion.
Amend, alter or repeal any of the provisions 6Fthe Bylaws or this Fourth Amended and Restated
Certificate of Incorporation if the effect of such arnendment, alteration or repeal would adversely
affect the shares of Preferred Stock, except for amending this Fourth Amended and Restated
Certificate of Incorporation for the sole purpose of increasing the number of sharss of avthorized
Common Stock upon the ocourrence of an adjustment to the Series A Conversion Price, Series B
Conversion Price or Series C Conversion Prise, a5 applicable, that resulis in the numnber of shares
of Comroon Stock issued plus the number of shares of Common Siock issuable (i) upon
conversion of all outstanding Convertible Securities of the Corporation and (i) upon exercise of
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all Options issued by the Corporation exceeding the pumber of shares of Conunon Stock then
authorized by this Fourth Amended and Restated Cerlificate of Incorporation, but only 1o the
extent of such excess amount; ‘ S

iti Stock Splits, elg. Effect an stock split; stock combination,
, ‘ : IRA Y ¥ 4
veclassification or sirntlar event;

(iv}  Purchases, Diswributions Dividends. Redeem, purchase or
set aside any sums for the purchase of, or pay any dividend or make any distribution on, any
class of stock, Options or Convertible Securities, except (i) for dividends or other distributions
payable on the Common Stock solely in the form of additional shares of Common Stock, (i1} for
redemption, purchases, dividends or distributions required or permitted by the terms of this
Fourth Amended and Restated Certificate of Incorporasion or other contractual obligations of the
Corporation and (i} for the purchase or acquisition by forfeiture of shares of Commeon Stock
from former employees, directors and/or consultants of the Corporation pursuant 1o agreements
under which the Corporation has the option to repurchase such shares upon the ycourrence of
certain events, such as the termination of employment of service, or pursuant to a right of first
refiasal;

(v} Liguidation Event Consummate a Lignidation Event, ov
merge or consolidate with or into any other comporation, vorporations, entity or entities, unless
the sole purpose of such merger or consolidation s to change the state of the Corporation’s
incorporation or 1o create a holding company that will be owned in substantially the same
proportions by the persons who held the Cstporation’s securities immediataly prior to such
transuction; R ‘

{vi} Cestaln Changes.  Sell, convey or tramsfer all or
substantially all of its assels or voluntarily lquidate or dissolve;

{vii) Change in Buginess. Make a material change in the nature
of the Corporation’s business;

(vii) Initial Public Offering. Sell shares of Comunon Stock in an
initial public offering registered under the Securities Act, pther than a QPO;

(ix)  Option Pool Increuse. Reserve of otherwise suthorize the
reservation of issuance of any additional shares of Comimon Stock for issuance under any stock
option plan or other equity incentive plan, agreement of arrangement for directors, employees
and/or consultanis of the Company (other than 3,748,445 shares reserved for issuance o8 of the
filing date hereof); or

(z)  Adverse Actions. Teke any other action by any means,
including, without limitation, merger, consolidation or otherwise, that would adversely aller,
change or affect the rights, preferences o privileges of the Preferred Stock.

Bty  The Corpwrat}ifgg@haﬁ not (by amendment, merger, conselidation
or otherwise), without first obtaining the approval {(by vole or written sonsent, as provided by
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jaw) of thie holders of at least (0%, of the shares of Series C Prefurred Stock in the aggregate then
pulstanding, voting together as a single class:

{1) incrcase o decrease {other tham Dy tedemption or
conversion) the total number of authorized shares of Series T Preferred Stock; or

iy alter or change the rights, preferences or privileges of the
Series C Preferred Stock so as to adversely affegy such series of Preferred Stock.

{c) In addifion to the \'p'mvisians of Section 7{a) and (b), in the event
that any amendment, alicration or repeal of this Fourth Amended and Restated Certificate of
Incorporation (including by merger, consolidation or otherwise) shall have the effect of altering
or changing the powers, preferences or special rights of a series of Preferred Stock so as o affect
such series adversely, bui shall nof so adversely affect the entire olass of Preferred Stock, then
such amendment, ahieration or repeal shall also be approved by the holders of a majority of the
shares of the adverscly affected series.

(@)  The voting rights set forth in this Section 7 shall torminate upon
the closing of the QPO.

B. Redemption. The shares of Preferied Stock shall be redesmed as follows:

(@)  Optional Redomption. Beginning on December 31, 20611 {the
“Tnitial Redemplion Election Date™), the Corporation shall be cobligated, if the Corporation
receives wiitien notice requesting redsmption from ihe holders of at lenst 65% of the shares of
Preferred Stock in the aggregate then ontstanding, voiing together as a single class, based on the
mmher of shures of Preferred Stock then owstanding {the “Blection Notige”), to redeem from

AR i

the holders of shares of Preferred Stock, accoxding to the percentages Hsted below:

Porcentage of Shares of Preferred Stock

Date of Redemption ~ then Ouistending to be Redgemed
Initial Redemption Date " One-third of all the shares of Preferred
{defincd below) o | Stock oulstanding on the Initial

Redemption Dale

First Anniversary Thercafter 50% of al} the shares of Preferred Stock
outstanding on such date

Second Anniversary Thereafler 100% of 21} the shares of Preferred Slock
outstanding on such date

Al such redemptions shall be made pro rata o the shares held by each holder on the
applicable date. The Corporation shall redeem the outstanding shares of Preferved Stock within
45 days of receipt by the Corporation of the Hlection Notice {the “Initial Redempiion Date™) and
upon the first and second anniversaries thereof {collectively with the Initial Redemption Date,
each a “Redemption Date™). Within 20 days of receipt by the Corporation of an Election Noties,
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the Corporation shall send to all holders oF shares of Preferred Stock on the record books of the
Corporation as of the date of recsipt of the Election Notice a written notice selting forth the
Initial Redemption Date relating thereto, the redemption terms {as set forth below) and stating
ihat such holder has the option to convert such holder's shares of Preferred Stock into shaves of
Common Stock pursuant to the terms of Section 4 hereol if the Corporation recsives notice of
such election prior to the Redemption Date.

(b)  Redemption Price and Pavment. The Preferred Stock to be
redeemed on the Redemmption Dates shall be redesmed by paying for each share in cash an
arnount equal to the Series A Original Issue Price, Beries B Criginal Issue Price or Seriecs ¢
Original Issue Price, a8 applicable, plus, in the case of cach share, an amount equal to afl
Aceruing Dividends unpaid thereon (whether or not declared) and any other dividends declared
but unpaid thereon, computed to the applicable Redemption Date, all such amounts payable to
the Series A Preferred Slock, Sories B Preferred Stock or Seres C Preferred Stock, as applicable,
heing referred to collectively as the “Redemption Price.” Such payment shall be made in [ull on
the applicable Redemption Date to th holders entitied thereto.

{c} Redemption Mechanics. At least 20 but oot more then 30 days
prior to the Initial Redemption Election Date, writlen notice {the “Redemption Blection Notice™)
shall be given by the Corporation by delivery in person, certified or registered moail, refum
receipt requested, ielecopior or telex, to each hotder of record (at the close of business on the
business day next preveding the day on which the Redemption Rlection Notiee is given) of
chares of Preferred Stock notifying such holder of the redemption option of such holders and
specifying the Redemption Price, the place where said Redemption Price shall be payable if so
requested and the requirement that the holders of at least 65% of the shares of Preferred Stock in
the aggrepate then owtstanding, voting together as a single class, based on the number of shares
of Preforred Stock then outstanding, provide writien notice to the Corporation reguesting
redemption. The Redemption Election Notice shall be addressed to each holder at his address as
shown by the records of the Corporation. From and afier the close of business on a Redemption
Date, unless there shall have been 2 defanlt in the payment of the Redernption Price, all rights of
holders of sharcs of Preferred Stock (except the vight to receive the Redernption Price), shall
cease with respect to shares to be redeemsd, on such Redemption Date, and such shares shall not
thereafter be transferred on the books of the Corporation or be deemed io be outstanding for any
purpose whatsogver.

@ Insufficient Funds, If the funds of the Corporation legally
gvailable for redemption of shares of Praf&ffé;iz"-_gt@uk on 2 Redomption Date are insufficient to
redeem the total number of shares of Preferred Stock to be redeemed on such Redemption Date,
the holders of shares of Preferred Stock shall share yatably in any funds legally available for
redemption of such shares according to the respeciive amounts which would be payable to them
i the full number of shares of Preforred Stock to be redeemed on such Redemption Date wure
actually redeemed. The shares of Preferred Stock reguired to be redesmed but not so redrsmed
shall remain outstanding and entitled 1o all rights and preferences provided herein. At any time
thereafter when additional funds of the Corpotation are iogally available for the redemption of
shares of Preferred Stock, such funds will be used, at the end of the next succceding fiscal
quaries, to redeer the shares of Proferred Stock, or such portion thereof for which funds are then
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jegally available, on n ratable basis among the Holders of Preferred Stock until such time as sl
the shares of Preferred Stock have been so redeemed.

(&)  Redeemed or Otherwise Converted Shares to be Retired  Any
chares of Preferred Stack redeemed pursuant fo this Sestion § or converted pursuant to Section 4
shall be canceled and shall not under any circumslances be reissued; and the Corporation may
from Gme lo time take such appropriate corporale action 2s may be necessary to teduce
accordingly the number of authorized shares of Preferred Stock.

C.  Common Siogk.
1. Dividend Rights. The holders of shares of Corunon Stock shall be

entitled 1o receive, when, as and if declared by the Board of Directors, out of any assels of the
Corporation legally available therefor, such dividends as may be declared from fime to time by
the Board of Directors, subject o the limitations and narticipation rights of the Preferred Stock
spore fully sct forth in Section 2 of Article IV(B) hereof.

2. Liguidation Righis. Upon the tiquidation, dissolution or winding up of the
Corporation, the assels of the Corporation shall be disiributed as provided in Section 3 of
Article IV(B) hereof. e

3 Redemption. The Common Stock is not redeemable.

4, Voting Righls. The holder of cach share of Common Stock shall have the
right to one vote, and shall be entitlad to notice of any meeting in accordance with the Bylaws of
the Corporation, and shall be entitied to vote upon such moatters and in such manner as may be
provided by law, excopt as otherwise provided in Sections 6 and 7 of Article IV(B} bereof.
Notwithstanding Section 242(b)(2) of the Delaware Genersl Corporation Law and except as
otherwise provided in this Fouxth Amendod and Testated Certificate of Incorporation, the
mumber of authorized shares of Common Stock may be increased or decreased {but not below the
number of shares thereof then outstanding} by the afl Girmative vote of the holders of 3 majority of
ihe shares of stock of the Corporation entitled to vote irrespective of Section 242(b)}(2) of the
Delaware General Corporation Law.

ARTICLE Y
Dircotors

The number of directors of the Corporation shall be determined in the manner set forth in
the Bylaws of the Corporation.

ARTICLE V1

Vvﬁiecticr’i of Directors

. . N
Eleclions of directors need not be by written ballot unfess the Bylaws shall so provide.
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ARTICLE Vi

Liability Limitation

The directors of the Corporation shall bc: entitled 1o the benefits of all limitations on the
liability of directors generally that are now or hereafler become available under the Delaware
Genernl Corporation Law. Without lipiting the generality of the foregoing, no director of the
Corporation shall be liable to the Corporation or its siockholders for monetary damages for
treach of fuluciary duty as a divector, except for liabikity (i} for any breach of the director’s duty
of loyalty to the Corporation or its stockhotders, (i) for acts or omissions nof in geod faith or
which involve intentional misconduct or 1 knowing viclation of lnw, (i) under Section 174 of
the Delaware General Corporation Law, or {iv} for any {ransaction from which the direclor
derived an improper personal benefit.  Any repenl or modification of Article YL shall be
prospective only, and shall not affect, to the detriment of any director, any limitation on the
personal lability of a director of the Corporation existing at the time of such repeal or
modification.

ARTICLE VI

Amendments

The Corporation reserves the vight at any tims, and from time o time, to amend, alier,
change or repeal any provision contmined in this Fourth Amended and Restated Cerlificate of
Encorporation as the same may from time to time be in effoct, in the manner now or hersafter
preseribed by law, and all rights conferred upon stockhiolders or any otber persons herein ar
granted subject to the rights reserved n this Article.

ARTICLE X

" jndemnification

The Corporation js authorized to provide indemmification of corporate agents through
Bylaw provisions, agresments with the agenis, vote of stockholders or disinterested directors, o
otherwise, subject only o the applicable limits set forth in Delaware law.
ARTICLEX
Bylaws

The Board of Directors is authorized to adopt, amend or repeal the Bylaws of the
Corporation, subject to the provisions of Section 7 of Asticle TV(B) hereof.

ARTICLE X
Cenoral

Meetings of stockholders may be held within or without the State of Delaware, as the
Bylaws of the Corporation may provide. The books of the Corporation may be kept (subjert to

. o . :;
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any provision contained in the statutes) outside the State of Delaware al such place or places as
may be designated from time to time by the Board of Directors or in the Byiaws of the
Corporation.

YL

THIRD: [he foregoing amendment and restatoment was approved by the holders of the
requisite numbey of shares of said corporation in aceordance with Section 228 or the General
Corporation Law.

FOURTH: That said Fourth Amended and Restated Certificate aof Incorporation, which
vestates and integrates and further amends the provisions of the Corporation’s Third Amended

and Restated Certificate of Incorporation, as arended, has been duly adopled in accordance with
Sections 242 and 245 of the General Corporation Law.

(Remuinder of page imentionally left tlankj
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N WITNESS WHEREQV, this Fowth Amended and Restated Certificate of
Incorporation has been executed by o duly suthorized officer of the Corporation on this 23rd day

ol Fubruary, 2000.
{5/ Dave Morgan
Dave Morgan
Chief Exescutive Officer
GRSVFRHWE08 5
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