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The First State

Page 1

I, JEFFREY W. BULLOCK, SECRETARY OF STATE CF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "ENTERIN, INC.", FILED IN
THIS OFFICE ON THE ELEVENTH DAY OF JANUARY, A.D. 2018, AT 8:46
O CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TQO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

o,
dutheoy W tunoh; Sebutsrn o Stete 3

TR
N

5519794 8100
SR# 20180205127

You may verify this certificate online at corp.delaware.gov/authver shtmi

Authentication: 202062837
Date: 01-11-19
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State of Delaware
Secretary of Siate
Division ‘of Corporations

Deser 036 ALO4003 SECOND AMENDED AND RESTATED

CED DEde AN BL1

SB 20190205127 - FileNumber S519794 CERTIFICATE 01;?(‘@ RPORATION
ENTERIN, INC.

{Pursuant & Sections 242 and 245 of the
(eneral Corporation Law of the State of Delaware)

Fnterin, Inc., a corporation organized and existing under and by virtue of the provisions of
the General Corporation Law of the State of Delaware (the “General Corporation Law”),

DOES HEREBY CERTIFY:

e e,

q// i. That the name of this corporation is Bnterin, Inc., and that this corporation E

U was originally incorporated pursuant tothe General Corporation Law on April 21,2014 undertbe |
name Enderin Laboratories, Inc. _

e 2. That the Board of Directors duly adopted resolutions proposing to amend

anid restate the Certificate of Incorporation of this corporation, declaring said amendment and
restatersent to be advisable and in the best interests of this cotporation and its stockbolders, and
authorizing the appropriste officers of this corporation to solicit the consent of the stockbolders
therefor, which resolution setting forth the proposed amendment and restatement is as follows:

RESOLVED, that the Certificate of Incorporation of this corporation be amended
and restated in its entirety to read as follows:

FIRST: The name of this corporation is Enterin, Inc. (the “Corporation”).

SECOND: The address of the registered office of the Corporation in the State of
Delaware is 251 Little Falls Drive, in the City of Wilmington, County of New Castle 19808, The
name of its registered agent at such address is Corporation Service Compainy.

THIRD: The natare of the business or purposes to be conducted or promoted isto
engage in any lawful act or activity for which corporations may be organized under the General
Corporation Law,

FOURTH: The total number of shares of all classes of stock which the
Corporation shall have authority to issue is (D shares of Common Stock, | par
value pershare (“Commeon Stock”) and (i1) " hares of Preferred Stock, par vahie
per share (“Preferred Stoek™).

The following is a statement of the designations and the powers, privileges and rights, and
the qualifications, imitations or restrictions thereof in respect of each class of capital stock of the
Corporation.

B4922051.8A
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A COMMON STOCK

1. General, The voting, dividend and Haguidation rights of the holders of the

Common Stock are subject o and qualified by the rights, powers and preferences of the holders of
the Preferred Stock set forth herein.

2. VYoting, The holders of the Common Stock are entitled to one vote for each
share of Common Stock held at all meetings of stockholders (and written actions in lien of
meetings); provided, however, that, except as otherwise required by law, holders of Common
Stock, as such, shall not be entitled to vote on any amendment to this Second Amended and
Restated Certificate of Incorporation {the “Certificate of Incorporation”) that relates solely o
the terms of one or more outstanding series of Preferred Stock if the holders of such affected series
are entitled, either separately or together with the holders of one or more other such series, to vote
thereon pursuant to this Certificate of Incorporation or pursuant to the General Corporation Law.,
There shall be no cumulative voting. The nomber of authorized shares of Commeon Stock may be
increased or decreased {but not below the number of shares thereof then outstanding) by (in
addition to any vote of the holders of one or more series of Preferred Stock that may be required
by the terms of this Certificate of Incorporation} the affirmative vote of the holders of shares of
capital stock of the Corporation representing a majority of the votes represented by all outstanding
shares of capital stock of the Corporation entitled to vote, irrespective of the provisions of Section
242{b¥2) of the General Corporation Law.

B PREFERRED STOCK

shares of the authorized Preferred Stock of the Corporation are hereby
designated “Series B Convertible Preferred Stock” (the “Series B Preferred Stock”),
shares of the authorized Preferred Stock of the Corporation are hereby designated “Series Al
Convertible Preferred Stock™ {(the “Series Al Preferred Stock™), and shares of the
authorized Preferred Stock of the Corporation are hereby designated “Series A2 Convertible
Preferred Stock” (the “Series AZ Preferred Stock” and together with the Series Al Preferred
Stock, the “Series A Preferred Stock™), cach with the following rights, preferences, powers,
privileges and restrictions, qualifications and limitations. The Series Al Preferred Stock, Series
A2 Preferred Stock and Series B Preferred Stock are sometimes collectively referred to herein as
the “Keries Preferred Stock.” Except as exprossly set forth berein, the Series Al Preferred Stock,
the Series A2 Preferved Stock and the Series B Preferred Stock shall be pari passu in all respects
and treated as one class of preferred stock. Without limiting the foregoing, the Corporation shall
not declare or effectuate any combinations, consolidations, stock distributions, stock dividends,
stock splits or other similar events with respect to the shares of Series Al Preferred Stock, Series
A2 Preferred Stock or Series B Preferred Stock unless such combination, consolidation, stock
distribution, stock dividend, stock split or other similar event applies equally o the shares of all
such series. Unless otherwise indicated, references o “sections” or “spbsections” in this Part B of
this Article Fourth refer to sections and subsections of Part B of this Article Fourth.

i. Dividends,

From and after the date of the issuance of any shares of Series Preferred Stock, dividends
at the rate of five percent of the applicable Original Issue Price (as defined below) per annum

3
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per share shall accrue on such shares of Series Preferred Stock (the “Aceruing Dividends™).
Accmiﬂg Dividends shall acerue fmm day to day, whether ornot deciareé, and shall be cumuiaﬁve;

Beard of Directafs :md ‘ha, Lnrpmatmn shall be .mder no abhgaﬁmﬂ m p&y quc:h Aucmmg
Dividends, The Corporation shall not declare, pay or set aside any dividends on shares of any
other class or series of capital stock of the Corporation {(other than dividends on shares of Common
Stock pavable in shares of Coremon Stock) unless (in addition to the obtaining of any consents
required elsewhere in this Certificate of Incorporation) the holders of the Series Preferred Stock
then outstanding shall first receive, or stmultaneously receive, a dividend on each outstanding
share of Series Preferred Stock in an amount at least equal to the greater of (i) the amount of the
aggregate Accruing Dividends then accrued on such share of Series Preferred Stock and not
previpusly paid and (i) (A) in the case of a dividend on Common Stock or any class or series that
is convertible into Common Stock, that dividend per share of Series Preferred Stock as would
equal the product of (1) the dividend pavable on each share of Series Preferred Stock determined,
if applicable, as if all shares of such class or series had been converted into Conmumon Stock and
(2) the number of shares of Commion Stock issuable upon conversion of a share of Series Preferred
Stock, in each case calculated on the record date for determunation of holders entitled to receive
such dividend or {B) int the case of a dividend on any class or series that is not convertible mnto
Common Stock, at arate per share of Series Preferred Stock determined by (1) dividing the amount
of the dividend payable on each share of Series Preferred Stock by the applicable original issuance
price of such class or series orﬁ* capital stock (subiect to appropriate adjustment in the event of any
stock dividend, stock split, combination or other similar recapitalization with respect to such class
or series} and (2} multiplying such fraction by an amount equal o the applicable Uriginal Issue
Price {as defined below); provided that if the Corporation declares, pays or sels aside, on the same
éate a ciividend on «;hare:s of more zhan one class or series Gf c&pﬁai stock af thr: Cﬂrpﬁmﬁm the
n.-ai.cumied based upon the dmdmd on me ciabs OT Series OE c:apmi stock that weuid re:mit in the
highest Series Preferred Stock dividend. For purposes of this Certificate of Incorporation, (i} the
“Series B Original Issue Price” shall be per share of Series B Preferred Stock, subject
o appropriate adjustment in the event of any stock dividend, stock splif, combination or other
similar recapitalization with respect {o the Series B Preferred Stock, (i) the “SBeries Al Original
¥ssue Price” shall be per share of Series Al Preferred Stock, subiect 1o appropriate
adjustment in the event of any stock dividend, stock split, combination or other similar
recapitalization with respect to the Series Al Preferred Stock, (111} the “Serdes A2 Orlginal Issue
Price” shall be. per share of Series A2 Preferred Stock, subject to appropriate adjustment
in the event of any stock dividend, stock split, cornbination or other similar recapitalization with
respect to the Series A2 Preferred Stock and {(tv) the “Original Issue Price” shall mean,
collectively and as applicable, the Series Al Origial Issue Price, the Series A2 Original Issue
Price, and the Series B Original Issue Price,

2. {iguidation. Dissolution or Winding Up: Certain Mergers, Consolidations
and Asset Sales.

2.1 Preferential Pavments 1o Holders of Series Preferred Stock.

B4922051.8A

PATENT
REEL: 054264 FRAME: 0125



{(a) Paviments to Holders of Series B Preferred Stock. In
the event of any voluntary or involontary liguidation, dissolution or winding up of the Corporation
or Deemed Liquidation Event, (i) the holders of shares of Series B Preferred Stock then ountstanding
shall be entitled to be paid, out of the assets of the Corporation available for distribution to #s
stockholders before any payment shall be made to the holders of Common Stock by reason of their
ownership thereof, an amount per share equal to the greater of (1) the Series B Original Issue Price,
plus any Accruing Dividends acerued but unpaid thereon, whether or not declared, fogether with
any other dividends declared but unpaid thereon or (i1} such ainount per share as would have been
payable had all shares of Series B Preferred Stock been converted into Commaon Stock pursuant fo

Event (the amount payable pursuant o this sentence is hereinafier referred fo as the “Series B
Liguidation Amount”).

{b) Payments 1o Holders of Series Al Preferred Stock.
In the event of any voluntary or involuntary liquidation, dissolution or winding up of the
Corporation or Deemed Liguidation Event, (i) the holders of shares of Series Al Preferred Stock
then outstanding shall be entitled to be paid, out of the assets of the Corporation available for
distribution o its stockholders before any payment shall be made to the holders of Common Stock
by reason of their ownership thereof, an amount per share equal to the greater of (i) the Sexdes Al
Original Issue Price, plus any Accruing Dividends accrued but unpaid thereon, whether or not
declared, together with any other dividends declared but unpaid thereon or (ii} such amount per
share as would have been payable bad all shares of Series A Preferred Stock been converted mto
Common Stock pursnant to Section 4 immediately prior to such liguidation, dissolution, winding
up of Deemed Liguidation Event (the amount payable pursuani to this sentence 18 heremalter
referred to as the “Serles Al Liguidation Amount”),

{c) Payments o Holders of Series A2 Preferred Stock.
In the event of any voluntary or involuntary Hquidation, dissolution or winding up of the
Corporation or Deemed Liguidation Event, (1) the holders of shares of Series A2 Preferred Stock
then outstanding shall be entitled to be paid, out of the assets of the Corporation available for
distribution to its stockholders before any payment shall be made to the holders of Common Stock
by reason of thelr ownership thereof, an amount per share equal to the greater of (i} the Series A2
Original Issue Price, plus any Accruing Dividends acerued but unpaid thereon, whether or not
declared, together with any other dividends declared but unpaid thereon or (if) such amount per
share as would have been payable had all shares of Series A Preferred Stock been converted into
Common Stock pursuant to Section 4 immediately prior to such liguidation, dissolution, winding
up or Deemed Liguidation Event (the amount payable pursuant to this sentence is hereinafier
referred to as the “Series A2 Liquidation Amount” and the “Series Preferred Stock Liguidation
Amount” shall mean, collectively and as applicable, the Series B Liguidation Amount, the Series
A1 Liquidation Amount, and the Series AZ Liquidation Amount).

(&} Pro Raia Treatmeni. Notwithstanding anything
herein to the contrary, the payment of the Series B Liquidation Amournd, the Series Al Liguidation
Amount, and the Series AZ Liquidation Amount shall be made pari passu, based on the full amount
to which the holders of the Series B Preferred Stock, the Series Al Preferred Stock, and the Series
A2 Preferred Stock are entitled under this Subsection 2.1. Hupon any such Hquidation, dissolution
or winding up of the Corporation or Deemed Liquidation Event, the assets of the Corporation

4
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available for distribution to its stockholders shall be insufficient io pay the holders of shares of
Series B Preferred Stock, the Series Al Preferred Stock, and Series A2 Preferred Stock the full
Preferred Stock shall share ratably in any distribution of the assets available for distribution in
proportion to the respective amounts which would otherwise be payable in respect of the shares of
Series Preferred Stock held by them upon such distribution if all amounts payable on or with
respect to such shares were paid in full

2.2 Pavments to Holders of Conunon Stock. In the event of any
voluntary or involuntary liguidation, dissolution or winding up of the Corporation or Deemed
Liguidation Event, after the pavment of all preferential amounts required to be paid to the holders
of shares of Series Preferred Btock, the remaining assets of the Corporation available for
distribution to its stockholders shall be distributed among the holders of shares of Common Stock,
pro rata based on the number of shares held by each such holder,

23 Dreemed Liguidation Tvents.

2.3.1 Definition. Bach ofthe following events shall be considered
a “Deemed Liguidation Event” unless the holders of at least a majority of the outstanding shares
of Series Preferred Stock, voting or consenting together as a single class on an as-converted to
Conwnon Stock basis (the “Majority Helders™) elect otherwise by written notice sent to the

Corporation at least ten {10} days prior to the effective date of any such event:

{a) a merger or consohidation in which
() the Corporation is a constituent party or

(1)  a subsidiary of the Corporation 18 3
constituent party and the Corporation issues
shares of its capital stock pursuant to such
merger or consolidation,

except anty such merger or consolidation mvolving the Corporation or a subsidiary in which the
shares of capital siock of the Corporation ouistanding inunediately prior to such merger or
consolidation continue to represent, or are converted into or exchanged for shares of capital stock
that represent, immediately following such merger or consolidation, at least a majority, by voting
power, of the capital stock of (1) the surviving or resulting corporation; or (2) if the surviving or
resulting corporation is a wholly owned subsidiary of another corporation immediately following
such merger or consolidation, the parent corporation of such surviving or resulting corporation; or

(b} the sale, lease, fransfer, exchusive license or other
disposition, in a single transaction or series of related transactions, by the Corporation or any
subsidiary of the Corporation of all or substantially all the assets of the Corporation and its
subsidiaries taken a8 a whole, or the sale or disposition {whether by merger, consolidation or
otherwise} of one or more subsidiaries of the Corporation if substantially all of the assets of the
Corporation and its subsidiaries faken as a whole are held by such subsidiary or subsidiaries, except
where such sale, lease, transfer, exchusive license or other disposition is to a wholly owned
subsidiary of the Corporation.

B4G2I05LEA
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2.372 Effecting a Deemed Liguidation Event,

(a) The Corporation shall not have the power to effect a
Deemed Liguidation Event referred to in Subsection 2.3.1{a)(3) unless the agreement or plan of
merger or consolidation for such transaction {the “Merger Agreement”) provides that the
consideration payable to the stockholders of the Corporation shall be allocated among the holders

(b} In the event of a Deemed Liguuidation Event referred
to in Subsection 2.3.1{a)ii) or 2.3.1{b), if the Corporation does not effect a dissolution of the
Corporation under the General Corporation Law within ninety (90} days afier such Deemed
Liquidation Event, then (i) the Corporation shall send a written notice to each holder of Series
Preferred Stock no later than the ninetieth (90%) day after the Deemed Liquidation Event advising
such holders of their right (and the requirements to be met to secure such right) pursuant to the
terms of the following clause; (i} to require the redemption of such shares of Series Preferred
Stock, and (i) if the Majority Holders so reguest in a written instrument delivered to the
Corporation not later than one hundred twenty (120} days after such Deemed Liguidation Event,
the Corporation shall use the consideration received by the Corporation for such Deemed
Liguidation Event {net of any retained Habilities associated with the assets sold or technology
Heensed, as determined in good faith by the Board of Directors of the Corporation), logether with
any other assets of the Corporation available for distribution to its stockholders, all to the extent
permitted by Delaware law governing distributions 1o stockholders (the “Available Proceeds™),
on the one hundred fiftieth (150%) day afler such Deemed Liguidation Event, to redeem all
outstanding shares of Series Preferred Stock at a price per share equal to the applicable Series
Preferred Stock Liquidation Amount, on a pari passu pro rata basis based on the full amount to
which the holders of the Series B Preferred Stock, the Series Al Preferred Stock, and the Series
A2 Preferred Stock are entitled to under Subsection 2.1, In the event of a redernption pursuant fo
the preceding sentence, if the Available Proceeds are not sufficient (o redeem all outstanding shares
of Series Preferred Stock, the Corporation shall ratably redeem each holder’s shares of Series
Preferred Stock based on the full amount to which the holders of the Series B Preferred Stock, the
Series Al Preferred Stock, and the Series A2 Preferred Stock are entitled to under Subsection 2.1
to the fullest extent of such Available Proceeds, and shall redeem the remaining shares of Series
Preferred Stock as soon as it may lawfolly do so under Delaware law governing distribufions (o
stockholders. Prior to the distribution or redemption provided for in this Subsection 2.3 2(b), the
Corporation shall not expend or dissipate the consideration received for such Deemed Liguidation
Event, except to discharge expenses incurred in connection with such Deemed Liquidation Event
or in the ordinary course of business. The date upon which any such redemption is requived to be
effected pursuant to this Subsection 2.3.2(b) shall be the “Redemption Datle”.

{c) The Corporation shall send written notice of any
redemption pursuant to this Subscction 2.3.2 (the “Redemption Notice™) to each holder of record
of Preferred Stock as required by Subsection 2.3.2(b). Each Redemption Notice shall state:

{1 the number of shares held by the holder that
the Corporation shall redeemn on  the
Redemption Date  specified in the
Redemption Notice {which number shall not
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be less than the number of shares the
Corporation i3 then required to redeem);

{i1} the Redemption Date and the total Series
Preferred Stock Liguidation Amount; and

(iii}  that the holder is to surrender io the
Corporation, in the manner and at the place
designated, his, her or its cerfificate or
certificates representing the shares of Series
Preferred Stock to be redeemed.

{d) On or before the applicable Redemption Date, cach
holder of shares to be redeemed on such Redemption Date shall surrender the certificate or
certificates representing such shares (or, if such registered holder alleges that such certificate has
been lost, stolen or destroved, a lost certificate affidavit agreement reasonably acceptable to the
Corporation to indemnify the Corporation against any claim that may be made against the
Corporation on account of the alleged loss, theft or destruction of such certificate) to the
Corporation, in the manner and at the place designated in the Redemption Notice, and thereupon
the applicable Series Preferred Stock Liguidation Amount for such shares shall be payable to the
order of the person whose name appears on such certificate or certificates as the owner thereof. In
the event less than all of the shares of represented by a certificate are redeemed, 2 new certificate
representing the unredeemed shares shall proroptly be issued to such holder.

{c) if the Rederaption Notice shall have been duly given,
and if on the applicable Rederoption Date the applicable Series Preferred Stock Liguidation
Amount payable upon redemption of the shares to be redeemed on such Redemption Date is paid
or tendered for payment or deposited with an independent payment agent so as to be available
therefor in a timely manner, then notwithstanding that the certificates evidencing any of the shares
so called for rederoption shall not have been surrendered, dividends with respeet to such shares
shall cease to accrue after such Redemption Date and all rights with respect to such shares shall
forthwith after the Redemption Date terminate, except only the right of the holders o receive the
applicable Series Preferred Stock Liguidation Amount without interest upon surrender of their
certificate or certificates therefor. Any shares of Series Preferred Stock that are redeemed or
otherwise acquired by the Corporation or any of its subsidiaries shall be automatically and
mmmediately cancelled and retired and shall not be reissued, sold or fransferred.

2.3.3  Amount Deemed Paid or Distributed. If the amount deemed
paid or distributed under Section 2.1 or Subsection 2.3.2 is made in property other than in cash,
the value of such distribution shall be the fair market value of such property, determined as follows:

{2} For securities not subject o investiment letiers or other
stmilar restrictions on free marketability,

{1} if traded on a securities exchange, the vahie shall be deemed
to be the average of the closing prices of the securities on such

B4922051.8A

PATENT
REEL: 054264 FRAME: 0129



exchange or market over the thirty (30} day period ending three (3}
days prior to the closing of such fransaction;

(iiy  if actively traded over-the-counter, the valpe shall be
deemed fo be the average of the closing bid prices over the thirty
(30) day period ending three (3) days prior to the closing of such
fransaction; or

(itt)  if there 1s no active public market, the value shall be the fair
market value thereof, as determined in good faith by the Board of
Directors of the Corporation.

{(b)  The method of valuation of securities subject to mvestment
fetters or other similar restrictions on free marketability (other than resinictions
arising solely by virtue of a stockholder’s status as an afthiliate or former affiliate)
shall take into account an appropriate discount (as determined in good faith by the
Board of Directors of the Corporation) from the market value as determined
pursuant to clause {a} above so as to reflect the approximate fair market value
thereof.

2.34  Allocation of Escrow and Contingent Consideration. In the
event of a Deemed Liguidation Event pursuant to Subsection 2.3.1(a)(1), if any portion of the
consideration payable to the stockbolders of the Corporation is payable only upon satisfaction of
contingencies {the “Additional Consideration”), the Merger Agreement shall provide that (a) the
portion of such consideration that is not Additional Consideration {such portion, the “Initial
Consideration”) shall be allocated arwong the holders of capital stock of the Corporation in
accordance with Subsections 2.1 and 2.2 as if the Initial Consideration were the only consideration
payable in connection with such Deemed Liquidation Hvent; and (b) any Additional Consideration
which becomes pavable to the stockholders of the Corporation upon satisfaction of such
contingencies shall be allocated among the holders of capital stock of the Corporation in
accordance with Subsections 2.1 and 2.2 after taking into account the previous payment of the
Initial Consideration as part of the same transaction. For the purposes of this Subsection 2.3.4,
consideration placed into escrow or retained as holdback to be available for satisfaction of
indenmification or similar obligations in connection with such Deemed Liguidation Event shall be
deemed to be Additional Consideration.

3. Voting.

31 General. On any matter presented to the stockholders of the

“orporation for their action or consideration at any meeting of stockbolders of the Corporation (or
by writien consent of stockholders in Heu of meeting), each bolder of outstanding shares of Series
Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares
of Common Stock inio which the shares of Series Preferred Stock held by such holder are
convertible as of the record date for determining stockholders entitled to vote on such matter.
Except as provided by law or by the other provisions of the Certificate of Incorporation, holders
of Series Preferred Stock shall vote together with the holders of Conunon Stock as a single class.

ool
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32 Election of Directors. The holders of record of the shares of Series
A Preferred Stock, exclusively and as a separate class, shall be entitled to elect one (1) director of
the Corporation (the “Series A Director’™); the holders of record of the shares of Series B Preferred
Stock, exclusively and as a separate class, shall be entitled to elect one (1) director of the
Corporation {the “Series B Director”, and together with the Series A Director, the “Preferred
Directors™); and the holders of record of the shares of Common Stock, exclusively and as a
separate class, shall be entitled to elect two (2} directors of the Corporation, Any divector elected
as provided in the preceding senience may be removed without cause by, and only by, the
affirmative vote of the holders of the shares of the class or series of capital stock entitled to elect
such director or directors, given either at a special meeting of such stockholders duly called for
that purpose or pursuant to a written consent of stockholders, If the holders of shares of Series B
Preferred Stock, Series A Preferred Stock, or Common Stock, as the case may be, fail to elect a
sufficient number of directors to fill all directorships for which they are entitled to elect directors,
voting exclusively and as a separate class, pursuant to the first sentence of this Subsection 3.2, then
any directorship not so filled shall remain vacant until such time as the holders of the Series B
Preferred Stock, Series A Preforred Stock or Common Stock, as the case may be, elect a person to
fill such directorship by vole or written consent in lieu of a meeting; and no such directorship may
be filled by stockholders of the Corporation other than by the stockholders of the Corporation that
are entitled to elect a person to fill such directorship, voting exclusively and as a separate class.
The bolders of record of the shares of Common Stock and of any other class or series of voting

stock (inchuding the Series Preferred Stock), exclusively and voting together as a single class, shall
be entitled to elect the balance of the total number of directors of the Corporation. At any meeting
held for the purpose of electing a director, the presence in person or by proxy of the holders of a
majority of the outstanding shares of the class or series entitled to elect such director shall

constitute a quorum for the purpose of electing such director. Except as otherwise provided in this

filled only by vote or written consent in Heu of a meeting of the holders of such class or series or
by any remaining director or directors elected by the holders of such class or series pursuant to this

33 Beries Preferred Stock Protective Provisions. At any time when
shares of Series Preferred Stock are outstanding, the Corporation shall not, either directly or
indirectly by amendment, merger, consolidation or otherwise, do any of the following without (in
addition to any other vote required by law ot this Certificate of Incorporation) the written consent
or affirmative vote of the Majority Holders, and any such act or transaction entered into without
such consent or voie shall be null and void ab initio, and of no force or effect.

3.3.1 Hguidate, dissolve or wind-up the business and affairs of the
Corporation, effect any merger or consolidation or any other Deemed Liguidation Event, or
consent to any of the foregoing;

3.3.2 amend, alter or repeal any provision of this Certificate of
Incorporation or Bylaws of the Corporation in a manner that adversely affects the powers,
preferences or rights of the Series Preferred Stock: provided that, no such vote or consent of the
holders of shares of Series Preferred Stock shall be required in connection with the filing of a
Certificate of Retirement under Section 243 of the General Corporation Law with respect to the
Series A2 Preferred Stock in accordance with Section 1.3(c) of the Series A Preferred Stock
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Purchase Agrecment, dated as of Yune 30, 2017 (the “Series A Preferred Stock Purchase
Agreement”), by and among the Corporation and the Purchasers named therein;

333 except as contemplated by the Series B Preferred Stock
Purchase Agreement, dated as of January 11, 2019 (the “Series B Preferred Stock Purchase
Agreement”), create, or authorize the creation of, or 1ssue or obligate itseif to 1ssue shares of, any
additional class or series of capital stock unless the same ranks junior to the Series Preferred Stock
with respect to the distribution of assets on the liguidation, dissolution or winding up of the
Corporation, the payment of dividends and rights of redemption, or increase the authorized number
of shares of Series Preferred Stock or increase the authorized number of shares of any additional
class or series of capital stock unless the same ranks junior to the Series Preferred Stock with
respect to the distribution of assets on the liquidation, dissolution or winding up of the Corporation,
the payment of dividends and rights of redemption;

334 (i) reclassify, alter or amend any cxisting security of the
Corporation that is pari passu with the Series Preferred Stock in respect of the distribution of assets
on the liquidation, dissolution or winding up of the Corporation, the payment of dividends or rights
of redemption, if such reclassification, alteration or amendment would render such other security
senior to the Series Preferred Stock in respect of any such right, preference, or privilege or (i)
reclassify, alter or amend any existing security of the Corporation that is junior to the Series
Preferred Stock in respect of the distribution of assets on the hguidation, dissolution or winding
up of the Corporation, the payment of dividends or rights of redemption, if such reclassification,
alteration or amendment would render such other security senior to or pari passu with the Series
Preferred Stock in respect of any such right, preference or privilege;

3.3.5 purchase or redeemn {or permit any subsidiary fo purchase or
redeem) or pay or declare any dividend or make any distribution on, any shares of capital stock of
the Corporation other than (i) redemptions of or dividends or distributions on the Series Preferred
Stock as expressly authorized bherein, (i) dividends or other distributions payable on the Conunon
Stock solely in the form of additional shares of Common Siock and (311) repurchases of stock from
former employees, officers, directors, consulfanis or other persons who performed services for the
Corporation or any subsidiary m connection with the cessation of such employment or service at
the tower of the original purchase price or the then-current fair market value thereof or {iv) as
approved by the Board of Directors, including the approval of at least one Preferred Director;

3.3.6 create, or anthorize the creation of, or issue, or authorize the
issuance of any debt security, or permit any subsidiary to take any such action with respect fo any
debi security other than eguipment leases or bank lines of credit unless such debt security has
received the prior approval of the Board of Directors;

3.3.7 create, or hold capital stock in, any subsidiary that 18 not
wholly owned (either directly or through one or more other subsidiaries) by the Corporation, or
sell, transfer or otherwise dispose of any capital stock of any direct or indirect subsidiary of the
Corporation, or permit any direct or indirect subsidiary {o sell, lease, transfer, exclusively license
or otherwise dispose (in a single transaction or series of related transactions) of all or subsiantially
all of the assets of such subsidiary; or
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3,38 increase or decrease the authorized nwwnber of directors
constituting the Board of Directors.

4, Ontional Conversion,

The holders of the Series Preferred Stock shall have conversion rights as follows (the
“Conversion Righis”):

4.1 Richt to Convert.

4.1.1  Conversion Ratio. Each share of Series Preferred Stock shall
he convertible, at the option of the holder thereof, at any time and from time 1o time, and without
the payment of additional consideration by the holder thereof, into such sumber of fully paid and
non-assessable shares of Common Stock as is determined by dividing the applicable Original Issue
Price by the applicable Series Preferred Stock Conversion Price (as defined below} in effect at the
time of conversion. The “Series B Conversion Price” shall initially be determined by dividing
(1) the aggregate purchase price of shares of Series B Preferred Stock sold at the Initial Closing (as
defined in the Series B Preferred Stock Purchase Agreement) by (i} The “Series Al
Conversion Price” shall imitially be equal to and the “Series A2 Conversion Prige”
shall inttially be equal to The Series B Conversion Price, the Series Al Conversion Price
and the Series A2 Conversion Price are together referred fo herein as the “Series Preferred Sock
Conversion Price.” Such initial Series Preferred Stock Conversion Prices, and the rate at which
shares of Series Preferred Stock may be converted into shares of Conunon Stock, shall be subject
to adjustment as provided below.

4.1.2 Termination of Conversion Rights. In the event of a
liquidation, dissolution or winding up of the Corporation or a Deemed Liquidation Event, the
Conversion Rights shall terminate at the close of business on the last full day preceding the date
fixed for the payment of any amounts distributable on such event to the holders of Series Preferred
Stock unless such amounts are not fully distributed on such fixed date, in which case the
Conversion Rights shall continue until such anounts are distributed in full according to the terms
of this Certificate of Incorporation.

42  Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of the Series Preferred Stock, In leu of any fractional shares to which the
holder would otherwise be entitled, the Corporation shall pay cash equal to such fractionmultiplied
by the fair market value of a share of Common Stock as determined in good faith by the Board of
Directors of the Corporation. Whether or not fractional shares would be issuable upon such
conversion shall be determined on the basis of the total munber of shares of Series Preferred Stock
the holder is at the time converting into Common Stock and the aggregate number of shares of
Common Stock issuable upon such conversion.

43 Mechanics of Conversion,

4.3.1 NWotice of Conversion. In order for a holder of Series
Preferred Stock to voluntarily convert shares of Series Preferred Stock into shares of Common
Stock, such holder shall () provide written notice to the Corporation’s transfer agent at the office
of the transfer agent for the Series Preferred Stock (or at the principal office of the Corporation if

11
BAY22051.8A

PATENT
REEL: 054264 FRAME: 0133



the Corporation serves as its own transfer agent) that such holder elects to convert ali or any
number of such holder’s shares of Series Preferred Stock and, if applicable, any event on which
such conversion is contingent and (b), if such holder’s shares are certificated, surrender the
certificate or certificates for such shares of Series Preferred Stock {or, if such registered holder
alleges that such certificate has been lost, stolen or destroyed, a lost certificate affidavit and
agreement reasonably acceptable to the Corporation 1o indemnify the Corporation against any
claim that may be made against the Corporation on account of the alleged loss, theft or destruction
of such certificate), at the office of the transfer agent for the Series Preferred Stock (or at the
pringipal office of the Corporation if the Corporation serves as its own transfer agent). Suchnotice
shall state such holder’s name or the names of the nominees in which such holder wishes the shares
of Common Stock to be issued, Ifrequired by the Corporation, any certificates surrendered for
conversion shall be endorsed or accompanied by a written instrument or istraments of fransfer,
in form satisfactory to the Corporation, duly executed by the registered holder or hus, her or its
attorney duly authorized in writing. The close of business on the date of receipt by the transfer
agent (or by the Corporation if the Corporation serves as its own transfer agent) of such notice and,
if applicable, certificates (or lost certificate affidavit and agreement) shall be the time of conversion
{the “Conversion Time”), and the shares of Commmon Stock issuable upon conversion of the
specified shares shall be deemed to be outstanding of record as of such date. The Corporation
shall, as soon as practicable after the Conversion Time (i} issue and deliver to such holder of Series
Preferred Stock, or to his, her or its nominees, a certificate or certificates for the number of full
shares of Common Stock issuable upon such conversion 1o accordance with the provisions hereof
and a ceriificate for the number (if any) of the shares of Series Preferred Stock represented by the
surrendered certificate that were not converted mto Common Stock, (i1) pay 1o cash such amount
as provided in Subsection 4.2 in lien of any fraction of a share of Common Stock otherwise
issuable upon such conversion and (i) pay all declared but unpaid dividends on the shares of
Series Preferved Stock converted.

432 Reservation of Shares. The Corporation shall at all times
when the Series Preferred Stock shall be outstanding, reserve and keep available out of its
authorized but unissued capital stock, for the purpose of effecting the conversion of the Series
Preferred Stock, such number of its duly authorized shares of Commeon Stock as shall from time
to time be sufficient to effect the conversion of all outstanding Series Preferred Stock; and if at
any time the number of authorized but unissued shares of Cornmon Stock shall not be sufficient to
effect the conversion of all then outstanding shares of the Series Preferred Stock, the Corporation
shall take such corporate action as may be necessary to increase its authorized but unissued shares
of Common Stock to such number of shares as shall be sufficient for such purposes, including,
without limitation, engaging in best efforts to obtain the requisite stockholder approval of any
necessary amendment to the Certificate of Incorporation. Before taking any action which would
cause an adjustment reducing the applicable Series Preferred Stock Conversion Price below the
then par valae of the shares of Common Stock issuable upon conversion of the Series Preferred
Stock, the Corporation will take any corporate action which may, in the opinion of s counsel, be
necessary in order that the Corporation may validly and legally issue fully paid and non-assessable
shares of Common Stock at such adjusted Series Preferred Stock Conversion Price.

4.3.3 Effect of Conversion. All shares of Series Preferred Stock
which shall have been surrendered for conversion as herein provided shall no longer be deermed o
be outstanding and all rights with respect to such shares shall inrnediately cease and termunate at
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the Conversion Time, except only the right of the holders thereof to receive shares of Commeon
Stock in exchange therefor, to receive payment in lieu of any fraction of a share otherwise issuable
upon such conversion as provided in Subsection 4.2 and to receive payment of any dividends
declared but unpaid thereon. Any shares of Series Preferred Stock so converted shall be retired
and cancelled and may not be reissued as shares of such series, and the Corporation may thereafter
take such appropriate action {without the need for stockholder action) as may be necessary 1o
reduce the authorized number of shares of Series Preferred Stock accordingly.

4.3.4 Mo Further Adjustinent. Upon any such conversion, no
adjustment 1o the applicable Series Preferred Stock Conversion Price shall be made for any
declared but unpaid dividends on the Series Preferred Stock surrendered for conversion or on the
Common Stock delivered upon conversion.

Corporation shall not, however, be required to pay any tax which may be payable inrespect of any
transfer involved in the issuance and delivery of shares of Common Stock in a name other than
that in which the shares of Series Preferred Siock so converted were registered, and no such
issuance or delivery shall be made unless and until the person or entity requesting such issuance
has paid to the Corporation the amount of any such tax or has established, to the satisfaction of the
Corporation, that such tax has been paid.

4.4 Adiustments io Series Preferred Stock Conversion Price for Diluting

Issues.

4.4.1 Special Definitions. For purposes of this Article Fourth, the
following definitions shall apply:

{a) “Option” shall mean rights, options or warrants {0
subscribe for, purchase or otherwise acquire Common Stock or Convertible Secunities.

(b) “Series Preferred Stock Original Issue Date” shall
mean, collectively and as applicable, the Series B Original Issue Date, the Series Al Onigimal Issue
Date and the Serics A2 Oniginal Issue Date,

{c) “Series B Original Issue Date” shall mean the date
on which the first share of Series B Preferred Stock was issued.

{4} “Series Al Original Issue Date” shall mean the date
on which the first share of Series Al Preferved Stock was issued.

{e) “Series A2 Original Issue Date” shall mean the date
on which the first share of Series A2 Preferred Stock was issued.

{f; “Convertible Securities” shall mean any evidences
of indebtedness, shares or other securities directly or indirectly convertible into or exchangeable
for Common Stock, but excluding Options.
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() “Additional Shares of Common Stock” shall mean
all shares of Common Stock issued (or, pursuant to Subsection 4.4.3 below, deemed to be 1ssued)
by the Corporation after the applicable Series Preferred Stock Original Issue Date, other than the
following shares of Cornmon Stock and shares of Conymon Stock deermed issued pursuant to the
following Options and Convertible Securities {collectively, “Exempted Securities™):

{1} shares of Common Stock, Options or
Convertible Securities issued as adividend or
distribution on, or upon conversion of, Series
Preferred Stock;

(11}  shares of Common Stock, Options or
Convertible Securities issued by reason of a
dividend, stock split, splitup or other
distribution on shares of Common Stock that

(iii}  shares of Common Stock or Options issued to
employees or directors of, or consuliants or
advisors 1o, the Corporation or any of s
subsidiaries pursuant to the Corporation’s
2016 Stock Incentive Plan or another plan,
agreement or arrangement approved by the
Board of Duectors of the Corporation,
including at least one Preferred Director;

{iv}) shares of Conmmon Stock or Convertible
Securities actually issued upon the exercise
of Options or shares of Common Stock
actually issued upon the conversion or
exchange of Convertible Securities, in each
case provided such issuance 1s pursuant to the
terms of such Option or Convertible Security;
or

{v} shares of Series B Preferred Stock issued
pursuant to the Series B Preferred Stock
Purchase Agreement.

4.4.2 No Adjustment of Series Preferred Stock Conversion Prices.
No adjustment in the Series B Conversion Price shall be made as the result of the issuance or
deemed issuance of Additional Shares of Coromon Stock if the Corporation receives written notice
from the holders of at least a wajority of the then outstanding shares of Series B Preferred Stock
agreeing that no such adjustment shall be made as the result of the issuance or deemed issuance of
such Additional Shares of Common Stock. No adiustment in the Series Al Conversion Price shall
be made as the resulf of the 1ssuance or deemed issuance of Additional Shares of Comroon Stock
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if the Corporation receives written notice from the holders of at least a majority of the then
outstanding shares of Serics Al Preferred Stock agreeing that no such adjustment shall be made
as the result of the issuance or deemed issuance of such Additional Shares of Common Stock. No
adjustment in the Series A2 Conversion Price shall be made as the result of the issuance or deemed
issuance of Additional Shares of Common Stock if the Corporation receives written notice from
the holders of at least a majority of the then outstanding shares of Series A2 Preferred Stock
agreeing that no such adjustment shall be made as the result of the issuance or deemed issuance of
such Additional Shares of Cornmon Stock.

4453 Deemed Issue of Additional Shares of Common Stock.

{(a) If the Corporation at any time or from time to time
after the applicable Series Preferred Stock Origmal Issue Date shall issue any Options or
Convertible Securities {exchuding Options or Convertible Securities which are themselves
Exempted Securities) or shall fix a record date for the determination of holders of any class of
securities entifled to receive any such Options or Convertible Securities, then the maximum
number of shares of Common Stock (as set forth in the instrument relating thereto, assuming the
satisfaction of any conditions fo exercisability, convertibility or exchangeability but without regard
to any provision contained thergin for a subsequent adjustment of such number) issuable upon the
exercise of such Options or, in the case of Convertible Securities and Options therefor, the
conversion or exchange of such Convertible Securities, shall be deemed to be Additional Shares
of Common Stock issued as of the time of such issue or, in case such a record date shall have been
fixed, as of the close of business on such record date,

{by I the terms of any Option or Convertible Security,
the issuance of which resulted in an adjustment to any Series Preferred Stock Conversion Price
pursuant to the terms of Subsection 4.4.4, are revised as a result of an amendment to such terms or
any other adjustment pursuant to the provisions of such Option or Convertible Security (but
excluding automatic adjustments to such terms pursuant to anti-dilution or similar provisions of
such Option or Convertible Security) to provide for either {1} any increase or decrease in the
nummber of shares of Common Stock issuable upon the exercise, conversion and/or exchange of
any such Option or Convertible Security or (2} any increase or decrease in the consideration
payable to the Corporation upon such exercise, conversion and/or exchange, then, effective upon
such increase or decrease becoming effective, the applicable Series Preferred Stock Conversion
Price computed upon the original issue of such Option or Convertible Security {or upon the
occurrence of a record date with respect thereto) shall be readjusted to such Series Preferred Stock
Conversion Price as would have obtained had such revised {erms been in effect upon the original
date of issuance of such Option or Convertible Security. Notwithstanding the foregoing, no
readjustment pursnant to this clause (b) shall have the effect of increasing any Series Preferred
Stock Conversion Price to an amount which exceeds the lower of (i) the Series Preferred Stock
Conversion Price in effect immediately prior to the original adjustment made as a result of the
issuance of such Option or Convertible Security, or (it} the Series Preferred Stock Conversion
Price that would have resulted from any issuances of Additional Shares of Coromon Stock {other
than deemed issuances of Additional Shares of Commeon Stock as a result of the issvance of such
Option or Convertible Security) between the original adjustment date and such readjustment date.
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{c} If the terms of any Option or Convertible Security
(excluding Options or Convertible Securitics which are themselves Exempled Securities), the
issuance of which did not result in an adjustoent to any Series Preferred Stock Conversion Price
putsuant to the terms of Subsection 4.4.4 {(either because the consideration per share (determined
pursuant 1o Subsection 4.4,5) of the Additional Shares of Commeon Stock subject thereto was equal
to or greater than the Series Preferred Stock Conversion Price then in effect, or because such
Option or Convertible Security was issned before the applicable Series Preferred Stock Original
Tssue Date), are revised after the applicable Series Preferred Stock Original Issue Date as a result
of an amendment to such terms or any other adjustment pursuant to the provisions of such Option
or Convertible Security (but excluding automatic adjustrents to such terms pursuant o anti-
dilution or similar provistons of such Option or Convertible Security) to provide for either (1) any
increase in the number of shares of Common Stock issuable upon the exercise, conversion or
exchange of any such Option or Convertible Security or (2) any decrease in the consideration
payable to the Corporation upon such exercise, conversion or exchange, then such Option or
Convertible Security, as so amended or adjusted, and the Additional Shares of Common Stock
subject thereto (determined in the manner provided in Subsection 4.4.3(a) shall be deemed to have
been issued effective upon such increase or decrease becoming effective.

{d) Upon the expwation or terminmation of any
unexercised Option or unconverted or unexchanged Convertible Security (or portion thereof)
which resulted (either upon its original issuance or upon a revision of its terms) in an adjustment
to any Series Preferred Stock Conversion Price parsuant to the terms of Subsection 4.4.4, such
Series Preforred Stock Conversion Price shall be readjusted to such Series Preferred Stock
Conversion Price as would have obtained had such Option or Convertible Security (or portion
thereof) never been issued,

{e} If the number of shares of Common Stock issuable
upon the exercise, conversion and/or exchange of any Option or Convertible Security, or the
consideration payable to the Corporation upon such exercise, conversion and/or exchange, is
calonlable at the time such Option or Convertible Security is issued or amended but is subject o
adinstment based upon subsequent events, any adjustment fo the Series Preferred Stock
Conversion Price provided for in this Subsection 4.4.3 shall be effecied at the time of such issuance
or amendment based on such number of shares or amount of consideration without regard to any
provisions for subsequent adjustments {and any subsequent adjustments shall be treated as
provided in clauses (b} and (¢) of this Subsection 4.4.3). Ifthe number of shares of Common Stock
issuable upon the exercise, conversion and/or exchange of any Option or Convertible Security, or
the consideration payable to the Corporation upon such exercise, conversion and/or exchange,
cannot be calculated at all at the time such Option or Convertible Security is issued or amended,
any adjustment to the Series Preferred Stock Conversion Price that would result under the terms
of this Subsection 4.4.3 at the time of such issuance or amendment shall instead be effected at the
time such number of shares and/or amount of consideration is first calculable {even if subject to
subsequent adjustments), assuming for purposes of calculating such adjustment to the Series
Preferred Stock Conversion Price that such issuance or amendment took place at the time such
calculation can first be made.

444 Adiustment of Preferred Stock Conversion Price Upon
Issuance of Additional Shares of Common Stock. In the event the Corporation shall af any time
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afier the applicable Preferred Stock Original Issue Date issue Additional Shares of Common Stock
(including Additional Shares of Comnmon Stock deemed to be issued pursuant to Subsection 4.4.3,
without consideration or for a consideration per share less than the Series B Conversion Price,
Series Al Conversion Price or Series A2 Conversion Price, respectively, in effect inunediately
prior to such issue, then the applicable Preferred Stock Conversion Price shall be reduced,
concurrently with such issue, to a price {(calculated to the nearest one-hundredth of a cent)
determined in accordance with the followmng formula:

CP2=CPi* (A+By+(A+C)
For purposes of the foregoing formula, the following definitions shall apply:

(a)  “CP;” shall mean the applicable Preferred Stock
Conversion Price in effect immediately after such issue of Additional Shares of Common Stock

3

(b) “CPy” shall mean the applicable Preferred Stock
Conversion Price in effect immediately prior to such issue of Additional Shares of Common Stock;

() “A” shall mean the number of shares of Common
Stock outstanding immediately prior to such issue of Additional Shares of Common Stock {freating
for this purpose as outstanding all shares of Common Stock issuable upon exercise of Options
outstanding immediately prior to such issue or upon conversion or exchange of Convertible
Securities (including the Preferred Stock) outstanding (assuming exercise of any outstanding
Options therefor) immediately prior o such 1ssue};

{d} “B” shall mean the number of shares of Common
Stock that would have been issued if such Additional Shares of Common Stock had been asued at
a price per share equal to CP) (determined by dividing the aggregaie consideration received by the
Corporation in respect of such issue by CPy); and

{e} “(” shall mean the number of such Additional Shares
of Common Stock issued in such transaction,

44,5 Determination of Consideration. For purposes of this

fltaaiostiochutio b Aetnahon S N

Shares of Conmunon Stock shall be computed as follows:

{a} Cash and Property: Such consideration shall

{1 msofar as it consists of cash, be computed at
the aggregate amount of cash received by the
Corporation, excluding sroounts paid or
payable for accrued interest;

{(ii}  isofar as it consists of property other than
cash, be computed at the fair market value
thereof at the time of such issue, as
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determined in good faith by the Board of
Directors of the Corporation; and

(ili}  in the event Additional Shares of Common
Stock are issued together with other shares or
securities or other assets of the Corporation
for consideration which covers both, be the
proportion of such consideration so received,
computed as provided in clauses (i) and (if)
above, as determined im good fzith by the
Board of Directors of the Corporation.

(b Options _and  Convertible  Securities. The
consideration per share received by the Corporation for Additional Shares of Common Stock
deemed to have been issued pursuant o Subsection 4.4.3, relating to Options and Convertible
Securities, shall be determined by dividing:

{1} The total amount, if any, received or
receivable by  the  Corporation  as
consideration for the issue of such Options or
Convertible Securities, plus the minimum
aggregate amount of additional consideration
{as set forth in the instrumenis relating
thereto, without regard to any provision
confained therein for a  subsequent
adjustment of such consideration) payable o
the Corporation upon the exercise of such
Options or the conversion or exchange of
such Convertible Securities, or in the case of
Options  for Convertible Securities, the
exercise of such Options for Convertible
Securities and the conversion or exchange of
such Convertible Securities, by

{11} the maximum number of shares of Conumon
Stock (as set forth in the instruments relating
thereto, without regard to any provision
contained  therein  for  a subsequent
adjustment of such mumber) issuable upon
the exercise of such Options or the
conversion or exchange of such Convertible
Securities, or in the case of Options for
{onvertible Securities, the exercise of such
Options for Convertible Securities and the
conversion or exchange of such Convertible
Securities.

I8
B4922051.8A

PATENT
REEL: 054264 FRAME: 0140



4.4.6 Multiple Closing Dates. In the event the Corporation shall
issue on more than one date Additional Shares of Common Stock that are a part of one transaction
or g series of related transactions and that would result in an adjustment to any Series Preferred
Stock Conversion Price pursuant to the terms of Subsection 4.4.4, then, upon the final such
issuance, the applicable Series Preferred Stock Conversion Price shall be readjusted to give effect
to all such issuances as if they occurred on the date of the first such issuance (and without giving
effect to any additional adjustments as a resunlt of any such subsequent issuances within such
pertod).

4.5  Admstment for Stock Splits and Combinations. If the Corporation
shall at any time or from time to time after the applicable Series Preferred Stock Uriginal Issue
Date effect a subdivision of the outstanding Common Stock, the applicable Series Preferred Stock
Conversion Price in effect immediately before that subdivision shall be proportionately decreased
s0 that the number of shares of Common Stock issuable on conversion of each share of such series
shall be increased in proportion to such increase in the aggregate munber of shares of Common
Stock outstanding, If the Corporation shall at any time or from time to time after the applicable
Series Preferred Stock Original Issue Date combine the outstanding shares of Common Stock, the
applicable Series Preferred Stock Conversion Price in effect inmediately before the combination
shall be proportionately increased so that the number of shares of Common Stock issuable on
conversion of each share of such series shall be decreased in proportion to such decrease in the
aggregate number of shares of Common Stock outstanding. Any adinstment under this subsection
shall become effective at the close of business on the date the subdivision or combination becomes
effective.

4.6  Adjustment for Certain Dividends and Distributions. In the event
the Corporation at any time or frow time to time afler the applicable Series Preferred Stock
Original Issue Date shall make or issue, or fix a record date for the determination of holders of
Comman Stock entitled to receive, a dividend or other distribution payable on the Comamon Stock
in additional shares of Common Stock, then and in each such event the applicable Sertes Preferred
Stock Conversion Price in effect immediately before such event shall be decreased as of the time
of such issuance or, in the event such a record date shall have been fixed, as of the close of business
on such record date, by multiplying the applicable Series Preferred Stock Conversion Price then
in effect by a fraction;

{1y the numerator of which shall be the total number of shares
of Common Stock issued and outstanding immediately prior to the time of such issuance or the
close of business on such record date, and

{2} the denominator of which shall be the total number of shares
of Common Stock issued and outstanding immediately prior to the time of such issuance or the
close of business on such record date plus the number of shares of Common Stock issuable
payment of such dividend or distribution,

Notwithstanding the foregoing (a) if such record date shall have been fixed and such dividend is
not fully paid or if such distribution is not fully made on the date fixed therefor, the applicable
Series Preferred Stock Conversion Price shall be recomputed accordingly as of the close of
business on such record date and thereafier such Series Preferred Stock Conversion Price shail be
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adjusted pursuant to this subsection as of the time of actual payment of such dividends or
distributions; and (b) that no such adjustment shall be made if the holders of the applicable series
of Series Preferred Stock simultanecusly receive a dividend or other distribution of shares of
Common Stock in a number equal to the number of shares of Common Stock as they would have
received if all outstanding shares of the applicable series of Series Preferred Stock had been
converted into Common Stock on the date of such event.

47 Adiustmaents for Other Dividends and Distributions. In the event the
Corporation at any time or from time to time after the applicable Series Preferred Stock Original
Issue Date shall make or issue, or fix a record date for the determination of holders of Common
Stock entitled to receive, a dividend or other distribution payable in securities of the Corporation
{other than a distribution of shares of Comenon Stock in respect of outstanding shares of Common
Stock) or in other property and the provisions of Section I do not apply to such dividend or
distribution, then and in each such event the holders of Series B Preferred Stock, Series Al
Preferred Stock, and Series A2 Preferred Stock, as applicable, shall receive, simultancously with
the distribution to the holders of Conmmon Siock, a dividend or other distribution of such securities
or other property in an amount equal to the amount of such securnities or other property as they
would have received if all outstanding shares of Series B Preferred Stock, Series Al Preferred
Stock, or Series AZ Preferred Stock, as applicable, had been converted into Common Stock on the
date of such event.

4.8  Adiustment for Merger or Reorganization, efc. Subject to the
provisions of Subsection 2.3, if there shall occur any reorganization, recapitalization,
sclassification, consolidation or merger involving the Corporation in which the Commeon Stock

{but not the Series Preferred Stock) is converted into or exchanged for securities, cash or other

reorganization, recapitalization, reclassification, consolidation or merger, each share of each series
of Series Preferred Stock shall thereafler be convertible in lieu of the Common Stock into which
it was convertible prior to such event into the kind and amount of securities, cash or other property
which a holder of the number of shares of Common Stock of the Corporation issuable upon
conversion of one share of such series of Series Preferred Stock immediately prior to such
reprganization, recapitalization, reclassification, consolidation or merger would have been entitled
to receive pursuant to such transaction; and, in such case, appropriate adjustment {(as determined
in good faith by the Board of Directors of the Corporation) shall be made in the application of the
series of Series Preferred Stock, fo the end that the provisions set forth in this Section 4 (including
provisions with respect to changes i and other adjustments of the applicable Series Preferred
Stock Conversion Price) shall thereafter be applicable, as nearly as reasonably may be, in relation
to any securities or pther property thereafter deliverable upon the conversion of the Series Preferred
Stock. For the avoidance of doubt, nothing in this Subsection 4.8 shall be construed as preventing
the holders of Series Preferred Stock from seeking any appraisal rights to which they are otherwise
entitled under the General Corporation Law in connection with a merger triggering an adjustraent
hereunder, nor shall this Subsection 4.8 be deemed conclusive evidence of the fair value of the
shares of Series Preferred Stock in any such appraisal proceeding,

49 Certificate as to Adjustments. Upon the occurrence of each
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4, the Corporation at its expense shall, as promptly as reasonably practicable but in any event not
iater than ten (10} days thereafter, compute such adjustrent or readjustment in accordance with
the terms hereof and furnish {0 each holder of the applicable shares of Series Preferred Stock &
certificate setting forth such adjustment or readjustment (including the kind and amount of
securities, cash or other property into which the applicable shares of Series Preferred Stock are
convertibleY and showing in detail the facts upon which such adjustment or readjustment is based.
The Corporation shall, as proroptly as reasonably practicable after the written request at any time
of any holder of Series Preferred Stock (but in any event not later than ten (10} days thereafter),
furnish or cause to be furnished to such holder a certificate setting forth (i) the applicable Series
Preferred Stock Conversion Price then in effect, and (1) the number of shares of Common Stock
and the amount, if any, of other securities, cash or property which then would be received upon
the conversion of the applicable series of Series Preferred Stock.

410 Notice of Record Date. In the event:

{2} the Corporation shall take a record of the holders of
its Common Stock {(or other capital stock or securities at the time issuable upon conversion of the
Series Preferred Stock) for the purpose of entitling or enabling them to receive any dividend or
other distribution, or to receive any right to subscribe for or purchase any shares of capital stock
of any class or any other securities, or to receive any other security; or

(b} of any capital recrganization of the Corporation, any
reclassification of the Common Stock of the Corporation, or any Deemed Liquidation Event; or

{c) of the wvoluntary or involuniary dissolution,
iquidation or winding-up of the Corporation,

then, and in each such case, the Corporation will send or cause {0 be sent to the holders of the
Series Preferred Stock a notice specifying, as the case may be, (1) the record date for such dividend,
distribution or right, and the amount and character of such dividend, distribution or right, or (if)
the effective date on which such reorganization, reclassification, consolidation, merger, transfer,
dissofution, liquidation or winding-up is proposed to take place, and the time, if any is to be fixed,
as of which the holders of record of Common Stock (or such other capital stock or securities at the
time issuable upon the conversion of the Series Preferred Stock) shall be entitled to exchange their
shares of Common Stock {or such other capital stock or securities) for securities or other property
deliverable upon such reorganization, reclassification, consolidation, merger, transfer, dissolution,
liquidation or winding-up, and the amount per share and character of such exchange applicable to
the Series Preferred Stock and the Conunon Stock. Such notice shall be sent at least ten (10) days
prior o the record date or effective date for the event specified in such notice.

4,11 Special Series B Conversion Price Adjustment. In addition to any
other Series B Conversion Price adjustments which are set forth herein, if any additional shares of
Series B Preferred Stock are sold pursuant to Section 1.4 of the Series B Preferred Stock Purchase
Agreement at one or more Additional Closings (as defined in the Series B Preferred Stock Purchase
Agreement), simultaneously with each such Additional Closing and automatically without any
action by the Corporation or any other Person (as defined in the Series B Preferred Stock Purchase
Agreement), the Series B Conversion Price shall be adjusted {each, a “Special Adjustiment”} fo a
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price determined by dividing (i) the aggregaie purchase price of all shares of Series B Preferred
Stock sold at all Closings (as defined in the Series B Preferred Stock Purchase Agreement) through
and including the date of such Additional Closing by (it) {such number of shares, subject
to appropriate adjustoent in the event of any stock dividend, stock split, combination or other
similar recapitalization with respect to the Common Stock); provided, that, if there have been any
adjustments to the Series B Conversion Price (other than Special Adjustments pursuant to this
Section 4,11) after the Initial Closing but prior to the date of any Additional Closing (each an
“Interim Adjustment”), then the Series B Conversion Price for all shares of Series B Preferred
Stock through the date of and after giving effect to each Additional Closing shall be a price
determined by applying all Interim Adjustments to the price determined by dividing (1) the
aggregate purchase price of all shares of Series B Preferred Stock sold at all Closings {as defined
i the Series B Preferred Stock Purchase Agreement) through and including the date of such
Additional Closing by {(ii) (such nurnber of shares, subject to appropriate adiustment in
the event of any stock dividend, stock split, combination or other similar recapitalization with
respect to the Common Siock), as if all such shares of Series B Preferred Stock had been
outstanding as of the date of each Interim Adjustment. For purposes of clarity, in no case shall
any Special Adjustment be made to the Series B Conversion Price pursuant to the sale of any
additional shares of Series B Preferred Stock to the extent that the total outstanding shares of Series
B Preferred Stock after such sale would be an amount in excess of” shares of Series B
Preferred Stock {such number of shares, subject to appropriate dd;uﬁtmem in the event of any stock

i . sToae poon s the Qo

d;wdcnu, stock 3p uL combination or other similar recapitalization with respect o the Scries B
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Preferred Stock).

5, Mandatory Conversion,

5.1 Trigger Events. The shares of Series B Preferred Stock, Series Al
Preferred Stock, and Series A2 Preferred Stock, as applicable, shall autoratically be converted
into shares of Common Stock, at the then applicable effective conversion rate as calculated
pursuant to Subsection 4.1.1. upon either (a) the closing of the sale of shares of Common Stock o
the public at a per share price at least equal to the greater of (i) three (3} times the greater of (A)
the Series Al Original Issue Price per share or (B) the Series AZ Original Issue Price per share or
(ii) after the Series B Original Issue Date, two (2) times the Series B Original Issue Price per share
{in each case subject to appropriate adjustment in the event of any stock dividend, stock split,
corobination or other similar recapitalization with respect to the Common Stock), in a firm-
commitment underwritten public offering pursuant to an effective registration statement under the
Securities Act of 1933, as amended, resulting in at least yof gross proceeds to the
Corporation or (b} the date and time, or the occurrence of an event, specified by vote or written
consent of the Majority Holders (the time of such closing or the date and time specified or the time
of the event specified in such vote or written consent is referred to herein as the “Mandatory
Conversion Time™), and such shares may not be reissued by the Corporation.

532  Procedural Reguirements, Al holders of record of shares of Series
Preferred Stock to be converted in accordance with Subsection 3.1 shall be sent written notice of
the Mandatory Conversion Time and the place desigoated for mandatory conversion of all such
shares of Series Preferred Stock pursuant to this Section 5. Suchnotice need not be sent inadvance
of the occurrence of the Mandatory Conversion Time. Upon receipt of such notice, each holder of
apphicable shares of Series Preferred Stock in certificated form shall surrender his, her or ils
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certificate or certificates for all such shares (or, if such holder atleges that such certificate has been
lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the
Corporation to indemnify the Corporation against any claim that may be made against the
Corporation on account of the alleged loss, theft or destruction of such certificate} to the
Corporation at the place designated in such notice. If so required by the Corporation, any
certificates surrendered for conversion shall be endorsed or accompanied by written instrument or
instruments of transfer, in form satisfactory to the Corporation, duly exceunted by the registered
holder or by his, her or its attorney duly authorized in writing. Al rights with respect to the Series
Preferred Stock converted pursuant to Subsection 5.1, including the rights, if any, to recetve
notices and vote {other than as a holder of Common Stock), will terminate at the Mandatory
Conversion Time (notwithstanding the failure of the holder or holders thereof to surrender any
certificates at or prior to such time), except only the rights of the holders thereof, upon swrender
of any ceriificate or certificates of such holders (or lost certificate affidavit and agreement)
therefor, to receive the items provided for in the next senience of this Subsection 5.2, As soon as
practicable after the Mandatory Conversion Time and, if applicable, the surrender of any certificate
or certificates {or lost certificate affidavit and agreement) for Series Preferred Stock, the
Corporation shall {a) issuc and deliver to such holder, or to his, her or iis nominees, a certificate
or certificates for the number of full shares of Common Stock issuabie on such conversion in
accordance with the provisions hereof and (b) pay cash as provided in Subsection 4.2 in hiea of
any fraction of a share of Common Stock otherwise issuable upon such conversion and the
payment of any declared but unpaid dividends on the shares of Series Preferred Stock converted,
Such converted Series Preferred Stock shall be retired and cancelled and may not be reissued as
shares of such series, and the Corporation may thereafler take such appropriate action (without the
need for stockholder action) as may be necessary to reduce the authorized number of shares of
Series Preferred Stock accordingly,

&, Waiver. Any of the rights, powers, preferences and other terms of the Series
B Preforred Stock set forth herein may be waived on behalf of all holders of Series B Preferred
Stock by the affirmative written consent or vote of the holders of at least a majority of the shares
of Series B Preferred Stock then outstanding.  Any of the rights, powers, preferences and other
terms of the Series Al Preferred Stock set forth herein may be waived on behalf of all holders of
Series Al Preferred Stock by the affirmative written consent or vote of the holders of at least a
majority of the shares of Series Al Preferred Stock then outstanding.  Any of the rights, powers,
preferences and other terms of the Series A2 Preferred Stock set forth herein may be waived on
hehalf of all holders of Series A2 Preferred Siock by the affirmative written consent or vote of the
holders of at least a majority of the shares of Series A2 Preferred Stock then outstanding.

7. MNotices. Any notice required or permitted by the provisions of this Axticle
Fourth to be given to a holder of shares of Series Preferred Stock shall be mailed, postage prepaid,
to the post office address last shown on the records of the Corporation, or given by electronic
compumication in comphance with the provisions of the General Corporation Law, and shall be
deemed sent upon such mailing or electronic transmission.

FIFTH: Subject to any additional vote required by the Certificate of Incorporation
or Bylaws, in furtherance and not in limitation of the powers conferred by statute, the Board of
Directors is expressty authorized to make, repeal, alter, amend and rescind any or all of the Bylaws
of the Corporation.

[
i)

B4522051.8A

PATENT
REEL: 054264 FRAME: 0145



SIXTH: Subject to any additional vote reguired by the Certificate of
Incorporation, the number of directors of the Corporation shall be determined in the manner set
forth in the Bylaws of the Corporation,

SEVENTH: Blections of directors need not be by written ballot unless the Bylaws
of the Corporation shall so provide,

EIGHTH: Meetings of stockholders may be held within or without the State of
Delaware, as the Bylaws of the Corporation may provide. The books of the Corporation may be
kept outside the State of Delaware af such place or places as may be designated from time to time
by the Board of Directors or in the Bylaws of the Corporation.

NIMTH: To the fullest extent permitted by law, a director of the Corporation shall
not be personally liable to the Corporation or ifs stockholders for monetary damages for breach of
fiduciary duty as a director. If the General Corporation Law or any other law of the State of
Delaware is amended after approval by the stockholders of this Article Ninth to authorize corporate
action forther eliminating or limiting the personal Hability of directors, then the Hability of a
director of the Corporation shall be eliminated or limited to the fullest extent permitted by the
General Corporation Law as so amended.

Any repeal or modification of the foregoing provisions of this Arsticle Ninth by the
stockholders of the Corporation shall not adversely affect any right or protection of a director of
the Corporation existing at the fime of, or increase the Hability of any director of the Corporation
with respect to any acts or omissions of such director occurring prior to, such repeal or
modification.

TENTH: The following indemmification provisions shall apply to the persons
enumerated below,

i Right to Indemuification of Directors and Officers.  The Corporation shall
indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently exists
or may hereafier be amended, any person {an “Indemnified Person”) who was or is made or is
threatened 10 be made a party or is otherwise involved in any action, sutt or proceeding, whether
civil, criminal, administrative or investigative {a “Proceeding”}, by reason of the fact that such
person, or a person for whom such person is the legal representative, is or was a director or officer
of the Corporation or, while a director or officer of the Corporation, is or was serving at the request
of the Corporation as a director, officer, employee or agent of another corporation or of a
partnership, joint veniure, lirnited Hability company, trust, enterprise or nonprofit entity, including
service with respect to employee benefit plans, against all lisbility and loss suffered and expenses
(including attorneys” fees) reasonably incurred by such Indemnified Person in such Proceeding.
Notwithstanding the preceding sentence, except as otherwise provided in Section 3 of this Article
Tenth, the Corporation shall be required to indemnify an Indemnified Person in connection with a
Proceeding (or part thereof) commenced by such Indemmified Person only if the commencement
of such Proceeding {or part thereof) by the Indemnified Person was authorized in advance by the
Board of Directors.
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2. Prepayment of Expenses of Directors and Officers. The Corporation shall pay the
expenses (inchuding attorneys’ fees) incwrred by an Indemmified Person in defendmg amy
Proceeding in advance of iis final disposition, provided, however, that, to the extent required by
Jaw, such payment of expenses in advance of the final disposition of the Proceeding shall be made
only upon receipt of an undertaking by the Indenmified Person to repay all amounts advanced i 1t
should be ultimately determined that the Indemnified Person is not entitled {o be indemmified under
this Article Tenth or otherwise,

o~y

3. Claims by Directors and Officers. If a claim for indemnification or advancement
of expenses under this Article Tenth is not paid in full within thirty (30) days after a written claim
therefor by the Indemmnified Person has been received by the Corporation, the Indemnified Person
may file suit to recover the unpaid amount of such claim and, if successful in whole or in part,
shall be entitled to be paid the expense of prosecuting such claim. In any such action the
Corporation shall have the burden of proving that the Indemmnified Person is not entitled to the
reguested indemnification or advancerent of expenses under applicable law.

4. Indemnification of Employees and Agents.  The Corporation may indemnify and
advance expenses to any person who was or is made or is threatened to be made or is otherwise
involved in any Proceeding by reason of the fact that such person, or a person for whom such
person is the legal representative, is or was an employee or agent of the Corporation or, while an
emaployee or agent of the Corporation, 18 or was serving at the request of the Corporation as a
director, officer, emploves or agent of another corporation or of a partnership, joint venture, Himited
Hability company, trust, enterprise or nonprofit entity, inchuding service with respect to employee
benefit plans, against all Hability and loss suffered and expenses (including attorneys’ fees)
reasonably imcurred by such person in comnection with such Proceeding. The ulimate
determination of entitlement to indemmification of persons who are non-divector or officer
employees or agents shall be made in such manuer as is determined by the Board of Directors in
s sole discretion. Notwithstanding the foregoing sentence, the Corporation shall not be required
to indernnify a person in connection with a Proceeding mitiated by such persom if the Proceeding
was not authorized in advance by the Board of Directors,

5. Advancement of Expenses of Emplovees and Agents. The Corporation may pay
the expenses {including attorneys’ fees) incurred by an employee or agent in defending any
Proceeding in advance of its final disposition on such terms and conditions as may be determined
by the Board of Duirectors.

6. Non-Exclusivity of Rights. The rights conferred on any person by this Arficle
Tenth shall not be exclusive of any other rights which such person may have or hereafler acquire
under any statute, provision of the certificate of incorporation, these by-laws, agreement, vote of
stockholders or disinterested directors or otherwise.

person who was or is serving at its request as a director, officer or employee of another
Corporation, partnership, limited Hability company, joint venture, frust, organization or other
enterprise shall be reduced by any amount such person may collect as indemmification from such
other Corporation, partnership, limited liability company, joint venture, trust, organization or other
enterprise.

7. Other Indemnifcation. The Corporation’s obligation, if any, o indemnifly any
AARCY g I XA s Y h 3
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8. Insurance. The Board of Directors may, 1o the full extent permitted by applicable
law as it presently exists, or may hereafter be amended from time to time, authorize an appropriate
officer or officers to purchase and maintain at the Corporation’s expense insurance: {a) fo
indemnify the Corporation for any obligation which it incurs as a result of the indemnification of
directors, officers and emplovess under the provisions of this Article Tenth; and (b) to indemnify
or insure directors, officers and employees against liability in instances it which they may not
otherwise be indemnified by the Corporation under the provisions of this Article Tenth,

g. Amendment or Repeal. Any repeal or modification of the foregoing provisions of
this Article Tenth shall not adversely affect any right or protection hereunder of any person in
respect of any act or omission occurring prior to the time of such repeal or modification. The
rights provided hereunder shall inure to the benefit of any Indemnified Person and such person’s
heirs, exscutors and administrators.

ELEVENTH: The Corporation renounces, to the fullest extent permitied by law,
any interest or expectancy of the Corporation in, or in being offered an opportunity to participate in,
any Excluded Opportunity, An “Excluded Opportunity” is any matter, transaction or interest that
is presented to, or acquired, created or developed by, or which otherwise comes imnto the possession
of (i} any director of the Corporation who is not an employee of the Corporation or any of its
subsidiaries, or (i) any holder of Series Preferred Stock or any pariner, member, director,
stockholder, employee or agent of any such holder, other than someonce who is an employee of the
Corporation or any of its subsidiaries {collectively, “Covered Persons”), unless such matter,
fransaction or interest is presented to, or acquired, created or developed by, or otherwise comes into
the pas*:eqsion of, a Covered Person expressly and solely in such Covered Person’s capacity as a
director of the Corporation.

TWELFTH: Unless the Corporation consents in wrifing to the selection of an
alternative forum, the Court of Chancery in the State of Delaware shall be the sole and exclusive
forum for any stockholder {inchiding a beneficial owner) to bring (1) any derivative action or
proceeding brought on behalf of the Corporation, (it) any action asserting a claim of breach of
fiduciary duty owed by any director, officer or other employee of the Corporation to the
Corporation or the Corporation’s stockbolders, (1if) any action asserting a claim against the
Corporation, its directors, officers or employees arising pursuant to any provision of the Delaware
General Corporation Law or the Corporation’s certificate of incorporation or bylaws or {iv) any
action asserting a claim against the Corporation, its directors, officers or employees governed by
the internal affairs doctrine, except for, as to each of (i) through (iv) above, any claim as to which
the Court of Chancery determines that there is an indispensable party not subject o the jurisdiction
of the Court of Chancery (and the indispensable party does not consent to the personal jurisdiction
of the Court of Chancery within ten days following such determination)}, which is vested in the
exclusive jurisdiction of a court or forum other than the Court of Chancery, or for which the Court
of Chancery does not have subject matter jurisdiction. If any provision or provisions of this Article
Twelfth shall be held 1o be invalid, illegal or unenforceable as applied to any person or entity or
circumstance for any reason whatsoever, then, to the fullest extent permitted by law, the validity,
legality and enforceability of such provisions in any other circumstance and of the remaining
provisions of this Article Twelfth (including, without limitation, each portion of any sentence of
this Article Twelfth containing any such provision held to be invalid, ilegal or unenforceable that
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is not itself held to be mvalid, llegal or unenforceable) and the application of such provision to
other persons or entities and circumstances shall not in any way be affected or impaired thereby.

* * =

3. That the foregoing amendment and restatement was approved by the holders
of the reguisite number of shares of this corporation in accordance with Section 228 of the General
Corporation Law,

4. That this Certificate of Incorporation, which restates and integrates and
further amends the provisions of this Corporation’s Certificate of Incorporation, has been duly
adopted in accordance with Sections 242 and 245 of the General Corporation Law,

IN WITNESS WHEREQOF, this Second Amended and Restated Certificate of
Incorporation has been execuied by a duly anthorized officer of this corporation on this 10th day
of January, 2019,

By: _/s/ Denise Barbut
President
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