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Delaware .. .

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREEY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

"BIOSTABLE SCIENCE & ENGINEERING, INC.", A DELAWARE
CORPORATION,

WITH AND INTO "HAART, INC." UNDER THE NAME OF "BIOSTABLE
SCIENCE & ENGINEERING, INC.", A& CORPORATION ORGANIZED AND
EXISTING UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED
AND FILED IN THIS OFFICE THE THIRTY-FIRST DAY OF JANUARY, A.D.
2011, AT 5:39 O'CLOCK P.H.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

SN ST
, <

1&& Jeffrey W Bullock, Secratary of State R
AUTHENTICATION: B534713

DATE: 02-02-11

4645982 8100M
110088587

You may verify this certificate online
at corp.delawvare.gov/authver., shtml
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State of Delaware
. Secre of State
Division of Corporations
Delivered 05:39 PM 01/31/2011
FILED 05:39 PM 01/31/2011
S8RV 110099587 ~ 4645982 FILE

CERTIFICATE OF MERGER
MERGING
BIOSTABLE SCIENCE & ENGINEERING, INC,
WITH AND INTO

HAART, INC.

Pursuant to Section 251 of the General Corporation Law of
the State of Delaware

HAART, Inc., a Delaware corporation (“HAART"), does hereby certify in conncclion
with the merger of BioStable Science & Engineering, Inc. with and into HAART (the “Merger”)
that;

FIRST: The name and state of incorporation of each of the constituent corporations to
the Merger are:

{(a) BioStable Science & Engineering, Inc., a Delaware corporation (“BSE”);
and
(b)  HAART, Inc., a Delaware corporation.

SECOND: An Agreement and Plan of Merger (the “Merger Apreement”), dated as of
January 31, 2011, by and between HAART and BSE has been approved, adopted, certified,
executed and ackniowledged by each of the constituent corporations in accordance with the
requirements of Section 251 of the Delaware General Corporation Law (the “DGCL").

THIRD: The name of the surviving corporation is HAART, Inc., which is amending its
name to BioStable Science & Engineering, Inc. effective as of the time of filing this Certificate
of Merger with the Secretary of State of the State of Delaware.

FOURTH: The certificate of incorporation of the surviving corporation shall be amended
and restated in its entirety as set forth on Exhibit A hereto, until further amended pursuant to the
provisions of the DGCL.

FIFTH: The exccuted Merger Agreement is on file at the principal place of business of
the sarviving corporation at the following address:

2621 Ridgepoint Drive, Suite 100
Austin, TX 78754

5276731_2.DOCX
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SIXTH: A copy of the Merger Agreement will be furnished by the surviving corporation,
on request and without cost, to any stockholder of any constitnent corporation.

SEVENTH: This Certificate of Merger and the Merger provided for herein between the
constituent corporations shall be effective at the time of filing of this Certificate of Merger with
the Secretary of State of the State of Delaware.

[The remainder of this page intentionally left blank.]
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IN WITNESS WHEREQF, this Certificate of Merger has been signed on behalf of the
surviving corporation to the Merger by a duly authorized officer on the 31% day of January, 2011,

HAART, INC,

By:/s/ CHARLESD. GRIFFIN
Charles D. Griffin,
President

SIGNATURE PAGE TO CERTIFICATE OF MERGER
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Exhibit A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
HAART, INC.

PATENT
REEL: 064800 FRAME: 0765



AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION OF

HAART, INC,

ARTICLET
The name of the Corporation is BioStable Science & Engincering, Inc.
ARTICLE XL

The purpose of this corporation is to engage in any lawful act or activity for which corporations may
be organized under the General Corporation Law of Delaware.

ARTICLE ITY

The address of the Corporation’s registered office in the State of Delaware is 2711 Centerville Road,
Suite 400, in the City of Wilmington, County of New Castle. The name of the registered agent at such address
is Corparation Service Company,

ARTICLE IV

The tatal number of shares of stock that the corporation shall have authority to issuc is Eight Million
(8,000,000), consisting of Five Million One Hundred Thousand (5,100,000) shares of Common Stock, $0.001
par value per share, and Two Million Nine Hundred Thousand (2,900,000 shares of Preferred Stock, $0.001
par value per share, all of which shall be designated “Series A Preferred Stock.”

ARTICLEVY
The terms and provisions of the Common Stock and Preferred Stock are as follows:
1, Definitions. For purposes of this ARTICLE V, the following definitions shall apply:

{(a} “Conversion Price” shall mean $2.00 per share for the Series A Preferred Stock
(subject to adjustment from time to time for Recapitalizations and as otherwise set forth elsewhere herein).

(b) “Convertible Securities” shall mean any evidences of indebtedness, shares or other
securities convertible into or exchangeable for Common Stock. :

{©) “Corporation” shall mean BioStable Science & Engineering, Inc.

(d) “Distribution” shall mean the transfer of cash or other property without consideration
whether by way of dividend or otherwise, other than dividends on Common Stock payable in Coramon Stock,
or the purchase or redemption of shares of the Corporation by the Corporation or its subsidiaries for cash or
property other than: (i) repurchases of Common Stock issued to or held by employees, officers, dirgctors or
consultants of the Corporation or its subsidiaries upon termination of their employment or services pursuant
to agreements providing for the right of said repurchase, (if) repurchases of Common Stock issued to or held

“1-
5281869 2.DOCX
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by employees, officers, directors or consultants of the Corporation or its subsidiaries pursuant to rights of firs
refusal contained in agreements providing for such right, (iti) repurchase of capital stock of the Corporation in
connection with the seftlement of disputes with any stockholder, and (iv) any other repurchase or redemption
of capital stock of the Corporation approved by the holders of the Common and Preferred Stock of the
Corporation voting as separate classes.

(e “Dividend Rate” shall mean an annual rate of $0.16 per share for the Series A
Preferred Stock (subject to adjustment from time to time for Recapitalizations as set forth elsewhere herein).

) “Liguidation Preference” shall mean $2.00 per share for the Series A Preferred
Stock (subject to adjustment. from time to time for Recapitalizations as set forth elsewhere herein),

{g) “Options” shall mean rights, options or warmants to subscribe for, purchase or
otherwise acquire Common Stock or Convertible Securities.

(b} “Original Issue Price” shall mean $2.00 per share for the Series A Preferred Stock
(subject to adjustment from time to time for Recapitalizations as set forth elsewhere herein),

(1) “Preferred Stock” shall mean the Series A Preferred Stock,

)] “Recapitalization” shall mean any stock dividend, stock split, combination of shares,
reorganization, recapitalization, reclassifieation or other similar event.

2 Dividends.

(2) Preferred Stock. Dividends on shares of Preferred Stock shall begin to accrue on a daily
basis at the prorated Dividend Rate from the date on which the Corporation issues its first share of Preferred
Stock and shall be cumulative. The Corporation shall have no obligation to pay any dividends, except when,
as and if declared by the Board of Directors out of any assets at the time legally available therefor or as
otherwise specifically provided in this Amended and Restated Certificate of Incorporation. Payment of any
dividends to the holders of Preferred Stock shall be on a pro rata, pari passy basis in proportion to the
Dividend Rates for cach series of Preferred Stock, No Distribution shall be made with respect 10 the
Common Stock until all declared ot accrued but unpaid dividends on the Preferred Stock have been paid or
set aside for payment to the Preferred Stock holders,

(b) Additional Dividends. After the payment or setting aside for pavment of the
dividends described in Section 2(a), any additional dividends {other than dividends on Common Stock
payable solely in Common Stock) set aside or paid in any fiscal year shall be set aside or paid among the
holders of the Preferred Stock and Common Stoek then outstanding in proportion to the greatest whole
number of shares of Common Stock which would be held by each such holder if all shares of Preferred Stock
were converted at the then-cffective Conversion Rate (as defined in Section 4),

() Non-Cash Distributions. Whenever a Distribution provided for in this Section 2 shall
be payable in property other than cash, the value of such Distribution shall be deemed to be the fair market
value of such property as determined in good faith by the Board of Directors.

3. Liguidation Rights,
{a) Liguidation Preference. In the event of any liquidation, dissolution or winding up of

the Corporation, either voluntary or involuntary, the holders of the Preferred Stock shall be entitled to receive,
prior and in preference to any Distribution of any of the assets of the Corporation to the hold:rs of the

SI81869.2.D0CX -2-
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Common Stock by reason of their ownership of such stock, an amount per share for each share of Preferrad
Stock held by them equal to the sum of (1) the Liquidation Preference specified for such share of Preferred

If upon the liquidation, dissolution or winding up of the Corporation, the assets of the Corporation legaily
available for distribution to the holders of the Preferred Stock are insufficient to permit the payment to such
holders of the full amounts specified in this Section 3{a), then the entire assels of the Corporation legally
available for distribution shall he distributed with equal priority and pro-raig among the holders of the
Preferred Stock in proportion to the full amounts they would otherwise be entitled to receive pursuant to this
Section 3(a).

(b Remaining Assess, After the payment to the holders of Preferred Stock of the full
preferential amounts specified above, the entire remaining assets of the Corporation legally available for
distribution by the Corporation shall be distributed with equal priority and pro rata among the holders of the
Preferred Stock and Common Stock in proportion to the number of shares of Common Stock held by them,
with the shares of Preferred Stock being treated for this purpose as if they had been converted to shares of
Common Stock at the then applicable Conversion Rate. Notwithstanding the foregoing, the aggregate
distributions made pursuant to one or more stibsections of this Section 3 with respect to any share of Preferred
Stock shall not exceed an amount equal to three times the applicable Liquidation Preference for that share of
Preferred Stock plus any declared or accrued but unpaid dividends.

() Shares not Treated as Both Preferred Stock and Common Stock in any
Distribution. Shares of Preferred Stock shall not be entitled to be converted into shares of Common Stock in
order to participate in any Distribution, or series of Di stributions, as shares of Common Stock, without first
foregoing participation in the Distribution, or series of Distributions, as shares of Preferred Stock.

{d) Reorganization, For purposes of this Section 3, a liquidation, dissolution or winding
up of the Corporation shall be deemed to he occasioned by, or to inciude, (i) the acquisition of the
Corporation by another entity by means of any transaction .or series of related transactions 10 which the
Corporation is party {including, withont limitation, any siock acquisition, reorganization, merger or

prior to such transaction or series of related transactions retain, immediately after such transaction or series of
related transactions, as a result of shares in the Corporation held by such holders prior to such transaction or
series of related transactions, at least a majority of the total voting power represented by the outstanding
voting securities of the Corporation or such other surviving or resulting entity (or if the Corporation or such
other surviving or resulting entity is a wholly-owned subsidiary immediately following such acquisition, its
parent); (i) a sale, lease or other disposition of all or substantially all of the assets of the Corporation and its
subsidiarics taken as a whole by means of any fransaction or series of related transactions, except where such
sale, lease or other disposition is to a wholly-owned subsidiary of the Corporation; or (iii)any liquidation,
dissolution or winding up of the Corporation, whether voluntary or involuntary. The treatment of any
transaction or serics of related transactions as a liquidation, dissolution or winding up pursuant to clause {)or
(i) of the preceding sentence may be wajved by the consent or vote of majority of the outstanding Preferred
Stock (voting as a single class and on an as-converted basis).

{e) Valuation of Non-Cask Consideration, If any assets of the Corporation distributed
to stockholders in connection with any liquidation, dissolution, or winding up of the Corporation are other
than cash, then the value of such assets shall be their fair market value as determined in good faith by the
Board of Directors, except that any publicly-traded securities to. be distributed to stockholders in a
liquidation, dissolution, or winding up of the Corporation shall be valued as follows:

5281869_3 DOCX =3~
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() if the securities are then traded on a national securities exchange, then the
value of the securities shall be deemed to be the average of the closing prices of the securities on such
exchange over the ten (10) trading day period ending five (5) trading days prior to the Distribution;

(i) if the securities are actively traded over-the-counter, then the value of the
securities shall be deemed to be the average of the closing bid prices of the securities over the ten (10) trading
day period ending five (5) trading days prior to the Distribution.

In the event of a merger or other acquisition of the Corporation by another entity, the Distribution
date shall be deemed to be the date such transaction closes.

For the purposes of this subsection 3(c), “trading day” shall mean any day which the exchange or
system on which the securities to be distributed are traded is open and “elosing prices” or “closing bid prices”
shail be deemed to be: (i) for sccurities traded primarily on the New York Stock Exchange, the American
Stock Exchange or a Nasdayq market, the last repotted trade price or sale price, as the case may be, at 4:00
pam., New York time, on that day and (if) for securities listed or traded on other exchanges, markets and

4, Conversion, The holders of the Preferred Stock shall have conversion rights as follows:

{a) Right to Convert, Bach share of Preferred Stock shal] be convertible, at the option of
the holder thereof, at any time afier the date of issuance of such share at the office of the Corporation or any
transfer agent for the Preferred Stock, into that number of fully-paid, nonassessable shares of Common Stock
determined by dividing the Original Issue Price for the relevant series by the Conversion Price for such series.
(The number of shares of Common Stock into which each share of Preferred Stock of a series may be
converted is hereinafter referred to as the “Conversion Rate™ for cach such serics.} Upon any deercase or
increase in the Conversion Price for any scries of Preferred Stock, as described in this Section 4, the
Conversion Rate for such series shall be appropriately increased or decreased.

)] Automatic Conversion. Each share of Preferred Stock shall automatically be
converted into fully-paid, non-assessable shares of Common Stock at the then effective Conversion Rate for
such share (i) immediately prior to the closing of a firm commitment underwritten initial public offering
pursuant 10 an effective registration statement filed under the Securities Act of 1833, as amended (the
“Securities Act™), covering the offer and sale of the Corporation’s Common Stock, provided that the offering
price per share is not less than $10.00 {as adjusted for Recapitalizations) and the aggregate gross proceeds to
the Corporation are not less than $50,000,000, or (i) upom the receipt by the Corporation of & written request
for such conversion from the holders of & majority of the Preferred Stock then outstanding (voting as a single
class and on an as-converted basis), or, if later, the effective date for conversion specified in such requests
{each of the events referred to in (1) and (ii) are referred to herein as an “Automatic Conversion Event”),

{c) Mechanics of Conversion. No fractional shares of Common Stock shall be issued
upon conversion of Preferred Stock. In liew of any fractional shares to which the holder would otherwise be
entitled, the Corporation shall pay cash cqual to such fraction multiplied by the then fair market value of a
sharc of Common Stock as determined by the Board of Directors. For such purpose, all shares of Preferred
Stock held by each holder of Preferred Stock shall be aggregated, and any resulting fractional share of
Common Stock shall be paid in cash. Before any holder of Preferred Stock shall be entitled to convert the
same into full shares of Common Stock, and to receive cettificates therefor, he shall either {A) surrender the

5781869_2.DOCK ~4-
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certificate or certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for
the Preferred Stock or (B) notify the Corporation or its transfer agent that such certificates have been lost,
stolen or destroyed and execute an agreement satisfactory to the Corporation 1o indemnify the Corporation
from any loss incurred by it in connection with such certificates, and shall give written notice to the
Corporation at such office that be elects to convert the same; provided, however, that on the date of an
Automatic Conversion Event, the outstanding shares of Preferred Stock shall be converted automatically
without any further action by the holders of such shares and whether or not the certificates representing such
shares are surrendered to the Corporation or its transfer agent; provided further, however, that the Corporation
shall not be obligated to issue certificates cvidencing the shares of Common Stock issuzble upon such
Automatic Conversion Event unless either the certificates evidencing such shares of Preferred Stock are
delivered to the Corporation or its transfer agent as provided above, or the holder notifies the Corporation or
is transfer agent that such certificates have been lost, stolen or destroyed and executes an agreement
satisfactory to the Corporation to indemnify the Corpomtion from any loss incurred by it in connection with
such certificates. On the date of the occurrence of an Automatic Conversion Event, each holder of record of
shares of Preferred Stock shall be deemed to be the holder of record of the Common Stock issuable upon such
conversion, notwithstanding that the certificates representing such shares of Preferred Stock shall not have
been surrendered at the office of the Corporation, that notice from the Corporation shall not have been
received by any holder of record of shares of Preferred Stock, or that the certificates evidencing such shares of
Common Stock shall not then be actually delivered to such holder.

The Corporation shall, as soon as practicable after such delivery, or afier such agreement and
indemniﬁcation, issue and deliver at such office to such holder of Preferred Stock, a certificate or certificates
for the number of shares of Commion Stock to which the holder shall-be entitled as aforesaid, a check payable

Common Stock at the Conversion Price in effect at the time of the conversion, or (ii) in cash, as determined in
good faith by the Company. Such conversion shall be deemed to have been made immediately prior to the
close of business on the date of such surrender of the shares of Preferred Stock to be converted, and the
Person or persons entitled to receive the shares of Common Stock issuable upon such conversion shall be
treated for all purposes as the record holder or holders of such shares of Common Stock on such date;
provided, however, that if the conversion is in connection with an underwritten offer of securities registered
pursuant to the Securities Act or a merger, sale, financing, or liquidation of the Corporation or other event, the
conversion may, at the option of any holder tendering Preferred Stock for conversion, be conditioned upon the
closing of such fransaction or upon the occurrence of such event, in which case the person(s) entitled to
receive the Common Stock issuable upon such conversion of the Preferred Stack shall not be deemed 16 have
converted such Preferred Stock until immediately prior to the closing of such transaction or the oceurrence of
such event.

(d) Adjustmenis to Conversion Price Jor Diluting Issyes,

) Special Definition, For purposes of this paragraph 4(d), “Additionat Shares
of Common’ shall mean all shares of Common Stack issued (or, pursuant to paragraph 4(d)(iii), deemed 1o be
issued) by the Corporation after the filing of this Amended and Restated Certificate of Incorporation, other
than issuances or deemed issuances of

H shares of Common Stock upon the conversion of the Preferred Stock;
@ shares of Common Stock and options, warrants or other rights to
purchase Common Stock issued or issuable to employees, officers or directors of, or consultanis or advisors to

the Corporation or any subsidiary pursuant to stock grants, restricted stock purchase agreements, Op?iﬂn plans,
purchase plans, incentive programs or similar arangements not to exceed 634,688 (as adjusted for
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Recapitalizations), or such greater number as may be unanimously approved by the Board of Directors, shares
of or options, warrants or other rights to purchase Common Stock net of any stock repurchases or expired or
terminated options pursuant to the terms of any option plan, restricted stock purchase agreement or similar
arrangement;

3) shares of Common Stock upon the exercise or conversion of Options
or Convertible Securities;

{4) shares of Common Stock issued or issusble as a dividend or
distribution on Preferred Stock or pursuant 1o any cvent for which adjustment is made pursuant 1o paragraph
4(e), 4(f) or 4(g) hereof:

(5) shares of Common Stock issued or issuable in a registered public
offering under the Securities Act;

(6} shares of Common Stock issued or issuable pursuant to the
acquisition of another corporation by the Corporation by merger, purchase of substantially all of the assets or
other reorganization or to a joint venture agreement, provided, that such issnances are approved by the Board
of Directors;

(7} shares of Common Stock issued or issuable to barks, cquipment
lessors or other financial institutions pursuant 10 a debt financing or commercial leasing transaction approved
by the Board of Directors; '

(83 shares of Commoen Stock issued or issuable in connection with any
setilement of any action, suit, proceeding or litigation unianimously approved by the Board of Directors; and

(S shares of Common Stock issued or issuable in comnection with
sponsored research, collaboration, technology license, development, OEM, marketing or other gimilar
agreements or strategic partnerships approved by the Board of Directors,

(ii) No Adjustment of Conversion Price, No adjustment in the Conversion Price
of a particular series of Preferred Stock shall be made in respect of the issuance of Additional Shares of
Commion unless the consideration per share {as determined pursnant 1o paragraph 4(d)}(v)} for an Additional
Share of Common issued or deemed to be issued by the Corporation is less than the Conversion Price in cifect
on the date of, and immediately prior to such issue, for such series of Preferred Stock,

(il)  Deemed Issue of Additional Shares of Common. In the cvent the
Corporation at any time or from time to time after the date of the filing of this Amended and Restated
Certificate of Incorporation shall issue any Options or Convertible Securities or shall fix a record date for the
determination of holders of any class of securities entitled to receive any such Options or Convertible
Securities, then the maximum number of shares (as set forth in the instrument relating thereto without regard
to any provisions contained therein for a subsequent adjustruent of such number) of Common Stock issuable
upon the exercise of such Options or, in the case of Convertible Securities, the conversion or exchange of
such Converiible Securities or, in the case of Options for Convertible Securitics, the exercise of such Options
and the conversion or exchange of the underlying securities, shall be deemed to have been issued as of the
time of such issue or, in case such a record date shall have been fixed, as of the close of business on such
record date, provided that in any such case in which shares are deemed to be issued:

(H no further adjustment in the Conversion Price of any series of
Preferred Stock shall be made upon the subsequent issue of Convertible Securities. or shares of Common

5281869_2.50CX -5~
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Stock in connection with the exercise of such Options or conversion or exchange of such Convertible
Securities;

2 if such Options or Convertible Securities by their terms provide, with
the passage of time or otherwise, for any change in the consideration payable to the Corporation or in the
aumber of shares of Common Stock issuable upon the exercise, conversion or exchange thereof (other than a
change pursuant to the anti-dilution_provisions of such Options or Convertible Securities such as this
Section 4(d) or pursnant to Recapitalization provisions of such Options or Convertible Securities such as
Sections 4(c), 4(f) and 4(g) hercof), the Conversion Pricc of cach series of Preferred Stock and any
subsequent adjustments based thereon shall be recomputed to reflect such change as if such change had been
in effect as of the original issue thereof (or upon the occurrence of the record date with respect thereto);

3 no readjustment pursuant to clause (2} above shall have the effect of
inereasing the Conversion Price of a series of Preferred Stock to an amount above the Conversion Price that
would have resulted from any other issvances of Additional Shares of Common and any other adjustments
provided for herein between the original adjustment date and such readjustment date;

(43 upon the expiration of any such Options or any rights of conversion
or exchange under such Convertible Securities which shall not have been exercised, the Conversion Price of
cach Series of Preferred Stock computed upon the original issue thereof (or upon the occurrence of a record
date with respect thereto) and any subsequent adjustments based thereon shall, upon such expiration, be
recomputed as if:

(a) in-the case of Convertible Securities or Options for Common
Stock, the only Additional Shares of Commen issued were the shares of Common Stock, if any, actually
issued upon the exercise of such Options or the conversion or exchange of such Convertible Securities and the

(b in the case of Options for Convertible Securities, only the
Convertible Securities, if any, actually issued upon the exercise thereof were issued at the time of issue of
such Options, and the consideration received by the Comporation for the Additional Shares of Common
deemed to have been then issued was the consideration actually received by the Corporation for the issue of
such exercised Options, plus the consideration deemed to have been received by the Corporation (determined
pursuant to Section 4(d)(v)) upon the issue of the Convertible Securities with respect to which such Options
were actually exercised; and

(%) if such record date shall have been fixed and such Options or
Convertible Securities are not issued on the date fixed therefor, the adjustment previously made in the
Conversion Price which became effective on such record date shall be canceled as of the close of business on
such record datc, and thereafter the Conversion Price shall be adjusted pursuant to this paragraph 4(d)(iii) as
of the actual date of their issuance.

(V)  Adjustment of Conversion Price Upow Issuance of Additonal Shares of
Common. In the evemt this Corporation shall issue Additiong] Shares of Common (including Additional
Shares of Common deemed to be jssucd pursuant to paragraph 4{d)(if)) without consideration or for a
consideration per share less than the applicable Conversion Price of a series of Preferred Stock in effect onthe
date of and immediately prior to such issue, then, the Conversion Price of the affected series of Preferred
Stock shall be reduced, concurrently with such issue, to a price {calculated to the nearest cent) determined by

5281869, 2.D0CX -7-

PATENT
REEL: 064800 FRAME: 0772




multiplying such Conversion Price. by a fraction, the numerator of which shall be the number of shares of
Common Stock outstanding immediately prior to such issue plus the number of shares which the aggrepate
consideration received by the Corporation for the total munber of Additional Shares of Common so issued
would purchase at such Conversion Price, and the denominator of whick shall be the number of shares of
Common Stock outstanding immediately prior to such issue plus the mumber of such Additional Shares of
Common §0 issued, Notwi&lstanding the forcgoing, the Conversion Price shall not be reduced at such time if
the amount of such reduction would be less than $0.01, but any such amount shall be carried forward, and a
reduction will be made with respect to such amount at the time of, and together with, any subsequent
reduction which, together with such amount and any other amounts so carried forward, equal 50.01 or more in
the aggregate. For the purposes of this Subsection 4(d)(iv), all shares of Common Stock issuable upon
conversion of all outstanding shares of Preferred Stock and the exercise and/or conversion of any other
outstanding Convertible Securities and all outstanding Options shall be deemed to be oufstanding.

) Determination. of Consideration. For purposes of this subsection 4(d), the
consideration received by the Corporation for the issue {or deemed issue) of any Additional Shares of
Common shall be computed as follows:

(13 Cash and Property. Such consideration shall:

(a) insofar as it consists of cash, be computed at the aggrepate
amount of cash received by the Corporation before deducting any reasonable discounts, commissions or other
cxpenses allowed, paid or incurred by the Corporation for any underwriting or otherwise in connection with
such issuance;

(b) insofar as it consists of property other than cash, be
computed al the fair market value thereof at the time of such issue, as determined in good faith by the Board
of Directors; and

] in the event Additional Shares of Common are issued
together with other shares or securities or other assets of the Corporation for consideration which covers both,
be the proportion of such consideration so received, computed as provided in clauses (8) and (1) above, as
reasonably determined in good faith by the Board of Directors.

{2) Options and Convertible Securities. The consideration per share
received by the Corporation for Additional Shares of Common deemed to have been issucd pursuant to
paragraph 4(d)(iii) shall be determined by dividing

3] the total amount, if any, received or receivable by the
Corporation as consideration for the issue of such Options or Convertible Securities, plus the minimum
aggregate amount of additional consideration (as set forth in the instruments relating thereto, without regard
to any provision contained therein for a subsequent adjustment of such consideration) payable to the
Corporation upon the exercise of such Options or the conversion or exchange of such Converiible Securities,
or in the case of Options for Convertible Securities, the exercise of such Options. for Convertible Securities
and the conversion or exchange of such Convertible Securities by

) the maximum number of shares of Common Stock (as set
forth in the instruments relating thereta, without regard to any provigion contained therein for a subsequent
adjustment of such number) issuable upon the exercise of such Options or the conversion or exchange of such
Convertible Securities.
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{c) Adjustments for Subdivisions or Combinations of Common Stock. In the event the
outstanding shares of Common Stock shall be subdivided (by stock split, by payment of a stock dividend or
otherwise), into a greater number of shares of Common Stock, the Conversion Price of each series of
Preferved Stock in effect immediately prior-to such subdivision shall, concurrently with the ¢ffcetiveness of
such subdivision, be proportionately decreased. In the event the outstanding shares of Commen Stock shall be
combined (by reclassification or otherwise) into a lesser number of shares of Common Stock, the Conversion
Prices in effeet immediately prior to such combination shall, concurrently with the effectiveness of such
combination, be proportionately increased.

{H Adjustments for Subdivisions or Combinations of Preferred Stock. In the cvent the
outstanding shares of Preferred Stock or a series of Preferred Stock shall be subdivided (by stock split, by
payment of a stock dividend or otherwise), into a greater number of shares of Preferred Stock, the Dividend
Rate, Original Tssue Price and Liquidation Preference of the affected scries of Preferred Stock in effect
immediately prior to such subdivision shall, concurrently with the effectiveness of such subdivision, be
proportionately decreased. In the event the outstanding shares of Preferred Stock or a series of Preferred Stock
shall be combined (by reclassification or otherwise} into a lesser number of shares of Preferred Stock, the
Dividend Rate, Original Issue Price and Liquidation Preference of the affected series of Preferred Stock in
effect immediately prior to such combination shall, concurrently with the effectiveness of such combination,
be proportionately increased.

() Adfustments for Reclassification, Exchange and Substitution, Subject to Section 3
(“Liquidation Rights”), if the Common Stock issuable upon conversion of the Preferred Stock shall be
changed into the same or a different number of shares of any other elass or classes of stock, whether by
capital reorganization, reclassification or otherwise {other than a subdivision or combination of shares
provided for above), then, in any such event, in lieu of the number of shares of Common Stock which the
helders would otherwisc have been entitled to receive each holder of such Preferred Stock shall have the right
thereafler to convert such shares of Preferred Stock into a number of shares of such other ¢class or classes of
stock which a holder of the number of shares of Common Stock deliverable upon conversion of such series of
Preferred Stock immediately before that change would have been entitled to receive in such reorganization or
reclassification, all subject to further adjustment as provided herein with respect to such other shares.

(h) Certificate as to Adjustments. Upon the occurrence of each ad jnstment. or
readjustment of the Conversion Price pursuant to this Section 4, the Corporation at its cxpense shall promptly
compute such adjustment or readjustment in accordance with the terms hereof and furnish to each holder of
Preferred Stock a certificate setting forth such adjustment or readjustment and showing in detail the facts
upon which such adjustment or readjustment is based. The Corporation shall, upon the written request at any
time of any holder of Preferred Stock, fumish or cause to be furnished to such holder a like certificate setting
forth (i) such adjustments and readjustments, (ii)the Conversion Price at the time in effect and (i) the
number of shares of Common Stock and the amoun, if any, of other property which at the time would be
received upon the conversion of Preferred Stock.

(i) Weaiver of Adjustment of Conversion Price. Notwithstanding anything herein to the
contrary, any downward adjustment of the Conversion Price of any scries of Preferred Stock may be waived
by the consent or vote of the holders of the majority of the owtstanding shares of such series either before or
after the issuance causing the adjustment. Any such waiver shall bind all future holders of shares of such
series of Preferred Stock.

)] Notices of Record Date. In the event that this Corporation shall Propose at any time:
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{) to declarc any Distribution upon its Common Stock, whether in cash,
property, stock or other securities, whether or not a regular cash dividend and whether or not out of earnings
or earned surplus;

(i) to effect any reclassification or recapitalization of its Common Stock
outstanding involving a change in the Common Stock; or

(i) to voluntarily liquidate or dissolve or to enter into any transaction deemed to
be a liguidation, dissolution or winding up of the corporation pursuant to Section 3y,

then, in connection with each such event, this Corporation shall send to the holders of the Preferred Stock at
least 10 days™ prior written notice of the date on which a record shall be taken for such Distribution {and
specifying the date on which the holders of Common Stock shall be entitled thereto and, if applicable, the
amount and character of such Distribution ) or for determining rights to vote in respect of the raatters referred
to in (if) and (iii) above.

Such written notice shall be given by first class mail (or express courier), postage prepaid, addressed
to the holders of Preferred Stock at the address for each such holder as shown on the books of the Corporation
and shall be deemed given on the date such notice is mailed.

The notice provisions set forth in this section may be shortened or waived prospectively or
retrospectively by the consent or vote of the holders of a majority of the Preferred Stock, voting as a single
class and on an as-converted basis.

(k) Reservation of Stock Issuable Upon Conversion. The Corporation shall at all fimes
reserve and keep available out of its authorized but unissued shares of Common Stock solely for the purpose
of effecting the conversion of the shares of the Preferred Stock, such number of its shares of Common Stock
as shall from time to time be sufficient to effect the conversion of all then outstanding shares of the Preferred
Stock; and if at any time the number of authorized but unissued shares of Common Stock shall not be
sufficient to effect the conversion of all then outstanding shares of the Preferred Stock, the Corporation will
take such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but
unissued shares of Common Stock to such number of shares as shall be sufficient for such purpose.

5. Voting,

{a) Restricted Class Voting. Except as otherwise expressly provided herein or as
required by law, the holders of Preferred Stock and the holders of Common Stock shall vote together and not
as separate classes.

{b) No Series Voting. Other than as provided herein or required by law, there shall be no
series voting,

{c) Proferred Stock. Fach holder of Preferred Stock shall be entitled to the number of
votes equal to the number of shares of Common Stock inte which the shares of Preferred Stock held by such
holder could be converted as of the record date. The holders of shares of the Preferred Stock shall be entitied
to vote on all matters on which the Common Stock shall be entitled to vote. Holders of Preferred Stock shall
be entitled 1o notice of any stockholders’ meeting in accordance with the Bylaws of the Corporation.
Fractional votes shall not, however, be permitted and any fractional voting rights resulting from the above
formula (after aggregating all shares into which shares of Preferred Stock held by each holder could be
converted), shall be disregarded.

STRITE9.2.000K -10-

PATENT
REEL: 064800 FRAME: 0775




{d) Election of Directors. The Board of Directors shall consist of four members. The
holders of Preferred Stock, voling as a separate class, shall be entitled to elect two members of the
Corporation’s Board of Directors at cach meeting or pursuant to each consent of the Corporation’s
stockhaolders for the election of directors. Two members of the Corporation’s Board of Directors shall be
elected by the holders of Common Stock and Preferred Stock, voting together as a single class. If a VACAncy
on the Board of Directors is to be filled by the Board of Directors, only directors elected by the same class or
classes of stockholders as those who would be entitled to vote to fill such vacancy shall vote to fill such
vacancy. .

(&) Adfustment in Authorized Common Stock. The number of authorized shares of
Common Stock may be increased or decreased (but not below the number of shares of Common Stock then
outstanding) by an affirmative vote of the holders of a majority of the stock of the Corporation.

N Common Stock. Each holder of shares of Common Stock shall be entitled to one vote
for each share thereof held,
6. Redemption.

(a) At-any time afier sixth anniversary of the Qriginal Tssue Date, and at the election of
the holders of a majority of the then outstanding shares of Serics A Preferred, this Corporation shall redeem,
out of funds legally available therefor, all (but not less than all) outstanding shares of Series A Preferred
which have not been converted into Common Stock pursuant to Section4, in two (2} equal annual
installments (cach a “Redemption Date”). The Corporation shall redeem the shares of Serics A Preferred by
paying in cash an amount per share equal to the Original Issue Price for such Series A Preferred, plus an
amount equal to all declared or acerbed and unpaid dividends thereon, whether or not camed {(the
“Redemption Price”). The numbcr of shares of Series A Preferred that the Corporation shall be required
under this Section 6 to redeem on any one (1) Redemption Date shall be equal to the amount determined by
dividing: (a) the aggregate number of shares of Seres A Preferred outstanding immediately prior to the
Redemption Date by; {b) the number of remaining Redemption Dates (including the Redemption Date to
which such calculation applies). If the funds legally available for redemption of the Series A Preferred shall
be insufficient to permit the payment to such hoiders of the full respective Redemiption Prices, the
Corporation shall effect such redemption pro rata among the holders of the Series A Preferred $o that each
holder of Series A Preferred shall receive 2 redemption payment equal to a fraction of the aggregate amount
available for redemption, the numerator of which is the number of shares of Series A Preferred held by such
holder with each number multiplied by the Redemption Price of each share of Series A Preferred held by such
holder; and the denominator of which is the number of shares of Series A Preferred outstanding multiplied by
the Redemption Price of each such outstanding share of Serics A Preferred.

(b} Any redemption effected pursuant to Section 6(a) shall be made on a pro rew basis
among the holders of the Series A Preferred in proportion to the shares of Series A Preferred then held by
them.

{c) At least fifteen (15), but no more than thirty (30) days pror to each Redemption
Date, written notice shall be mailed, first class postage prepaid, to each holder of record {at the close of
business on the business day next preceding the day on which notice is given}) of the Preferred Stock to be
redecmed, at the address last shown on the records of the Corporation for such holder, notifying such holder
of the redemption to be effected, specifying the number of shares to be redeemed from such holder, the
Redemption Date, the Redemption Price, the place at which payment may be obtained and calling upon such
holder to surrender to the Corporation, in the manner and at the place designated, the holder’s certificate or
certificates representing the shares to be redeemed (the “Redemption Notice™). Except as provided herein, on
or after the Redemption Date each holder of Preferred Stock to be redeemed shall surrender to this
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Corporation the certificate or certificates representing such shares, in the manner and at the place designated
in the Redemption Notice, and thercupon the Redemption Price of such shares shall be payable to the order of
the person whose name appears on such certificate or cerfificates as the owner thereof and each surrendered
certificate shall be cancelled. In the event less than all the shares represented by amy such certificate are
redeemed, a new certificate shall be issued representing the unredeemed shares.

(@ From and afier the applicable Redemption Date, unless there shall have been a
default in payment of the Redemption Price, all rights of the holders of shares of Preferred Stack designated
for redemption in the Redemption Notice as holders of Preferred Stock {except the right to receive the
Redemption Price without interest upon surrender of their certificate or certificates) shall cease with respect to
the shares designated for redemption on such date, and such shares shall pot thereafier be transferred on the
books of the Corporation. or be deemed to be outstanding for any purpose whatsoever. If the funds of the
Corporation legally available for redemption of shares of Preferred Stock on any Redemption Date are
insufficient to redeem the total number of shares of Preferred Stack to be redeemed on such date, those funds
which are legally available will be used to redeem the maximum possible number of such shares ratably
among the holders of such shares to be redeemed based upon their holdings of Preferred Stock, The shares of
Preferred Stock not redeemed shall remain outstanding and entitled to all the rights and prefercnces provided
herein. At any time thereafter when additional funds of the Corporation are legally available for the
redemption of shares of Preferred Stock such funds will immediately be used to redeem the balance of the
shares which the Corporation has become obliged to redeem on any Redemption Date, but which it has not
redecmed.

(e) On or prior to each Redemption Date, the Corporation shall deposit the Redemption
Prce of all shares of Preferred Stock designated for redemption in the Redemption Notice and not yet
redecmed with a bank or trust corporation having aggregate capital and surplus in excess of $100,000,000, as
a trust fund for the benefit of the respective holders of the shares designated for redemption and not yet
redeemed, with irrevocable instructions and authority to the bank or trust corporation to pay the Redemption
Price for such shares to their respective holders on or after the Redemption Date upon receipt of notification
from the Corporation that such holder has surrendered a share certificate to the Corporation pursuant to
Section 6(c). As of the Redemption Date, the deposit shall constitute full payment of the shares to their
holders, and from and after the Redemption Date the shares so called for redemption shall be redeemed and
shall be deemed to be no Jonger outstanding, and the holders thereof shall cease to be stockholders with
respect to such shares and shall have no rights with respect thereto except the right to receive from the bank or
trust corporation payment of the Redemption Price of the shares, without interest, upon surrender of their
certificates therefor. Such instructions shall also provide that any moneys deposited by the Corporation
pursuant to this Section 6(¢) for the redemption of shares thereafter converted into shares of the Corporation’s
Common Stock pursuant to Section 4 prior to the Redemption Date shall be returned to the Corporstion
forthwith upon such conversion. The balance of any moneys deposited by the Corporation pursuant to this
Section 6(c) remaining unclaimed at the expiration of two {2) years following the Redemption Date shall
thercafter be refumed to the Corporation upon its request expressed in a resolution of its Board of Directors.

7. Amendments and Changes. As long as any of the Preferred Stock shall be issued and
outstanding, the Corporation shall not, without first obtaining the approval {(by vote or written consent as
provided by law) of the holders of a majority of the outstanding shares of the Preferred Stock:

(a) amend or otherwise change the rights, preferences, privileges or powers of, or the
restrictions provided for the benefit of, the Preferred Stock:

) authorize or create (by reclassification, merger or otherwise) or issue or obligate itself
to issue any new class or series of equity security (including any sccurity convertible into or exercisable for
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any cquity security) having rights, preferences or privileges with respect to dividends, redemption or
payments upon liquidation senior to or on a parity with any series of Preferred Stock;

{c) authorize or take any action that reclassifies any outstanding shares of capital stock
into sharcs of any class or series of equity security having rights, preferences or privileges with respect. 1o
dividends, redemption or payments upon liquidation senior to or on a parity with any series of Preferred
Stock;

(d) amend, alter or repeal any provision of the Certificate of Incorporation of the
Corporation (inclading pursuant to a merger);

() increase or decrease {pther than for decreases resulting from conversion of the
Preferred Stock) the autherized number of shares of Preferred Stock or any series thereof:

H increase the size of the Board of Directors to more than four {4) members;

{g) increase the number of shares authorized for issuance under any existing stock or
option plan or create any new stock or option plan;

(h) authorize a merger, consolidation or reorganization of the Corporation or any of its
subsidiarics with or into any other corporation or corporations (other than a merger exclusively to effect a
change of domicile of the Cotporation):

M autherize (i) a sale, lease, conveyance or other disposition {whether in one transaction
or a series of related transactions) of all or substantially all of the assets of the Corporation, or (i1} the

exclusive licensing of all or substantially all of the Company’s intellectual property (whether in one
transaction or a series of related transactions),

{ liquidate, dissolve, or wind up;

(k) declare or pay any Distribution with respect to the Preferred Stock {other than as set
forth in Section 6) or Common Stock of the Corporation;

O amend this Section 7,

8. Reissuance of Preferred Stock. In the event that any shares of Preferred Stock shall be
converted pursuant to Section 4, redeemed pursuant to Section 6 or otherwise repurchased by the Corporation,
the shares so converted, redeemed or repurchased shall be cancelled and shall not be issuable by this
Corporation,

9. Notices. Any notice required by the provisions of this ARTICLE V to be given to the holders
of Preferred Stock shall be deemed given if deposited in the United States mail, postage prepaid, and
addressed to each holder of record at such holder’s address appearing on the books of the Corporation.

ARTICLE VI
The Corporation is to have perpetual existence,
ARTICLE VII

Elections of directors need not be by written ballot unless the Bylaws of the Corporation shall so
provide,

528869 2 DOCK -13-

PATENT
REEL: 064800 FRAME: 0778




ARTICLE Vil

Unless otherwise set forth herein, the number of directors that constitute the Board of Directors of the
Corporation shall be fixed by, or in the manner provided in, the Bylaws of the Carporation.

ARTICLE IX

In furtherance and not in limitation of the powers conferred by statute, the Board of Directors of the
Corporation is expressly authorized to adopt, amend or repeal the Bylaws of the Corporation.

ARTICLE X

I. To the fullest extent permitted by the Delaware General Corporation Law as the same exists
or as may hereafter be amended, a director of the Corporation shall not be personally liable to the Corporation
or its stockholders for monetary damages for a breach of fiduciary duty as a director. If the Delaware Gencral
Corporation Law is amended to authorize corporate action further climinating or limiting the personal Hability
of directors, then the liability of a director of the Corporation shall be eliminated or limited to the fullest
extent permitted by the Delaware General Corporation Law, as so amended,

2. The Corporation shall have the power to indemnify, to the extent permitted by the Delaware
General Corporation Law, as it presently exists or may hereafler be amended from time to time, any person
who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit
or proceeding, whether ¢ivil, criminal, administrative or investigative (a “Praceeding”™) by reason of the fact
that he or she is or was a director, officer, cmployee or agent of the Corporation or is or was serving at the
request of the Corporation as a director, officer, eraployee or agent of another corporation, partnership, joint
venture, trust or other enterprise, including service with respect to employee benefit plans, against expenses
{including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred
by such person in connection with any such Proceeding.

3, Neither any amendment nor repeal of this ARTICLE X, nor the adoption of any provision of
this Corporation’s Certificate of Incorporation inconsistent with this ARTICLE X, shall eliminate or reduce
the effect of this ARTICLE X, in respect of any matter occurring, or any action or proceeding accruing or
arising or that, but for this ARTICLE X, would accruc or arise, prior to such amendment, repeal or adoption
of an inconsistent provision.

ARTICLE XI

Meelings of stockholders may be held within or without the State of Delaware, as the Bylaws may
provide. The books of the Corporation may be kept (subject to any provision contained in the statutes) outside
of the State of Delaware at such place or places as may be designated from time 1o time by the Board of
Directors or in the Bylaws of the Corporation.
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