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Attachment B

ASSIGNMENT OF TRADEMARKS

KNOW ALL MEN BY THESE PRESENTS, that as of the close of
business on the 28th day of . June, 1996, Foothill capital
Corporation, a cCalifornia corporation ("Assignor"), for good and
valuable consideration received on behalf of Fieldbrook Farms Ice
Cream, Inc., a Delaware corporation ("Assignee"), does hereby sell,
convey, transfer, assign and deliver to Assignee all of Assignor's
right, title, and interest in and to those trademarks identified in
Schedyle A attached hereto (collectively, the "Marks") including
its registrations, applications and international priority rights
therewith, together with the goodwill of the businesses in
connection with which the Marks are used and which are symbolized
by the Marks, together with the rights of protection to the same
throughout the worlQad, including any rights that may result
therefrom, including the right to recover for damages and profits
for past infringements thereof. Except to the extent set forth in
Schedule B attached hereto, such Marks to be held and enjoyed by
the Assignee for its own use and for the use of its successors and
assigns, to the full end of the term of the registration or other
rights of protection that may be granted, as fully and as entirely
as the same would have been held and enjoyed by the Assignor had
the assignment not been made.

Assignor agrees to execute and deliver at the request of the
Assignee, all papers, instruments, and assignments, and to perform
any other reascnable acts the Assignee may require in order to vest
all of Assignor'’'s right, title, and interest in and to the Marks in
the Assignee.

FOOTHILL CAPITAL CORPORATION

er i

Name: 7.dd Celp.+FS
Title: Agcs b Ui e fﬂs.\.«&,\ “

HART1-606883-1
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SCERDULE A

List of Trademarkxs

radesark Registratioa
E.-uo‘ yumber Date
punkirk 843,309
sesign only 633,453 /A
raverite 4/18/86
8.11. 1867123 12/13/94
sari Farms 1806297 7/24/92
Treat’s A’Plenty 1813917 12/28/93
party Treat 1731410 11/10/92
private Label 1631470 11/6/90
My Favorite If‘
cteam & Design 1433133
o1d_Fashicned *NAND 12/30/86
DIPPIN KIND 1367936 10/29
pudding Pals 1172498 10’514:,
Party Treat 830,274 €/13/67
scotch-Pak 843310 1/30/6¢8
Mastar Plece 842941 1/23/68
Pazrty Parade 239960 8/1/72
Collegesat 88997 9/29/5%9
Dari Parms 777318 12/30/8S
scotch Pak 779538 12/30/85
Treats-A-Plenty NA 7/12/78
Slender Pak MA NA
Riverside NA 7/12/78
Master Piece MA NA
tunkirk MA $/27/76
Design Only NA 7733778
Control NA 7/13/78
Big B A 7/12/78
Slender Pak 20781} ss/a3/ea
Treats A Plenty 20780 $/33/83
Masterpiece 20747 S/23/83
Dunkirk 20748 s$/33/82
Setsy Ross R22,691 11/14/84
Dari Parms R®, €37 4/18/66
Dari Parms NA S/32/81
i Parms 2719 $/10/73
Scotch-Pak R=270823 S/23/62
Oari Parms R=2336223 4/18/66
Scotch-Pak 192 6¢/6/66
Dari Farms 184 6/6/66
Masterplece s93 8/13/68
Slender Pak (1.1 8/12/68
TRADEMARK
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SCHEDULE B

The use of the mark “My Favorite™™ has been subject to a suit brought by the Executors of
the Estate ot Richard Rodgers and Oscar Hammerstein, Williamson Music Company, and
Chippell & Co., inc. A Supplemental Settlement Agreement dated November 20. 1989 in

connection with this suit is appended and made a part of this Schedule B.
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STRRLECENTAL AYTTIINENT AQRTENS e
Agreanent made s of the P day ot% 1989,

petvean Derechy P. Rodgurs and Lavrisnce 3. Fttanvieser, as
EXecutors of the ISTATE 9f Richard Rodgers, Dorethy 3.
Xaxnerstein, William Eammarstein and Philip 2ines, as
Executers of the Estate of Csecar Xammerstsin II, Williamsen

msic Company, and Qhappell & Co., Ins. (collectively

"plaineiffs”), and Dunkirzrk l¢e Cream Co., Ins. ("Dunkizk?).

EECITALS

A. Plaintiffs and Dunkirk entered into a
sSgttlepant AgTu«Eant TS resglve the disputes and the
litiqution between them (Apdgars v, OUARITR 208 Cresn Ca., 66
Civ. $613) om June 39, 1987 (ExniBit A). That Settlement
Agrecaant previded, lntex Alla. fex Dunkirk's payment to
PLaintifss o2 $20,000 cnder an egresnent pPermitting Dumkirk
te use the mazk "Ny Paverite” (tis *"Trademark Agrsanent®,
BEibiv 3), and Dunkirk's payment o Flaineiffs of $19,000 %o
USS & cartain "revised 'My Faverits les Crean' Yingle”.

5. Pursuant te that Settiesment Agrecasnt, Plain-
tiffe and Dunkisk entarad inte & Stipulatien ¢f Dismissal ang
Consent Ouder, eantered By the Court on June 39, 1967 (Exhibic
). Under that Censaent Order, Dunkirk vas “persansntly en-
joined frum latringing, autheorising the iafringemant or
mlm e infringenent of oepyTight in the copyrighted
misieal cempoesition entitled "NT FAVGRITE TEINGS . *
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€. Subasquents w ensry et the ﬁgonl esday,
,;.mtltl IEOUERS 0N & etien fe¥ ecensanys. alleging =has

ounkizk 2dad vielatad the ceusent ovder by Lte use af a
cozBarTclial recerdling (reproduced in Bxivit D). Dunkirx
denisd that 1t bdad vieclated the consent srder Dby such use,

and cantanded At the Settlemant Agrecment 2ad speeiflcally
suthorised sush uss.

D« By Opinion and Ordear dated July 13, 1909, the
pistriet Ceurt (Xeenan, J7.) detarained that tha Settlament
AgTecRsnt should he rescinded on the ground that there had
hetR N0 nesting of tha ninds, direveted Plaintiffsta getuzm

all or seme oGﬂmm&ﬂ“Wuﬂo:m
settlanent Agresasasnt, and directad the parties te attampt te
sattle the disputs anev.

2. Dunkirk varrzants and yepresants that it has
ceased, prior te January i, 1989, any and all use of the

cemmarcial recoriding (repreduced as Exhlihits D) of vhied
plaineisfs oemplained in the contampt motiea.

¥OU TEERRRPORE, in mucn?in of ths mutual
prealises and agreancats santained So&ov. e undersignad
agree a8 felleve:

1. The lisigatien and all pending disputas Detveen
Paintiffe and Duskirk, ineludiag Plaintiffs’ claims that
punkirk infringed Lts copyright in *XX FAVCRITE TEINGS® on

TRADEMARK
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‘311’3‘ ogeAsSieng, ave Teasolved in Severdanes vian Lhe
"" of the Jettlement AfTeement datad June 39, 1eev

(EniPis A), Whe Trudemark Agresnsnt dated Jume 319, i9g7
(”u;g 3), and the Stipulatien et Dxll;l'u and Congeant
order entersd by the Ceurt on Jume 29, 1347 (Behidit <), with
e follewing changes and additiens.

3. FWotvithstanding anytiing contained in the sSet-
tiement AJTeamant, DumRirX end its successcrs, llcensees, or
its assigns SRall refrein frem using the comsercial recerding
reproduoed in BARIMIT U, oF e musie and/er lyrice of "NY
AVERITE THDNGE" 'er any susic oF lyries similay tharets),
vostheT in esnnectien vitd the mamuficture, sale and aistri-
pution of 1ee cream and other feod products, ex etdiarvise.
wwmmtmmmmu«suum
Csnsent Ondaw, wnder vhieh Dunkirk Ls "permanently emdoined
frea infringing, sutherising the iafringement ey cassing the
infringenent of copyTight in the cepyrighited musicel composi-
tion entitled "XY FAVORITE TEINGS”, Femains fully 4in effect,
and that any future wse My Dunkirk oF its successors, licen~
2068, OF assigns of aitder the eriginal cemmercial reeorting
viiieh vas e initial sudjest of te litigatien (repreduced
ina BXRINLS B), oF o€ e cammereial recording vaieh ves the
surjest of Plaintitts' eccatenpt metion (reproduced Lia Bxhidit
D), veuld violate that injunctiea.
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3. T4, ATeT W8 GPLFATIEN ©f Bunnivn's %icvnes
und6? the Tradesark AgTeamant, DUARIrk exardises the eptien
set £OTER in PaAragripl 1 of the TradensrX Agreenat® t¢ cansv
"on the sams terms and conditiocns for anotlier %ars of twenty
(30) years® its exsliusive zight to “use and sublicense use of
che sarX ‘MY Paverits ...' ia ceanectiean with the manufaoc-
zure, sale and distributien of ice ersam and etder food pro-
Qcuets tAreugheut the United States,® the enly paymant dua
Plaintitfs foxr tha exsrcise ¢f that sopticn shall be ten
dellars (910).

4. Plaingises shall retals all meneys recelved
fron Dankirk pursuant te ths gettlemant Agrecneant and the

Tradenark Agreamart, netvithstanding the District Cousrt's
Jaly 12, 1999 Opinien and Oxder.

S. 7The Plaintiffe and Duakirk shall exacuts and
mmmumzmmumuur. Those
releases do net axtend te and shall met prevent tha partlies
!r—c;:cumn-mmw-u. varrantiecs, taras and
cenditiens ef thls Agreemans.

6. The Paintiffs and Dunkirx shall cause thair
sttozmays %8 executs and daliver, fexr £11ing vith the Thitad
states Distrist Cowrt for the Seuthern Districs of Nev York,
a sSsipulstien of Oismiecsal and Camsest Ordar ia e fozm
annensd as DBAipit 4.
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/s This AgTeement sats fowwh tha sneise
anderstanding of the parties vien TRAEPpeGt =9 Jts subdece

aattar, mml&hw&mcomumdwmmm.
:8ve o the STARA of Nev York, and may not be sltared or
asanded except in a signed vrittaa iascrument.

I¥ WITNZS8 WXEREOP. tha parties Rave exaseuted this
Agrecnant 3s of the dats first writtan adeve.

CENTIRE ICE CREAR 0., ING. ESTATE OF AICEARD RODSIRS
e 2o s
w1 »ys St F. ] iy O

BSTATE OF COCAR
EAMMERS TR b+

o MBS IC CONPANY

CEAPFPRIL & CO., I¥E.

s
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. FRI 1330 FAZ TL8 84 T KAVINOKY & COOR Attachme A

Juna 28, 1996

chemical Bank
2300 Main Place Tower
puffalo, New York 14202

foothill Capital Corporation

11111 Santa Monica Boulevard

suite 1500

Los Angeles, California 90025-3333

The Chase Manhattan Bank, N.A.
Cne Chase Square
Rochester, New York 14643

Re: Dunkirk Ice Cream Co., Ine.

Ltadies and Gentlemen:

The purpose of this letter is to set forth our understanding
regarding the assignment to PFieldbroock PFarms Ice Cream, Inc.
("Fielddbrook") of the outstanding loans made by The Chase
Manhattan Bank, N.A. (or its predecessor(s)-in-interest) ("Chase")
to Dunkizrk Ice Cream Co., Ine. ("Dunkirk®), and the sale by
Chemical Bank (*Chemical®) of certain collateral to PFieldbrook,
and other mattears regarding tha assets of Dunkirk.

Chase has made loans to Dunkirk more fully described and
defined in the lLoan Agreement dated June 1, 1994 as the ‘Amended
Chase Obligations®, evidenced by, among other things, that certain
First Note, dated Juna 7, 1994, issued by Dunkirk to the order of
Chase in the original principal amount of $6,200,000, and that
certain Second Note, dated June 7, 1994, issued by Dunkirk to the
order of Chase in the original principal amount of $113,364.37.
In connection therewith, (i) Dunkirk granted to Chase a security
interest in certain Collateral, as defined in the Security
Agreemant dated June 1, 1994 consisting generally of Dunkirk's
machinery and equipment, accounts, inventory and intangibles, and
(ii) County of Chautaugua Industrial Development Agency (°IDA®)
granted to Chase a security interest in certain Collateral, as
defined in the Supplemental Security Agreement dated June 1, 1394,
consisting generally of Dunkirk's machinery and eqQuipment.

DRTI-1837488
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n emical Bank

poothill Capital Corporation
me Chase Manhattan Bank, N.A.
page 2

gurchermore, William C. Wells executed a Guaranty Agreement, dated
g of June 1, 1994, in favor of Chase, whereby he personally
gu,rmteed the Amended Chase Obligaticns, among other things. As
2f June 28, 1996, the aggregate outstanding principal balance con
the Amended Chase Obligations, together with accrued interest and
:eas thereon was $6,583,764.41.

Dunkirk is also obligated to Chase pursuant to certain
tnamended Chase Obligations, as defined in the Loan Agreemant,
wnhich include certain obligations under a 1982 Industrial
pevelopment Revenue Bond, a 1985 Industrial Development Revenue
pond and a 1990 Equipment Lease. As of June 28, 199§, the
agyregate outstanding principal balance on the Unamended Chase
cbligations, together with accrued interest and fees thereon was
$5,334,635.41.

Chemical has made one or more loans £0 Dunkirk evidenced by
that ceztain Replacement Note, dated May 23, 1994, issued by
Dunkirk to the order of Chemical in the original principal amount
of §2,700,000. In connection therewith, Dunkirk granted to
Chemical a security interest in certain Collateral, as defined in
the Amended and Restated Agreement dated as of May 20, 1994
consisting generally of Dunkirk's personal property, including
without limitation, machinery and equipment, accounts, inventory
and intangibles. In addition, William C. Wells has executed a
Guaranty, dated May 23, 1994, in favor of Chemical, whereby he has
personally guaranteed a portion of the Chemical indebtedness. As
of June 27, 1996, the aggregate outstanding principal balance on
the Chemical indebtedness, together with accrued interest therecn
was $2,085,466.01.

Foothill Capital Corporation (°*Poothill®) also made loans to
Dunkirk evidenced by, among other things, Locan and Security
Agreement dated as of May 18, 1994. In connection therewith,
Dunkirk granted to Poothill a security interest in certain
Collateral, as defined in the Loan and Security Agreement
consisting generally of Dunkirk's personal property, including
without limitation, machinery and equipment, accounts, inventory
and intangibles. In addition, William C. Wells has executed a
Continuing Guaranty dated as of May 18, 1994, and a Validity
Guaranty dated as of May 18, 1994, in favor of Foothill, whereby
he has personally guaranteed a portion of the Poothill
indebtedness. As of June 27, 1996, the aggregate outstanding
principal balance on the Poothill indebtedness, together with
acczrued interest thereon was $2,845,591.33, exclusive

of an outstanding letter of credit
in the amocunt of $60,000.00-
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-pemical Bank

;oognill Capital Corporation
me Chase Manhattan Bank, N.A.
}w. 28, 1996

sage 3

Chase, Chemical and Foothill entered into an Intercreditor
greement dated as of May 18, 1994, which, among other things, set
igrth the intended relative priorities of each with respect to
pgcicula: categories of collateral. Pursuant thereto, (i) Chase
aas a first priority security interest in Equipment Collateral and
2eal Property and a third priority security interest in Non-
rquipment Collateral, (4i) Foothill has a first priority security
interest in Non-EqQquipment Collateral and a =hird priority on
gquipment Collateral, and (iii) Chemical has a second priority
interest in Collateral, as all such terms are defined in the
intcercreditor Agreement.

Dunkirk has violated certain provisions of its agreements
with Chase, Chemical and Poothill, and is in default under such
agreements.

Chase has agreed to assign the Amanded Chase Obligations and
the Unamended Chase CObligations, as well as all related
instruments, documents and collateral as security therefor
(excluding the rights released as described below), to Fieldbrook
upon the terms described in the Assignment of Agreements and
Consent to Assignment by and between Pieldbrook and Chase. In
consideration of such assignment, Pleldbrook will pay $6,650,000
in cash and execute an unsecured subordinated note to Chase in the
amount of $1,000,000. Chase will terminate the Guaranty Agreement
executed by William C. Wells and release all liens and
encunbrances on or pertaining to the warehouse located on South
Roberts Road, Dunkirk, New York owned by Edgewood Investments,
Inc.

After the assignment from Chase, PFieldstone PFarms Realty,
Inc. ("Realty®), an affiliate of Fieldbrook, will accept a deed in
lieu of foreclosures from Dunkirk in satisfaction of $3,550,000 of
the Amended Chase Obligations, with the balance of the Amended
Chase Obligations remaining outstanding. Pieldbrook will take
possession of all tangible collateral (other than inventory) and
retain it pursuant to New York Uniform Commercial Coda Section 9-
$08 in satisfaction of the remaining obligations from Dunkirk to
Chase. Thereafter, Pieldbrook will cancel the mortgages, and
Realty subsequently will be merged into Fieldbrook.

Pieldbrook will then purchase the accounts, ;nwnto:y and
intangible collateral of Chemical pursuant to a private sale in
accordance with New York Uniform Comnercial Code Section 3-504.
Chemical will then terminate the Individual Guarantee executed by
William C. Wells. Upcn completion of the private sale, Fieldbrook
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shemical Bank

coothill Capital Corporation
e Chase Manhatzan Bank, N.A.
june 28, 1996

page 4

will enter into a financing with Foothill, which will be secured

security interests and mortgages on all of the assets of
rieldbrook. Foothill, Chemical and Chase acknowledge the
commercial reasonableness of the Section 9-505 retention and waive
notice and objection. Poothill and Chase acknowledge :the
comnercial reasonableness of the Section 9-504 sale and waive
notice and objection. Fieldbrook acknowledges the commercial
reasonableness of the private sale by Chemical.

As you know, all of these transactions will be subject to
approval of final documentation, which will constitute the entire
agreement of each party. This letter and acknowledgements hereto
shall be governed by and construed in accordance with the laws of
the State of New York.

If the foregoing accurately describes your undexstanding,
please indicate your acceptance of the terms contained herein by
signing this letter or a counterpart hereof below and returning
the original to me.

ce: Mr. William C. Wells, Dunkirk Ice Cream Co., Inc.
ACKNOWLEDGRD AND AGRERD:
SHEMICAL BANK

Wl 7 RLL . -

Name : Dexnans “3 . Dordedk
Title:\uie Sres ek

FOOTHILL CAPITAL CORPORATION

Nafie: Ke-iv &0
Title: . I W $.'7_ - M,

2
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-nemical Bank

roochill Capital Cozporation
the Chase Manhattan Bank, N.A.
qune 28, 1996

page 5

rHE CHASE MANHATTAN BANK, N.A.

AL

Name: (/e A DALY
Title: Y& ALs oL~

ACKNOWLEDG EMENT

The undersigned, Dunkizrk Ice Cream Co., Inc. hersby (i)
acknowledges that it has received a copy of the foregoing letter
and consents thereto, (ii) acinowledges that the transactions
conterplated by the letter are . commercially reasonable
dispoesitions, (iii) hereby, irTevocably and unconditionally,
vaives it zright to notice and objection of the dispositions

pursuant to Sections 95-504 and 9-35035 of the New York Uniform

Commezrcial Code, and (iv) will not do any act or perform any
obligation which is not in accordance with the agreements set
forth in such letter.

DUNKIRK ICE CREAM CO., INC.

By, —Z Sy peer™
Nm : Witk AWM & U
Titleyegy s/~

The undersigned, William C. Wells, hersby (i) acknowledges
that he has received a copy of the foregoing letter and consents
cthereto, (ii) acknowledges that the transactions contemplated by
the letter are cosmercially reasonable dispositions, (iii)
hersby, irrevocably and unconditionally, waives his right to
not.=e and ocbjection of the dispositions pursuant to Sections 9-
S04 and 9-509%5 of the New York Uniform Commercial Code, and (iv)
will not do any act or perform any obligation which is not in
accordance with the agreements set forth in such letter.

»

William C. Wells
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’Attachmenc C
INT LECTUAIL PROPERTY SECURITY . GREEMENT

This INTELLECTUAL PROPERTY SECURITY AGREEMENT ("Agreement”), S
June 28, 1996, is entered into berween FIELDBROOK FARMS ICE CREAISrLAgiC., ?&iaﬁﬁ

corporation ("Debtor”) and FOOTHILL CAPITAL CORPORA by
("Lender”), in light of the following: TION, a Caifornia corporazion

A Debtor and Lender are, contemporaneously herewith, enmtering into that certain Lo
MWW(WW‘).MOMMWMQ:&M:‘:
comanpmc;c)l‘t::ebyorrdneduu'ao(coﬂmdy, together with the Loan Agreement the “Loan

. B. ngcotisﬂnownsofccnmhneuecmdpmpmy,idaﬁﬂedbdow,mwhichoebtor
is granting a security interest to Lender.

NOW THEREFORE, in considerstion of the mutual promises, covenams, condrtons,
repruamﬁom.andwumﬁahaﬁmﬁ«sahhmdforodugoodmdwhnbbwnﬁdmﬁomme
parties hereto mutually agree as follows:

| B DEFINITIONS AND CONSTRUCTION.

. 11 Deflnitions. The following terms, as used in this Agreement, have the
following meanings:
'Qﬂ'mbNuY«kUﬁﬁmCmﬁdC&gumﬂdmﬂ
supplemented from time to time, and a0y SUCCESSOr statute.

"Coliateral® means:

) Each of the trademarks and rights and interests which are capable of being
MuMCMMWMMWW
mmmmymhmmmmmme
mmmmawmmmmw@,mmm
m.ammmmummmaw(mmma
m«m)wm,hMahmmmwﬁWMrw
thereto h%MdMW(MWmﬂam

@) uaw:mmmwmmwmuaam
wwm-mmmuwmmmmm

) AldWsﬁd&ﬁﬂcandeuﬁquﬁnsundemy
mawndu-kkwormdﬁmofmyme@myqdwmfoy.m.md
mmwwmwmmwo&mmmm
higoppoiﬁonamngﬁmhhmof ’ qrmthommeofl.e_nder
mmmummo{m _ mormdamrk:-:;hu
MdeuM)MMnhUMSmMmyfom@
camy,unddnamdnadpodwiﬂ;

(tv) M”ﬂwbrd:ﬁmmdnm&

HART146070142
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_ v) I proceeds of any and all of the foreg...g (including, without :
Lce::e royalu:d a:rdproceeds of mﬁ'ingme;nem_suits) and, to the extent not ommseﬂﬁii
yments insurance, or any indemnity, warranty, or guaranty 3
loss or damage t0 or otherwise with respect to the Collnerd.o peyable by reason of
] "Qbligations™ means all obligations, liabilities, and indebtedness of Debtor to Lend
whether direct, indirect, liquidated, or contingent, and whether arising under this Agreement, the Lo:rri

Agreement, any other of the Loan Documents, or otherwise, i '
in Section 11.8 hereof. i including all costs and expenses described

1.2 Construction. Unless the comext of this Agreement clearty requires otherwi
ngmtpﬂngh@theﬂnw.MmmmWMpmmmmemﬁ
mctudmgfunothmmngTanords'lu'eoﬂ'Mn.'w."hemnda,'mdothasimﬂartm
refgrtgt!usAgremmentuawholeandnottomyg:l;mhrprovisionofﬂiswm.AnyimdaUy
capitalized terms used but not defined herein shall the meaning set forth in the Loan Agreement.
Anyrgfemh.uan.tomyofthetmDowmsindudauymdnnaheadom,amendmems.
extensions, modifications, renewals, or supplements thereto or thereof, as applicable. Neither this
Agreement nor any uncertainty or ambiguity herein shall be construed or resolved against Lender or
Debtor, whether under any rule of construction or otherwise. On the contrary, this Agreement has been
review‘edbylg‘ebtor,.!.a:de.apdﬂi?'r“meuzmd.anddﬂhemmedmdimapmed
according to ordinary meaning o words so as to fairly ish the ses
: ding to dina . accomplish purposes and

2 GRANT OF SECURITY INTEREST.

Debtor hereby grants to Lender & first-priority security intereat in all of Debtor's right,
tile, and interes: in and to the Collateral to secure the Obligations

3 REPRESENTATIONS, WARRANTIES AND COVENANTS,
Debtor hereby represents, warrants, and covenants that:

3.1 Trademaris. A true and complete schedule setting forth all federal and state
trademark registrations and unregistered trademarks owned or controlled by Debtor or licensed to
m.amMMMmmmw&JWthmmﬁonm
respect of the filing or issuance thereof and expirstion dates is set forth on :

32 Validity; Eaforceability. To the best of Debtor's imowledge, each of the
of . o Mdmby“athrd mtlut of the “m}ﬁmmd
aware of any or prospective clai any third party any patents or
are invalid amcm‘hmo{mmawm‘ the rights of any third
person, or of anty basis for any such claims;

33 Title. To the best of Debtor's knowledgs, except to the extent set forth on
Debtor is the sole and exclusive user of the entire and unencumbered right, title, and
in and t0 each of the trademarks, and trademask registrations, free and clear of any liens,
and encumbrances (other than Lenders existing security imterests), including pledges,
wmﬁopﬁmm“mby_mnmmmhﬂm

3.4 Notice. Debtor has used and will continue to use proper statutory notice in
connection with its use of each of the patents and trademarks;

) ig

TRADEMARK
REEL: 1881 FRAME: 0567



3.6 Perfection of Security Interest. Except for the filing of a financing statement
mthmeSeu'emyomeeofNewYork’aqdﬁlingswithdnUrﬁwd States Patent and Trademark
Office necessary to perfect Lender's security interests, no authorization, approval, or other action by,
andnononcetoorﬁlmg_wrgh.anygovmu]autl’tontycrre@htoryisreqmredeitherfortbegrm
byDebwrofduumnwuumhewndeorfadnmﬁouddivey,orpafomofuﬁs

Agreement by Debtoc or for the perfection of or the exercise by Lender of its rights hereunder to the
Collateral in the United States.

4. AFTER-ACQUIRED TRADEMARK RIGHTS.

. If Debtor shall obtain rights to any new trademarks the provisions of this Agreement
shall automatically apply thereto. Debtor shall give prompt notice in writing to Lender with respect to
any such new trademarks or renewal or edension of any trademark registration. Debtor shall bear any
expenses incurred in connection with firture trademark registrations.

s LITIGATION AND PROCEEDINGS.

in, any n the United States Patent and Trademark Office, or any United States, state, or
foreign court regarding Debtor’s claim of ownership in any of the trademarks, its right to apply for the
same, or its right to keep and maintain such trademark rights. -

6 POWER OF ATTORNLY.
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7. RIGH. O INSPECT.

Debtor grants to Lender and its empioyees and agemts the ri isit Debt ‘
and facilities which manufacture, inspect, or store products sold?;deanyofsgetg::u or &Lﬁ:ﬁ{ﬁ

:ndtomsp_ectmepmdtmmdqmﬁtycomolrecordsrdaﬁnglhaaonrasombledmsdunng

8. EVENTS OF DEFAULT.
Any of the following events shall be an Event of Default:

‘ 8.1 Loan Agreement. An Event of Default shall occur as defined in the Loan

. 8.2 Misrepresentation. Any representation or warranty made herein b
ormmmmmmwmmwwummﬁwymﬁﬂ
respect when made or when reaffirmed; and

83 Breach. Debtor fails to observe or perform any covenant, condition, or

agreement to be observed or to the terms hereof whi i
. performed pursuant which materially and adversely

9. SPECIFIC REMEDIES.
Umnmemofmyﬂmofmmmmmmiﬁmmm

rights given by law or in this Agreement, the Losn Agreement, or in other Loan Document, all of
mﬁmmmmmwmmdamnﬂm‘um °

9.1 Notification. Lender may notify hcensees to make royalty psyments
license agreements directly to Lender; >
22 Sale. Lender may sell or assign the Coliateral and associated at

such sale only when they are actually received by Lender, and Debtor shall coatinue
deficiency remaining after the Collateral is sold or collected. I!‘thahinoboa;::&c:de.wade
shail also give notice of the time and by publishing s notice one time at &)

the date of the sale in & newspsper genenal circulation in the county in which the sale is

1. CHOICE OF LAW AND VENUE; JURY TRIAL WAIVER.

THE VALIDITY OF THIS AGREEMENT, ITS CONSTRUCTION,
INTERPRETATION, AND ENFORCEMENT, AND THE RIGHTS OF THE PARTIES
HERETO WITH RESPECT TO ALL MATTERS ARISING HEREUNDER OR RELATED
HERETO SHALL BE DETERMINED UNDER, GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT
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GIVING EFFECT Tu TS CONFLICT OF LAWS PRINCIFLES. THE PARTIES AGREE
THAT ALL ACTIONS OR PROCEEDINGS ARISING IN CONNECTION WITH THIS
AGREEMENT SHALL BE TRIED AND LITIGATED ONLY IN THE STATE AND
FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, STATE OF NEW
YORK, OR, AT THE SOLE OPTION OF LENDER, IN ANY OTHER COURT IN WHICH
LENDER SHALL INITIATE LEGAL OR EQUITABLE PROCEEDINGS AND WHICH
HAS SUBJECT MATTER JSURISDICTION OVER THE MATTER IN CONTROVERSY.
EACH OF DEBTOR AND LENDER WAIVES, TO THE EXTENT PERMITTED UNDER
APPLICABLE LAW, ANY RIGHT EACH MAY HAVE TO ASSERT THE DOCTRINE OF
FORUM NON CONVENIENS OR TO OBJECT TO VENUE TO THE EXTENT ANY
PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS SECTION 10. DEBTOR
AND LENDER HEREBY WAIVE THEIR RESPECTIVE RIGHTS TO A JURY TRIAL OF
ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF ANY OF
THE LOAN DOCUMENTS OR ANY OF THE TRANSACTIONS CONTEMPLATED
THEREIN, INCLUDING CONTRACT CLAIMS, TORT CLAIMS, BREACH OF DUTY
CLAIMS, AND ALL OTHER COMMON LAW OR STATUTORY CLAIMS. DEBTOR
AND LENDER REPRESENT THAT EACH HAS REVIEWED THIS WAIVER AND EACH
KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING
CONSULTATION WITH LEGAL COUNSEL. IN THE EVENT OF LITIGATION, A COPY
OF THIS AGREEMENT MAY BE FILED AS A WRITTEN CONSENT TO A TRIAL BY
THE COURT.

11 Gm PROVISIONS.
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11.7 -ounterparts; Telefacsimile Execution. . his Agreememnt may be execitea
in any number of counterparts and by different parties on separate counterparts, each of whuch, wnen
executed and delivered, shall be deemed to be an original, and all of which, when taken together, shail
wnﬂmehnmuﬂdnmw.quyofmmmmofmwm«n oy
telefacsimile shall be equally as effective as delivery of a manually executed counmterpart of thus
Agreement. Any party delivering an executed counterpart of this Agreemer by telefacsimile also shail
deliver a manually executed coumerpart of this Agreement but the failure to deliver 2 manually
executed counterpart shall not affect the validity, enforceability, and binding effect of this Agreement.

11.8 Fees and Expenses. Debtor shall psy to Lender on demand all costs and
expenses that the Lender psys or incurs in connection with the negotation, preparation,
consummation, administration, enforcement, and termination of this Agreement, including
(a) reasonable attorneys’ and paralegals' fees and disbursements of counsel to Lender, (b) costs and
expenses (including reasonable attorneys’ and paralegals’ fees and disbursements) for any amendment,

other charges for filing this Agreement at the United States Patent and Trademark Office, or for filing
interest created hereunder, (¢) sums paid or incurred to pey any amount or take any action required of
Debtor under this Agreement that Debtor fails to pey or taks; (f) costs and expenses of preserving and
mmcmm@mmm(mwwmm@u

costs incurred in obtaining the judgment and that the recovery of such atorneys’ and paralegals'
gandmhim:ddwuﬁwuyjdpﬂ.ndhnmwbedmmgedmmymmm
1.9 waammmmmdmm
requmdmddupctyhnq.ﬁndctdem:oﬁwtoﬂnmm in writing and shall be
govunedbythepmvisionsofsmucﬂhmw ,

be
11.10 Teminatioa By Leader. After termination of the Loan Agreement and
mmmmwmm@udnmmmﬁm
mdddimeebtaauui:ﬁonoﬁlofﬁnmmeyDebwrm.
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11t 'ngqndon. Thl.s Agreement, togethe 1th the other Loan Documents,
reflect the errtire undersuanding _oi' the parties with respect to the ransactions comtemnplated hereby and
shall not be contradicted or qualified by any other agreement, oral or written, before the date hereof

IN WITNESS WHEREOF, the parties have executed this Agreement on the date first wnitten
above.

FOOTHILL CAPITAL CORPORATION,
a Caiifornia corporation

By: ,
Tide: scdoa b

;‘%DBROOK FARMS ICE CREAM,
3 Delaware corpocstion

AL

e~ 7
James J. Greco, :
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rradeBark
rssued

sunkirk

cesign Only

Am\t Janet’s
raverite
Faveorite

rasalle
ran Sticks
pari Faras
TrTeat’s A’Planty
Party Treat
private Label
Ny raverite Ice
Crean & Design
old Fashioned "HAND
DIPPIN KIND®
Podaing Pals
FParty Treat
scoteh-Pak
ln.tnr”toeo
Pazrty Parade
Collegeset
Dari Paras
scoteh Pak
Treats~-A-Planty
Slender Pak
Riverside
Haster Piece
Sunkirk
Design Only
Contrel
Pig B
Slender Pak
Treats A Plematy
nast L0Ce

Setasy Rsse
cari Faras
Sari Parms
cari Paras
Seetech-Pak
Sari Parms
Seeotch-Par
nasi y )
carpiece
Slender Pak

-+3% 9f Tradeaarxs

Registratios
runbery

843,309
833,433
1120370
1432149

18671233

1806397
1813917
1731410
1631470

1433123

1367986
1173498
830,374
843310
8439412

88997
777318
779888

Sate

l/30/68
8/8/67
€/12/79
12/23/86¢
4/18/86¢
12/13/9%¢
4/2/93
7/34/92
13/38/93
1i/710/92
11/6/9%0

12/30/86

10/39/88
10/6/81
§/13/¢7
1/39/¢8
1/33/7¢8
9/1/73
2/29/%9
13/730/88
13/730/853
7/33/78
A

7/22/78
A
$/3%/7¢
7/33/78
7/33/78
7/33/76
$/33/82
$/33/02
$/33/823
$/33/02
11/14¢/84
4/18/¢6
$/33/81%
$/10/72
$/33/62
4/18/68
¢/6/66
¢/6/668
8/13/68
8/13/¢8
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SCHED(LE B

Borrower is aware of the artached, which was appended to the Trademark Secunty Agreement
dated as of May 18, 1994 by and between Foothill and Dunicrk Ice Cream Co., Inc.

Furthermore, the "My Favorite” marks referenced on the anached are being licensed to in
independemt marketing company wholly independent of Borrower.
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The usa of @ mark "My Favonte® has been sUt 110 a suit Drougnt v ‘e

(ors of the Estate of Richard Rodgers and Oscar Hammerstein, Williamson Music
0

oany and Chippell & Co., Inc.  Pursuant to a Supplemental Settiement Agreement
:J ’ .

od November 20, 1989 (and appended hersto) Dunkirk ice Cream retains the ngnt to

al
e the mark.
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Wnﬂ

AMTecnet atde L8 of e day et% 1989,

petvean Ooretly 7. Rodgers and lavrenes 3. Ittanvieser, as
EXQCutore of the Istats of Richard nsdgers, Derzetty 8.
HamBeystein, Willias Zammsrsteln and Milip 3inet, as
Lxscutery ¢f A6 Tstate of Cscar Iasmerstsin I, Williamsen
misie Company, and Qiappell § Co., Ine. (0ellestively
"Plaintiftfs®), and Duakis® 268 Cream Co., Ias. ("Dunxirx").

ISITAA

A. 7laintiffe and Dunkirk entered into a
Setilensnt AgTRGBANt O IeASlve the disputas and the
lisigation detween tiem (Rpdgary v, OUARIPR 2g4 Cxusa Cp., 06
Civ. 3612) on June 39, 1967 (Baaidit A). That fettlement
AgTesaant previded, LRIaE AliA. fom Duaklisk's paymeat %o
2124084228 of $20,000 Snder an agTeencnt Permitting Durkirk
0 USe the mazR "Ny Fsvezite® (ths *Irademark AgTeament®,
Exnivis 5), and Dunkirk's paymest te Flalngifgs of $13,000 %o
usSe & oertain ‘revised 'NMy Taverita les Srean’ jingle®.

5. PuFsuaRS te B4t Settimment Agreement, Plaia-
aitfs and Dunkisk entared iate & Stipulatien ¢f Dismissal und
Consent Oxde®, antered Dy e Court e June 39, 1967 (Bxhinie
). Cader that Consent Ovdey, DunRizk vag “persanantly an-
joinad frem latriaging, sutherising the lafringemant o¢
causing e iafringesest of copyTiMAt ia the eopyrighted
msical cempesition entitled “NT FAVCRITE TEINGE.®
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- . —-—

SuDeGtLAnNt o ame¥ry o8 g ‘.“m ovdeay,

anIﬂ IEONGAS 0N & BeLienm foR sentampe, alleging “.‘.
puakisR Bad vielatsd the cemsent erder by (ts use of a

scamerelal recezdlny (reproduced ia Bahinit 0). Cunkirx
denied that it nad vielated te censent order By such ise,

and osntended et the Settlemant Agreement Bad spesifisslly
satherised suel use.

D« Dy Opinien and Ordar dated July 13, 2969, tae
sistrist Ceurt (Resnsan, J.) detarnined that te Settlemant
AgTeansat shoull 3¢ zaseinded aA the ¢roand A4S there had
Sost B0 Seeting of WAa minds, direstad Plainviffs Se retura
mana«mmmmmm{gurm

' settlamant Agreenans, and dirvetsd the parties te attampl s

settle the dispute anew.

B. Dunkisk varraata and Fepreeants tiat (S has
esased, prics ta Jammry 1, 1989, any aasd all use sg the
cemmarcial reerding (repreduced s Exhidis 0) of vhied
plaineisss esmglained ia the centampt motlea.

e m. a uuu.-a_uu of the muususl
pronises and sgreencais sentained dalev, the undersigned
agree a8 fellewves

t. ™e lisigasien and al) pending disputas detveen
7aintiffe and Dunkisk, inslwding Plaintiffe’ elaise that
punkizk incfringed its ocepyright in "XX TAVGAITE THINGE® on

-
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ete s *‘-'-"-\

delved ian Severianss vian we
t85a8 9f R IEtTLMent AfTeenens dated Fune as, ise7

(BxBibit 4), whe Trademarx Agyesmsnt dated Juae 39, 1907
(BAIBLS 3), and the Stipulatien of Dismissal and Cengent
ozder antered by e Csurt en Jume 39, uh (BAAidit €), vith
the folleving changes aad wdditiens.

. Wotwithstanding amytiing contained in the Set-
tiemant AgTeemant, Dunkirk end its sesesssers, lleensees, or

i%8 aseigna shall refrain frem using the csmsercial recordlsy
repteduced LR BAIDIL D, oF 26 Msie and/er lyTies of )Y
TAVERITE TRINGS® (e any Tusle o lyvies aimilar theveto),
vasther in sannectien vidd e manufusture, ssls and distri-
tion of 100 crean and other feed preducts, e¢ stharvise. :
SuakizR recegnizes Wat the injunstien eabodied ia the
Consert Owdaw, Wder vhleh Dunkisk is ®"pesmanertly eaieined
fren Lnfringing, wherising e iafriagument oy eauvsing tie
infringenent of copyTight in the espyzighted misienl eomposi-
tion cutitled "NT MAWAITE TIINGE®, Femaing fully in effect,
and that any futare wes 3y Dwmkisk ep its cussessers, licen-
5008, aF Wssigns of eildier the exigiaal esmmercial recerding
vhieh vas We iaitial subiest of VAo litigatica (Twpreduced
in BRINLS B), ow of the cammereial sessriing Wiielh ves tha
osuwriest of Plaintitfs’ csatenpt astisn (yepreduesed ia Exhidit
B), veuld vielats that iajwnetien.
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’ 3+ T8, SNET W uPLTaGien of m.l.ﬂ'

x . £
undes e Tradenark Agreemant, ¢ Glevaes

PaRisk exazyeises wths oytien
SST £OTTA 1N JAFACTISN ! of the Tradenark Agreemant %o ranev
‘ea the same terms and conditicns fer anether “arm of twvanty
(20) years® its exclusive right te ®uge and sudlieense use of
the mark 'Ry FPaverits ...' ia osanectiea vith tie maruface
Tare, eAle and dlatridutien ef i0e eveam and etler food pro=
duats WAseughout The Uhited ftatss,® the enly peyuant due
Plaintitts fou tha exercise of that eptien shall d»e ten
dellars ($190).

¢, Paintiftts sdall retala ull weneys resaived
f3El Ouakirk pursuant to the Setllenent igrecmsalt and the

Trudanayk Agreament, notvitistanding wthe Bigtrices caurt‘s
July 12, 1989 Opialien and Oxider.

S. The Plaintitfe and Dwnkisrk shall axacuts and
cRIBAnge releasey 1A Wie form annewed in BAAIDIS P, Theece
mwamwuumnmmsmmu
fyen eafezeing the regresantatisns, varnsties, taras aad
cepditiens of tis Agreensnd.

o - —— e e

6. 790 Plaistitfe sad Duniirk shall cause thair
aAtesaays % aessts and feliver, fer filiag vith the Tnited
ates Olstries Gourt for the Seuthemn Bistrist of Nev York,
a Seipulatien ¢f Dismissal and Camsest O¥iay iA the fera
anmensd a8 MAiNLN 4.
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iBAS MTIRENt ats toyl wa MSire -
AersTAN WG of the parties vita Tespest te it subdeqe

PO TN wmxzumuemwnmmm
1avs af g Suats of Nev Yerk, and 32y 20% de altarsd aop

imended except in a signed vrittea {astrumens.

3§ WITNESS YAEREOF, the parties Bave sxasuted this

\ AMTeenant €8 of the dAts firet vrittan adbeve.

\ DENEIAR ICR CASAM o9., INC, RESTATE OF AICKARD OGRS

}

| .lm P Lma P Aed o, (aaaban,

~ WIATE OF COCAR -
RAICERS

LG, SONPANY

CGEPIRIL & O0., TBG,
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- i Attachment D
State of Delaware PAGE 1

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "FIELDBROOK FARMS ICE
CREAM, INC.", CHANGING ITS NAME FROM "FIELDBROOK FARMS ICE
CREAM, INC." TO "FIELDBROOK FARMS, INC."™, FILED IN THIS OFFICE

ON THE TWENTY-~-SECOND DAY OF APRIL, A.D. 1998, AT 4 O'CLOCK P.M.

>,

Edward J. Freel, Secretary of State

AUTHENTICATION:

2633181 8100 DATE: 9041347
981154099 04-23-98
TRADEMARK
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CERTIFICATE OF AMENDMENT
TO THE
CERTIFICATE OF INCORPORATION
OF
FIELDBROOK FARMS ICE CREAM, INC.

Fieldbrook Farms Ice Cream, Inc. (the "Corporation”), a
corporation organized and existing under and by virtue of the
General Corporation Law of the State of Dalavare,

DOES HEREBY CERTIFY:

FIRST: That the Board of Directors of said Corporation,
adopted the following resolution proposing and
declaring advisable the followving amendment to the
Certificate of Incorporation of saida Corporation.

RESOLVED: That the Ceartificate of Incorporation of the
Corporation be amended by changing the First
Article thereof so© that, as amended, said Article
shall be and read as follows:

"The name of the corporation is rieldbrook Farms,
Inc.”

SECOND: That in lieu of a meeting and vote of the sole
shareholder, the sole shareholder has given
written consent to said amendment in accordance
with the provisions of Section 228 of the General
Corporation Law of the State of Delawvare.

THIRD: That the aforesaid amendment was duly adopted in
accordance with the applicable provisions of
Sections 228 and 242 of the General Corporation
Law 0f the State of Delawvars.

IN WITNESS WHEREOF, PFieldbrook Farms Ice Cream, Inc. has

caused this Certificate to be signed by lLawrence P. Coassin, its
Secretary, this 22nd of April, 1998.

FIELDBROOK FARMS ICB CREAM, INC.

BY 3M1 -
am@: Lawrence P. Coassin

Title: Secretary

HART | S08800-}
11/18/96 3.5 PM
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