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Attachment B

ASSIGNMENT OF TRADEMARKS

) KNOW ALIL. MEN BY THESE PRESENTS, that as of the close of
business on the 28th day of . June, 1996, Foothill capital
Corporation, a cCalifornia corporation ("Assignor"), for goed and
valuable consideration received on behalf of Fieldbrook Farms Ice
Cream, Inc., a Delaware corporation ("Assignee"), does hereby sell,
convey, transfer, assign and deliver to Assignee all of Assignor's
right, title, and interest in and to those trademarks identified in
Sgchedule A attached hereto (collectively, the "Marks") including
its registrations, applications and international priority rights
therewith, together with the goodwill of the businesses in
connection with which the Marks are used and which are symbolized
by the Marks, together with the rights of protection to the same
throughout the weorld, including any rights that may result
therefrom, including the right to recover for damages and profits
for past infringements thereof. Except to the extent set forth in
Schedyle B attached hereto, such Marks to be held and enjoyed by
the Assignee for its own use and for the use of its successors and
assigns, to the full end of the term of the registration or other
rights of protection that may be granted, as fully and as entirely
as the same would have been held and enjoyed by the Assignor had
the assignment not been made.

Assignor agrees to execute and deliver at the request of the
Assignee, all papers, instruments, and assignments, and to perform
any other reasonable acts the Asasignee may require in order to vest
all of Assignor's right, title, and interest in and to the Marks in
the Assignee.

FOOTHILL CAPITAL CORPORATION

N er A

Name: 7,dd <olp.#FS
Title: 4 o hat Cice Freslen -

HART1-606835-1
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gssued

unkizrk

3.-1qn Only

Aunt Janet'’s
raverite
Favorite

rasalle

run Sticks

sari Tarms

rreat’s A’Plenty

party Treat

pPrivate Label

xy Favorite Ice
Cream & Design

old Fashioned "NAND

DIPPIN KIND®
pudding Pals
party Treat
sScotch-Pak
Mastar Plece
Party Parade
Collegesst
Dari Parms
scotch Pak
Treats-A-Plenty
Slender Pak
Riverside
Master Plece
tunkirk
Design Only
Control
Big »
Slender Pak
Treats A Plenty
Masterpliece
Dunkirk
Setsy Roes
Dari Parms
Da:: raras
~0ari Parms
Scotch=-Pak
Dari Parms
Scotch-Pak
Dari Farms
Masterplece
Slender Pak

SCERDCLE A
List of Tradema. .3

Registratioa

umber

843,309
833,432
1120270
1422149

1867123

18062397
1813917
1731410
1621470

1423123

13679s¢
1172498
830,27¢
843310
842941
939960
¢85997
777318
779558

Date

1/30/68
8/8/67
6/12/79%
12/733/86
4/18/86
12/13/94
4/2/93
7/24/92
12/38/913
11/10/92
11/6/9%0

12/30/86

10/29/88
10/6¢/81
6/13/6¢7
1/30/6¢8
1/23/68
8/1/73
9/29/%9
12/30/88
12/30/88
7/13/78
NA

7/12/78
NA
$/37/7¢
7/12/78
7/13/78
7/13/78
$/23/82
$/33/82
S/723/82
S/3l/s82
11/14/84
4/18/66
S/22/81
3/10/7a
S/33/62
4/18/66
6¢/6/66
6/6/66
8/12/68
8/12/68
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SCHEDULE B

The use of the mark “My Favorite™ has been subject to a suit brought by the Executors ot
the Estate of Richard Rodgers and Oscar Hammerste:n, Williamson Music Company, and
Chippell & Co., Inc. A Supplemental Settlement Agreement dated November 20. 1989 in

connection with this suit is appended and made a part of this Schedule B.
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IRRLECECTAL AYTTIINECT AGREINT e
Aqreczent mades s of the P day et-‘i{% 1989,

petveant Derecny F. Rodgurs and lLavrence B. Juttanvieser, as
ExXscutToTS of the Istate of Richard Reodgers, Dez-uir 3.
Xaxaerestein, William Eammarstein and FPnilly Zinet, as
Cxecuters of the Estate eof Oscar Xammers=sin IZ, wWilliameon

nusic Company, and CQhappell & Co., Ins. (oollectively

"plaintiffs”), and Dunkirk Iee Cream Co., Ins. ("Dunxirzx®).

SECTIALS

A. Plaineiffs and Dunxirk entered into a
Settlepent AgTra«zmant €9 Tesolve the disputes and the
litigution detween them (Eadgars Y. DUARITX Ice Cress Cs., 86
Civ. $612) on June 39, 1987 (BxhiBIt A). That Settlement
AgTesaant preovided, Ln3ax AllA. ferxr Dunkisrk's payment to
PLaineif?s o2 $20,000 under &m sgreensst parmitting Dumkirk
te use the mazk "Ry Faverita" (the "frademarxX Agrsanent”,

Bhibit 3), and Dunkirk's paynent te Plaineiffs of $18,000 to
usSe & cartain "revised 'My Faverita Ilos Crean’ Jingle”.

$. Pursuant te that Settlisment Agreeasnt, Plain-
titfs and Dunkisk antarsd inte & Stipulatien of Dismissal and
Censent Oxder, antared Dy the Court ea June 28, 1967 (Bxhinit
S). Cnder that Censant Oxder, Dunkisrk vas “"pearssnently en-
joined fram iatringing, authorising the lafringemant oF
uum the infringement of oopyTight in the copyTighted
masical cempositiena entitled "XNT FAVGRITE TEINGS . *

TRADEMARK
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€. Subdaguant w anuyy ef the ...;.'.n' evday,

,;.mtltl IEOUGht 6N u Betien few centanysn, alleging thas
ouakizk Bad vioclatad the cemsant ovder by Lts use of a
eczaarclial recording (reproducad in Bahinit D). Ounkirk
danied that it had viclated the congent order by such use,

and cantanded kat the Settlemant Agreement had speciflcally
suthorised such uss.

8. By Opinicn and OrTdar dated July 13, 1909, tae
pistrict Ceourt (Resnan, J.) detaralnsd that ths Settlemant
AgTeensnt SRould be rascinded on the ground that thers had
pesn BO Beeting e¢f Wha ninds, 4direvctad Plaintiffsta _geturn

all oxr seme oem-mmxmer-mg«:m
sattliament Agreamant, and directad tia pearties te zttampt te
sattle the dispute anev.

£. Dunkirk vearrants and repreusants tiat (€ lhas
csased, PTicy te January i, 1989, any and 2ll use of tie

cemparcial recording (reproduced as Exhidis 0) ef wvhiech
Flaineisss comglained in the contampt motlea.

¥OU TEDRRFORE, in oen.lmn;ua of ths mutusl
preaises and sgreescats centained delew, the uadersigned
asgree as fellews:

1. T™e litigatien and all peanding disputas Betveen
Plaintiffs and Dunkirk, including Plaintiffs’ clsims that
Dunkirk Lnfringed its copyright i{n *XY FAVCAITE TEINGS® on

TRADEMARK
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cars® of the Jettilement AfTeement dated Tune 19, 19q9
(’#”u ), the Trudemark AgTesnent Gated June 29, :13g¢Y
(pxaidit 3), and the Stipulatien 9% Disalssal and Consen:
crder enteresd by the Cowrt on Tume 29, 1947 (BeAidit ), witn
the folloving changes and sedivioeng,

2. Rotwithgtanding anytliing contained in tne Set-
tiement AgTeamant, Dunkirk and ite Sfucoesscrs, licensees, or
its assigns shall refrein freom using the Somaercial recording
reprodiCced in BRiIdiT D, or The musie ané/or lyries of "y
TAVERITE TRINGS® !o¥ any musie v lyries simnilay therets),
vaethar in esnnectien vith tae mrufecture, sale and digeri-
pation of zummmmm, 6T otiarvige.
mmmmzmmmmaum
Csasent Ovdarw, wnder vhieh Dunkirn is 'mnur. anjoined
frem infringing, Wweherising the infrinqement oF caneing the
infringesent of copyright in tae coprzightad musical eonpcsl-
tien entitled *xny FAVORITE TXINGS®, Tesains fully in cuc:,‘
mmtwmur.mlymnzn fuccessors, licen-
3068, aF assigns ef aither the oxriginal osmmercial reeording
vhich was wWe iaitial surject of the litigatiea (repreduced
in BRiN4G W), oF 6f e semmereial recorTding wvkieh ves the
surjest of Plaintiges’ sontexpt metion (reproduced La Exhidie
D), woulg violate that injunctiea.
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3+ Ef, after WNe LPLTAVIGN of Dunnign's 1isenece
wndeE Sha Tradelark AgTeeaant, DNNRRIrR eaxaruises the eptien
set foreh (n paragraph 1 of the TradenarX Agreemant to ranasv
“on the same terms and conditions for anetlier taram of twanty
(30) years® its exclusive right to “use and sudblicense use of
che BATX 'Ry Favorite ...' in coanectiea with the manufao-
cure, sale and disgtridutien of loe cTsanm and other food pro-
cucts TArougBaut the Tnited Statss,” the only payssant due

Plaintites foxr tha exsrcisa of that optiocn shall be tan
dollars ($10).

4. Plainciefs skall retaln wll meneys received
fzom DuAkirk pursuant to ths Settlemant Agrecnent and the

Tradaaark AgTesment, netvitistanding the District Caurt's
Jaly 12, 19%9 Opinien and Oxdar.

S. The Plaintiffs and Dunkirk shall sxacuts ard

mmm«um:mmumuur. These

nlmc'. do pet extsnd te and shall Bet prevent tha partiee
fron cmtd-u the represantaticns, wvarrunties, taras and
conditiens ef this Agreemant.

6. The Piaintiffe sad Dunkirk shall cause *hair
attornays T8 exscuts And daliver, fexr £1ling with the CTnited
suates Districs Court for the Seuthern pistrics ef Nev YorXk,
a Stipulgtien ¢f Dismiesal and Cenisent ordar iA the fexa
amnexad as Bxhikit Q.
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/v This ATesment sats faowwh tha eneire
aderstanding ef the parties vith Teaspect to ita subdsct
2aCTAT, mmlth-mdmdcommntwmw-::na
.avs of Thra STAte of Nev York, and may not be altarsd or

amanded excePt in a signaed writtsa {astrument.

3B WITNZSS MEERECF. tha jarties Bave exseutsd thls
agreemant 88 of the dats £irst writetan abeve.

CEWEIRE ICH CREAX cO., INC. 23TATE OF AICEARD RCOSERS
M"”/ i ! o e
e bys &'\lﬂ F. ' o {amabaa,
' BSTATE OF CSCAR

EAIDCERITRIE 1T

SN MUSIC CONPANY

CEAPPRIL & CO., INC.
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June 28, 1996

chemical Bank
2300 Main Place Tower
guffalo, New York 14202

foothill Capital Corporation

11111 Santa Monica Boulevard

suite 1300

108 Angeles, California 9002%-3333

The Chase Manhattan Bank, N.A.
Cne Chase Square
Rochaster, New York 14643

Re: Dunkirk Iece Crean Co., Inec.
ladies and Gentlemen:

The puzpose of this letter is to set forth our understanding
regarding the assignment to PFieldbrook PFarms Ice Cream, Inc.
(*Pieldbrook”) of the outstanding loans made by The Chase
Manhattan Bank, N.A. (or its predecessor(s)-in-interest) ("Chase")
to Dunkirk Ice Cream Co., Ine. ("Dunkirk®), and the sale by
Chemical Bank ("Chemical®) of certain collateral to Pieldbrook,
and other matters regaxrding the assets of Dunkirk.

Chase has made loans to Dunkirk more fully described and
defined in the Loan Agreement dated June 1, 1994 as the ‘"Amended
Chase Obligations"®, evidenced by, among other things, that certain
First Note, dated June 7, 1994, issued by Dunkirk to the order of
Chase in the original principal amocunt of §6,200,000, and that
certain Second Note, dated June 7, 1994, issued by Dunkirk to the
order of Chase in the original principal amount of $113,564.57.
In connection therewith, (i) Dunkirk granted to Chase a security
interest in certain Collateral, as defined in the Security
Agreement dated June 1, 1994 consisting generally of Dunkirk's
machinery and equipment, accounts, inventory and intangibles, and
(ii) County of Chautaugqua Industrial Devalopment Agancy ("IDA®)

. granted to Chasea a security interest in certain Collateral, as
i defined in the Supplemental Security Agreement dated June 1, 1994,
. comgisting generally of Dunkirk's machinery and eguipment.

BRTI-183748-8
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;'oc,;nill Capital Corporation
me Chase Mannattan 8ank, N.A.
wne 28, 1996

Fag. 2

purchermere, William C. Wells executed a Guaranty Agreement, dated
g8 of June 1, 1994, in favor of Chase., whereby he perscnally
gu,nnteed the Amended Chase Obligaticns, among other things. As
o June 28, 1998, th._ aggragate outstanding principal balance on
the Amended Chase Obligaticns, together with accrued interest and
fges therecn was $6,583,764.41.

Dunkirk is also obligated to Chase pursuant to certain
ynamended Chase Obligations, as defined in the Loan Agreemant,
Jnich  include certain obligations under a 1982 Industrial
pevelopment Revanue Bond, a 1985 Industrial Development Revenue
gond and a 1990 Equipment Lease. As of June 28, 1996, che
aggregate outstanding principal balance on the Unamended Chase
sbligations, together with accrued interest and fees thereon was
$5,334,635.41.

Chemical has made one or more loans to Dunkirk evidenced by
that cezrtain Replacement Note, dated May 23, 19554, issued Dby
punkirk to the order of Chemical in the original principal amount
of $2,700,000. In connection therewith, Dunkirk granted to
chemical a security interest in certain Collateral, as defined in
the Amended and Restated Agreement dated as of May 20, 19394
consisting generally of Dunkirk's personal property, including
without limitation, machinery and eQuipwment, accounts, inventory
and intangibles. In addition, William C. Wells has executed a
guaranty, dated May 23, 1994, in favor of Chemical, whereby he has
personally guaranteed a portion of the Chemical indebtedness. As
of June 27, 1996, the aggregate outstanding principal balance on
the Chemical indebtedness, together with accrued interest thereon
vas $2,085,466.01.

Foothill Capital Corporation ("Poothill") also made loans to
Dunkirk evidenced by, among other things, Loan and Security
Agreement dated as of May 18, 1994. In connection therewith,
Dunkirk granted to Poothill a security interest in certain
Collateral, as defined in the Loan and Security Agreement
consisting generally of Dunkirk's personal property, including
without limitation, machinery and equipment, accounts, inventory
and intangibles. In addition, William C. Wells has executed a
Continuing Guaranty dated as of May 18, 1994, and a Validity
Guaranty dated as of May 18, 1994, in favor of Foothill, whereby
he has personally guaranteed a portion of the Poothill
indebtedness. As of Juns 27, 1996, the aggregate outstanding
principal balance on the PFoothill indebtedness, together with
acczrued interest thereon was $2,845,591.33, exclusive

of an outstanding letter of credit
in the amount of $60,000.00-
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_n,mical Bank
7o0thill Capital Corporation

‘ne Chase Manhattan Bank, N.A.
“ine 28, 1996 .

sage 3

Chase, Chemical and Foothill entered into an Intercreditor
sgreament dated as of May 18, 1994, which., among other things, set
sorth the intended relative priorities of each with respect o
pgticular categories of collateral. Pursuant thareto, (i) Chase
aas a first priority security interest in Equipment Collateral and
2eal Preoperty and a third priority security interest in Non-
rquipment Collateral, (ii) Foothill has a first priority security
interest in Non~Equipment Collateral and a third priority on
fquipment Collateral, and (iii) Chemical has a second priority
interest in Collateral, as all such terms are defined in the
incercreditor Agreement.

Dunkirk has violated certain provisions of its agreements
with Chase, Chemical and Foothill, and is in default under such
agreemencs.

Chase has agreed to assign the Amended Chase Obligations and
rhe Unamended Chase Obligations, as well as all related
ingcruments, documants and collateral as security tharefor
(excluding the rights released as described below), to Fieldbrook
upon the terms described in the Assignment of Agreements and
Consent to Assignment by and between Pieldbrook and Chase. In
consideration of such assignment, Pleldbrook will pay $6,650,000
in cash and execute an unsecured subordinated note to Chase in the
amount of $1,000,000. Chase will terminate the Guaranty Agreement
executed by William C. Wells and release all liens and
encurbrances on or pertaining to the warehouse located on South
Roberts Road, Dunkirk, New Yozrk owned by Edgewood Investments,
Inc.

After the assignment £from Chase, Fieldstone Tarms Realty,
Inc. ("Realty®), an affiliate of Pieldbrook, will accept a deed in
liey of foreclosure from Dunkirk in satisfaction of $3,550,000 of
rhe Amended Chase Obligations, with the balance of the Amended
Chase Obligations remaining outstanding. Pieldbrook will cake
possession of all tangible collateral (other than inventory) and
retain it pursuant to New York Uniform Cosmercial Coda Section 9-
508 in satisfacticn of the remaining obligations from Dunkirk to
Chase. Thereafter, Fieldbrook will cancel the mortgages, and
Realty subsequently will be merged into Fieldbrook.

Pieldbrook will then purchase the accounts, inventory and
intangible collateral of Chemical pursuant to a private sale in
accordance with New York Uniform Commercial Code Section 9-504.
Chemical will then terminate the Individual Guarantee executed by
William C. Wells. Upon completion of the private sale, Pieldbrook

TRADEMARK
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~hemical Bank

~oochill Capital Corporation
rwe Chase Manhattan Bank, N.A.
june 28, 1996

page 4

will enter into a financing with Foothill, which will be secured
security interests and mortgages on all of the assets of

?i’a ldbrook. Poothill, Chemical and Chase acknowledge the
-omnercial reasonableness of the Section 5-505 retention and waive
notice and objection. Foothill and Chase acknowledge the
~omnercial reasonableness of the Section 9-504 sale and waive
notice and objection. Pieldbrook acknowledges the commercial

reasonableness cf the private sale by Chemical.

As you know, all of these transactions will be subjaect to
approval of final documentation, which will constitute the entire
agreement of each party. This letter and acknowledgements hereto
shall be governed by and construed in accordance with the laws of
the State of New York.

If tha foregoing accurately dJdescribes your understanding,
please indicate yocur acceptance of the terms contained herein by
signing this letter or a counterpart hereof below and returning
the original to me.

[N

ce: Mr. William €. Wells, Dunkirk Ice Cream Co., Inc.
ACKNOWLEDGERD AND AGREERD:
CHEMICAL BANK

LD g AL . .~

Name : Dexvens 3. Dordedw
Title:\ie Sresdecve

FOOTHILL CAPITAL CORPORATION

Nafe: Eeos G

’
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zcochill Capital Corperation
rhe Chase Manhactan Bank, N.A.

page 5

tHE CHASE MANHATTAN BANK, N.A.

sy /7(‘""*' [

Nane: [/ Tme s A BA/Ly

Title: ye g AeLs 08~~~

ACKNOWLEDG IMENT

The undersigned, Dunkirk Ice Cream Co., Inc. hereby (i)
acknowledges that it has received a copy ¢f the foregoing letter
and consents thereto, (ii) acknowledges that the ¢transactions
contemplated by the letter are . commercially —reasonable
dispositions, (iii) hereby, izrevocably and unconditionally,
wvaives it rxight to notice and objection of the dispositions
pursuant to Sections 9-504 and 9-3%505 of the New York Uniform
Commercial Code, and (iv) will not do any act or perform any
obligation which is not in accordance with the agreements set
forth in such letter.

DUNKIRK ICE CREAM CO., INC.

By : 3y et
Name: witiAm & vauf
Title vegsida i~

The undersigned, William C. Wells, hereby (i) acknowledges
that he has received a copy of the foregoing letter and consents
thereto, (ii) acknowledges that the transactions contemplated by
the letter are commercially reascnable dispositions, (iii)
hereby, irrevocably and unconditionally, waives his right to
not.=e and objection of the dispositions pursuant to Sections 9-
504 and 9-50%5 of the New York Uniform Coaxmercial Cods, and (iv)
will not do any act or perform any obligation which is not in
accordance with the agreaments set forth in such letter.
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Actactment C
™ LECTUAL PROPERTY SECURI. . GREEMENT

This INTELLECTUAL PROPERTY SECURITY AGREEMENT ("Agreement ). =i
June 28, 199(6. is ana')u:l a'x:‘zuo berween FIELDBROOK FARMS ICE CREA.&L.\%C ?E)éx’a‘:;i
corporasion ("Debtor” FOOTHILL CAPITAL CORPORATION, iforny
("Lender”), in light of the following:  Calforma corporazen

A.  Debtor and Lender are, contemporaneously herewith, entering into that cemain Lo
WMW(WW')‘MOMMdeqm:ﬂ
mmmmghaymmm(mw,zqmmmmwm"m

_ B. Debror is the owner of certain intellectual property, idemtified below, in which Debtor
is granting a secunty interest (o Lender.

NOW THEREFORE, in considenntion of the mutual promises, covenams conditions,
represertations, and warranties hereinafter set forth and for other good and valuable consideration, the
parties hereto matually agree as follows:

1. DEFINITIONS AND CONSTRUCTION.

_ 11 Definitions. The following terms, as used in this Agreement, have the
following meanings:
*Code"” means the New York Uniform Commercial Code, as amended and
supplementad from time to time, and anty successor statute.

“Collateral® means:

@ Each of the trademarks and rights and interests which are capable of being
protected as trademarks (inchuding trademarks, service marks, designs, logod, indica,
mmmmmmmmmmm«
styles, and other source or business identifiers, and spplications pertsining thereto), which are
presently, or in the fiture may be, owned, crested, acquired, or used (whether pursuant to a
m«mm&wnm,hwu:nahmmm(wmmrﬁ
thereto ! 4 inchd is 1 £ (nchuding & rovalt
proceeds of infringement suits), and rights to renew and extend such trademark rigins;

€)) All of Debtor's right to the trademarks and trademark registrations listed on
Schedule A, attached hereto, as the same msy be updated hereafter from time to time;

(=) All of Dabtor's righe, title and interest t0 register trademark claims under any
stats or fiaderal trademack law or regulation of sy foreign courtry and to apply for, renew, and
extend the trademark registrations and trademark rights, the right (without obligation) to sue or
bring opposition or cancellstion proceedings in the name of Debtor or in the name of Lender
for past, present, and fisture infingements of the trademarks, registrations, or trademark rigits
and all rights (but not obligations) correspoading thereto in the United States and any foreign
country, and the associsted goodwill,

Gv) All genenal intangibles relating to the foregoing; and

HARTI 400142
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_ {v) 1l proceeds of any and all of the fo  ._.g (including, without rutaren
license roya. . and proceeds of infringement swts) and. 10 the extent not otherwise :Jci::;c:
all payments under insurance, or any indemnity, Warranty, or guaranty payable by reason =
loss or damage t0 or otherwise with respect to the Coilateral. ’ i

) "Qbligations™ means all obligations, liabilities, and indebtedness of Debtor to Lencer
whether direct, indirect, liquidated, or contingem, and whether ansing under this Agreement, the Lp:i

Agreemnent, any other of the Loan Documents, or otherwise, including all expenses
tn Secuon 11.8 hereot. costs and described

1.2 Constructioa. Unless the context of this Agreememt clearly requires otherwi
rgfmtpﬂnghqqlhxhdeﬂnﬁn@hr,refemmﬁnin@mhﬂudeﬂnpwandnhetc:re'n
"uft_cludmﬂgﬁ';urmhmung.ﬂ:;?rd:n‘dtuwﬂ' “herein,” “hereby,” "hereunder,” and other sumilar terms
refer to Agreement as a e not to any particular provision of this eement. Any nitiall
upnﬂmdtmuspdhnnmdeﬁ:ndhaunmm.mema&nh?ﬂnwmAg?'-ecmcnz
Any reference h_eran}omyofthelombo&maﬂmbdamymdaﬂahmﬁom, amendments,
extensions, modifications, renewals, or suppiemnents thereto or thereof, as applicable Neither tus
Agreement nor any uncertainty of ambiguity herein shall be construed or resotved against Lender or
Debtor, whether under anty rule of construction or otherwise. On the contrary, this Agreement has been
reﬁewpdbyD&tor,Laﬂu,uﬁd\drmwmanthemuedmdimapmed
according to the ordinary meaning of the words used so as to fairly accomplish the purposes and
intentions of Lender and Debtor.

2 GRANT OF SECURITY INTEREST.

Debrtor hereby grants to Lender a first-priority security interest in all of Debtor's right,
ttle, and interest in and to the Collsteral to secure the Obligations.

3 REPRESENTATIONS, WARRANTIES AND COVENANTS.
Debtor hereby represents, warmants, and covenants that:

a1 Trademarks, A true and complete schedule setting forth all federal and state
mwmmmm«mwm«um to
M,«hMMMmMW%:mWNMMMonm

32 V%M.Tothabe‘ofw:boudedge.mhofthe
wdﬁrfbhmmwmgnﬁnaﬁmwhwuwusmﬂy
aware of anty or prospective claim by anty third party any patents or rademarks

maumcmdmymammnﬁmofwmd
person, or of sty besis for ary such claims;

3 Tide. To the best of Debtor's knowledge, except to the extent set forth on
MMhhﬂemm“dhaﬁpqdmmednmuﬂg.m
mt;mdmud!ofthnmandwm&umd_darpfwhm
wmm(mmmsmmm'm). including pledges,

34 NMW«MMMﬂmwmmmoqmdum
connection with its use of each of the patents and trademarks;
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‘ _ 3.5 Juality. Debtor has used and will co. e to use consistent stancarss =f
high quality (which .4y be consistert with Debtor's past practces) in the manufacrure. sue. and
delivery of products and services sold or delivered under or in connecton with the trademnarxs.
including, to the extemt applicable, in the operation and maintenance of its merchandisng operauons,
and will contiruie to maintain the validity of the trademarks;

3.6 Perfection of Security Interest. Except for the filing of a financing staternemt
with the Secretary of State of New York and filings with the United States Patent and Trademark
Office necessary to perfect Lender's security interests, no authorization, approval, or other acton by,
and no notice to or filing with, any governmental authority or regulatory is required either for the gram
by Debtor of the security imerest hereunder or for the execution, delivery, or performance of this

Agreement by Debtor or for the perfection of or the exercise by Lender of 1ts rights hereunder to the
Collazeral in the United States.

4 AFTER-ACQUIRED TRADEMARK RIGHTS.

If Debtor shail obtain rights to any new trademarks the provisions of this Agreement
shall automatically appty thereto. Debror shall give prompt notice in writing to Lender with respect to
any such new trademarks or renewal or exension of any trademark registration. Debtor shall bear any
whnuredhcommdouwhhﬁmuﬁemukmom

s LITIGATION AND PROCEEDINGS.

for oc other ummm@m@ehmmmymptmme
Collateral. Deirtor shall mmqmm'mmwbym
mmmuw:mdwwmmmmaﬂm

mmwmmmmdumgammmm
nwmthﬁdSmMQTMO&gamp@Smmm
&dpmmmw:daﬁndcmshpmgnydhmmmmmmm
nn\e,oritsrigl!toknpnndmﬁninudnndannrkngtn
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7. RIGH. O INSPECT.

Debtor grants to Lender and its employees and agems the right to visit Debtors siant
and facilites which manufacture, inspect, or store products sold under any of the patems or mse-::‘rx:
and to inspect the products and quality control records relating thereto at reasonable nmes dunng
regular business hours.

8. EVENTS OF DEFAULT.
Any of the following events shall be an Evers of Default:

8.1 Loan Agreement. An Evert of Default shall occur as defined in the Loan
Agreement,

82 Misrepresentation. Any representation or warranty made herein by Debtor
or in any documernt furnished to Lender by Debtor under this Agreement is incofrect in any matenal
respect when made or when reaffirmed; and

83 Breach. Debtor fails to observe or perform any covenant, condition, or

agreement to be observed or performed pursuant to the terms hereof which materially and adversely
affects Lender.

9. SPECIFIC REMEDIES.

Upoa the occurrence of any Event of Defilt, Lender shall have, in addition to other
rights given by law or in this Agreement, the Loen Agreement, or in sny other Loen Document, all of
the rights and remedies with respect to the Collateral of a secured party under the Code.

9.1 Notification. Lender may notify Boensees to make royalty paymemts on
license agreements directly to Lender,

shall aiso give notice of the thne and by publishing 4 notice coe tme &t .
the date of the sale in 8 newspsper general circulstion in the county in which the sale
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GIVING EFFECT . (TS CONFLICT OF LAWS PRIN rLES. THE PARTIES AGREE
THAT ALL ACTiuNS OR PROCEEDINGS ARISING IN CONNECTION WITH THIS
AGREEMENT SHALL BE TRIED AND LITIGATED ONLY IN THE STATE AND
FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK. STATE OF VEW
YORK, OR, AT THE SOLE OPTION OF LENDER, IN ANY OTHER COURT IN WHICH
LENDER SHALL INITIATE LEGAL OR EQUITABLE PROCEEDINGS AND WHICH
HAS SUBJECT MATTER JURISDICTION OVER THE MATTER IN CONTROVERSY.
EACH OF DEBTOR AND LENDER WAIVES, TO THE EXTENT PERMITTED UNDER
APPLICABLE LAW, ANY RIGHT EACH MAY HAVE TO ASSERT THE DOCTRINE OF
FORUM NON CONVENIENS OR TO OBJECT TO VENUE TO THE EXTENT ANY
PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS SECTION 10. DEBTOR
AND LENDER HEREBY WAIVE THEIR RESPECTIVE RIGHTS TO A JURY TRIAL OF
ANY CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF ANY OF
THE LOAN DOCUMENTS OR ANY OF THE TRANSACTIONS CONTEMPLATED
THEREIN, INCLUDING CONTRACT CLAIMS, TORT CLAIMS, BREACH OF DUTY
CLAIMS, AND ALL OTHER COMMON LAW OR STATUTORY CLAIMS. DEBTOR
AND LENDER REPRESENT THAT EACH HAS REVIEWED THIS WAIVER AND EACH
KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING
CONSULTATION WITH LEGAL COUNSEL. IN THE EVENT OF LITIGATION, A COPY
OF THIS AGREEMENT MAY BE FILED AS A WRITTEN CONSENT TO A TRIAL BY
THE COURT.

1. GENERAL PROVISIONS.

11.1 Effectiveness. This Agreement shall be binding and deemed effective when
executed by Debtor and Lender.

112 Seccessors and Assigns. This Agreement shall bind and irure to the benefit
of the respective successors and assigns of each of the parties; provided, however, that Debtor may not
assign this Agreement or any rights or duties hereunder without Lender's prior written consent and any
prohibited assignment shall be absolutely void. Lmda:u:yl..uppnﬁ.m_mdmngmsmd
duties hereunder and no consent or approval by Debtor is required with any such assignment.

113 Sectioa Headings. Headings and mumbers have been set forth herein for
convenience only. Unless the contrary is compelled by the context, everything comained in each
section applies equally to this entire Agreement.

114 Interpretation. Neither this Agreement nor amy uncertainty or ambiguity
wmum«mmm«m.mmmmofmm
or otherwise. On the contrary, this Agreement has been reviewed by all parties and shall be construed
mwmnmmmdmmmm»um&mymmm
purposes and intentions of all parties hereto.

1L8 Severabiity of Provisions. Each provision of this Agreement shall be
mﬁh&mma&mﬁmo{ﬁswfuhmddﬁmdnle@
enforceability of any specific provisioa

11.6 Amendments in Writing. This Agreement can only be amended by 2
writing signed by both Lender and Debxor.
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11.7 -ounterpart; Telefacsimile Execut | .his Agreemem may e sxec.ieq
in anmy number of co. .cerparts and by different parties on separate counterpants, each of atucn, +nen
executed and delivered, shall be deemned to be an onginal, and all of which, when taken together. ;nall
consgmute but one and the same Agreemen. Delivery of an executed coumerpart of this Agreemen ov
teiefacsimile shall be equally as effective as delivery of 3 mamually executed counterpant of :tus
Agreemert. Any party delivering an executed counterpart of this Agreemer by telefacamile also shall
deliver 2 manually executed counterpart of this Agreement but the failure to deliver 2 mamually
executed counterpart shall not affect the validity, enforceability, and binding effect of this Agreement.

1.8 Fees and Expenses. Debtor shall pey to Lender on demand all costs and
expenses that the Lender pays or incurs in comnection with the negodation, preparaton,
consummation, sdministration, enforcement, and temunation of this Agreement, including:
(a) reasonable attorneys’ and panilegals’ fees and disbursements of counsel to Lender, (b) costs and
expenses (including reasonable attomeys’ and paralegals’ fees and disbursements) for any amendmert,
mpplanamwﬁe.maaabnqueﬁdommmoqmrhdm@mmme
transactions contermnplated hereby; (c) costs and expenses of lien and title searches; (d) taxes, fees, and
other charges for filing this Agreement at the United States Patent and Trademark Office, or for fling
interest crested hereunder; (¢) sums paid or incurred to pey any amourt or take any actoa required of
Debtor under this Agreement that Debtor fails to pey of take; (f) costs and expenses of preserving and
mmcmmm‘mmm(mmwmm@u
fees and disbursements) paid or- incurred to enforce the security interest crested hereunder, sell oc
otherwise realize upon the Collateral, and otherwise enforce the provisions of this Agreement, or to
defend anty claims made or threstened against the Lender arising out of the transactions

11.9 Nmmuwwmmmdmm
mumdmdﬂumhrqﬁdadwswmwhmwbemmmdwbe
governed by the provisions of Sectioa 12 of the Loan Agreement.

11.10 rnmm;daymmmdmmnmm
when Lender has received psyment and performance, m Obligations, Lender ecute
and defiver to Debtor s termination of all of the security interests granted by Debtor hereunder.
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L 'ng.ep'adou. Thu Agreement, toge ith the cther Loan Documenty
reflect the erire w . :uanding of the parties with respect to the Tansactions comemplated hereoy and
shall not be contradicted or qualified by any other agreement, oral or written, before the date hereof

IN WITNESS WHEREOF, the parties have executed this Agreement on the date first wnnten
above.

FOOTHILL CAPITAL CORPORATION,
a California corporation

N P

Tde:___ Agﬁa.ihtl{' VAT Qr‘:’irifﬂ

aIIéL‘DBROOK FARMS ICE CREAM,
& Delsovare corpocration
amnes

=
g J. Greco,
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spsdaBAT
sssued

2 irk

sesign Only

Auﬂt Janet’s
raverite
raverite

Lasalle

ran Sticks

nari rarms

rreat’s A’Plenty

Pazty Treat
private Label
xy favorite Ice

Creas & Design
old rashioned "HAND

ODIPPIN KINDS®
ruddxngr’lts
rezty ea
scoteh-Pak
Nastear Plece
party Parade
collegesat
sari Paras
scoteh Pak
Treats-A-Planty
Slender Pak
Riverside
Xaster Pliece
ounkirk
Design Only
Cantrel
Big B
Slender Pak
Tresats A Plenaty
Rast lece

Setsy Rsea
Cari PFarms
Cari Parme
Dardi Parms
sceotea-Pak
Dari Purms
Scetca~-Pak
Cari Farns
Hastarpleca
Slander PaR

Registrati.ug

ruaber

843,309
833,493
1120370
1432149

1867123

1806297
1813917
1731410
1631470

1433123

1367986
1173498
830,374
843310
843941
9239960

R W Y

Sate

1/30/68
8/8/67
$/12/7e
12/23/86¢
4/18/86
12/13/9%a
¢/2/93
7/24/9%2
123/38/%3
11710/92
11/6/9%0

12/30/86

10/39/88
10/6/81
€/13/¢7
1/30/¢8
1/33/¢8
8/3/73
9/29/39
13730/88
13730/88
/33778
A

7/12/78
XA

3/37/76¢
7712778
7/13/78
7/733/78
$/33/83
$/33/02
S/33/82
$/33/83
11/14/84
4/18/66
$/23/91
$/710/723
$/23/63
4/18/66&
¢/8/668
6/6/6¢8
8712/ 68
8/312/¢8
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SCHED(CLE B

Borrower 1s aware of the artached, which was appended 10 the Trademark Secunry Agreement
dated as of May 18, 1994 by and between Foothill and Dunkirk Ice Cream Co., Inc.

memwrmdujmmm:ernmmmmmum 10 an
independent marketing company wholly independent of Borrower.
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The use of “Se mark "My Fivonte” has been ' 110 2 sqit rougnt Sv "~e
ors of the Estat. of Richard Rodgers and Oscar Hammaerstein, Williamson Music
0,24
cantys and Chippell & Co., Inc. Pursuant to a Supplemental Settiement Agreement
t.m

e november 20, 1989 (and appended hersto) Dunkirk Ica Cream retains the ngnt to

saihe mark.
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DML AT rymes A acumy .
MTecest made U of WP day e!-‘i{% 1909,

betvean Derethly 7. Rodgers and lavrsros 3. Ntranviaser,
EXgCUtITE of thg ISTats of Richard Redgers, Seretay 3.
Xaxaerstein, William Iammarstein snd mLlly 3inet, as
Pxscutery of t2e Istate of Cscar Nazmerstain I3, Williamsen
misie Company, and Quappell § Co., Ing. (oellectively
‘Plaintif?fs”), and Duakirk 264 Creanm C8., Ins. ("Dunkizxe) .

IECITALA

A. TFalseiffe and Dunkirk entersd imto a
Settiesent AgTucnant S Iuselve Wae Lisputas and the
lisiqution detween them (Amfgars ¥, OURRITR 224 Gresa Cp., o6
CLV. 3611) om June 39, 1967 (BXMINLS A). That Settlement
AsTecmant providad, Lnsag Alla. fex Deakirk's paymest to
PLainELLLE of $20,000 SAdeT SR eqTeEBEt Parmittisg Sxirk
t0 UsSe the BATR "Ny Faverita” (s "Trademark AgTicaent®,
Bxaidis 3), sod Dunkirk'e paymest te Flalmuiffs of $19,000 to
USS & certain "revised 'Ry Paverits les Creas’ Jingle®,

5. PEFsUAnt te thAt Settiement Agreement, Plaia-
titfs aad Duakisk entared inte & Stigulatien of Dismissal and
Consent Oxdar, antared DY the Court ea June 39, 1967 (Bxhinie
C). Chisry that Censent Order, Jumkiyk vas “parsanently en-
joinad from iatriaging, autherising the lafringemant or
mlnmm:wnmam-mm
msienl cempesition entitlied "NT FAVCRITE TEINGSE.®
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LT T
—

- — - —

JUDSATLANS *o ane¥y o8 wag sensens evday,

pieintises IEWNERT SR B Betien ¥ sentamps, aileging than
ouaxisR Bad vielatad e cemsent ordar by its use of a

acgpereial recezding (reproduced in Bxinit 0). Dunkirx
dgnied Shat it bad vielated the consent order By such use,

ond castanded 32AR tha fettieamaat Agreement 2ad speeiflcally
agthorised suah use.

S. By Opinien and Ovder dated July 13, 19€9, tue
sistzist Ceurt (Keanan, J.) detariined tiag the Settlemant °
Agreensnt siould Be rsseinded on the gToand thad thare had
post 20 BAGting of W ninds, Cirevetad Plainuiffs te getuxn
mc-—ummmmnnmu{_uyum

' setilemant AgTeenazs, aad €irvctad tha parties te sttampt e

settle the disputs anew.

2. Dunkirk vearraats and reprueants tiaAt it has
csased, Jriesy ta January i, 1989, any and all use st the
sommercial reeoriing (repreduced as Rxhidis D) of vhied
Plaineisss svuplained ia ths centaspy motliea.

U ZTEXXRTORS, ia nuu.cn.u.a of the mitual
preaises and acresncais esntained Balew, the undersigned
agTeda a8 felleve:

1. T™e lisigatien and all pending disputas detveen
Plalmtiffs and Dunkirk, insluding Plaintiffs' elaims that
Bunkizk infringed Lts cepyright ia XX FAVCRITE TEINGS® on
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s1184ple ow

SiONS. ave Feselived ia o« véanss visa wag
<5738 °f & 3etiiemant Afreemeny dated June 19, 1s3¢7

(3xnidis A), wae TTdamATR AgTesmant CAtAd uae 19, 1987
(mxRidit 3), and the Jtipulatien ¢f Disnissal and Censent
crde? antared by i CSowryt em June 319, 1987 (Bxhidit <), wvith
e felleving changes and additiens.

d. FNotwvithgtanding amything contained in the Set-
ciement AgTeemant, Dunkirk end its sescessers, llcensees, or

iee assiens shall refrain frem using the ammaerclel recordlnyg
TepTetuced L2 BARLILE D, oF WM Jusis and/er lyTies of ¥
TAVORITE TRDNGS® /ox any Tusle oF lyvies siailay thsreto),
vhothar in sonnectlen vitih tha mamufigsture, sale and cigerli- .
»ution of {68 CTEAR and ether feod preducts, ex stiarviss. )
SumXirk recognises that the injenctisn wmbodied ia the

csnsent Ordaw, Wndar vhleh Dunkisk L8 “"permanemily amjeined
trem infringing, wthezising e infriagument er sauveing the
ineringesant of copyTigit iR The eoprzighted musiowl ecmpcsli-
cien eatitied "KT FATCRITS TXNNGS, remaing fully iR effect,

and that any future use ¥y Dnkivk of ite sussessors, licem-
sees, eF 1ssigns of either the exigisal eemmerclal reecriing
vhieh wvas Wa initial suriess of Whe litigatiea (zepzeduoed

ia B2IiE B}, og of The csmmartial reseriing Waieh ves ths
susjest of Flaistiffs’ ceatsmpt Betisn (regreduced ia Zxhinis
D), veuld vielats that iajwnctiem.
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8¢ ASvaw vy SEPplLIation e m;n'c :.u-..(
GEde® the TrademarX AfTeemsnt, Duakirx xazeises the sytiee

sat forih in PATAQTIRR I of the TPRASNAYR Agreemant te Tanew
"6 the samS terms And conditicns fer anetler ara of Swenty
(30) years® its exslusive right ts “use and sublisense use of
thHe BAFX 'Ry Faverits ...' i3 ceanectien with the merufso-
ture, sile and distridutien ef ioe ersas and etder food pro-
CISts WTRUGRNNT Tha Unitad fratss,® the saly paysant tuas

Plaintitfs fox tha eaxsrcise of that sptiea shall de ten
dellays (810).

3

4. PMaingitfs shall retala all meneys resaived
frem Sunkirk pursuant to the Setllamant Agrecmsct and the

Tredesark Agremment, netvitlstanding the Digtrics Court's
Jely 13, 1989 Opialen and Oxider.

S. The Flaimtiits and Dwnlkirk shall exacuts and
axshange releases ia tie fex® annawed in ERiDit P. Theee
mm’um-nuuummumm:mmu
frem safereing the Fegresantitiens, varrsntiss, tarss and
ocenditisrs of thils Agreanssh.

6. ThO Paintiffe xad Duakirx chall cause thair
attorneys % aeents and faliver, fox 211ing vith tha United
ountes Olstries Courd fow ths Sewthara Distries g FNev Yorx,
e stipulstien of Dlsmissal and Canisest Cwdar iA Whe foxm
asmeved 36 BALRIN 4.
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)
!
1

e eNERGAT AtE fovt wng SARire .

FRATTAN W of the pareies vieh S et %0 iva 2N sen

;|meta?, Amzhmmcmwnmmm.

ave of the grats of Nev Yerk, and 32y not de Mltared ap
tnanded except in & signed vrittan iastrumens,

TN WITNESS VAXRLCP, tBe Jartias Bave exseuted this
Afresmant 18 of the 4date £irst vrittan abeve.

AT I8 CAEAx 0., NG,

.~

Wi

ISTAIR OF AICIALD XO0SIRs

-
fenna]

LD A-uq ' ' o (aanlan,

-

WS IC _COOANY
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- . Attachment O
State of Delaware PAGE 1

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "FIELDBROOK FARMS ICE
CREAM, INC.", CHANGING ITS NAME FROM "FIELDBROOK FARMS ICE
CREAM, INC." TO "FIELDBROOK FARMS, INC.", FILED IN THIS OFFICE

ON THE TWENTY-SECOND DAY OF APRIL, A.D. 1998, AT 4 O'CLOCK P.M.

Edward J. Ereel, Secretary of State

AUTHENTICATION:

2633181 8100 DATE: 9041347

981154099 04-23-98
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CERTIFICATE OF AMENDMENT
TO THE
CERTIFICATE OF INCORPORATION
OF
FIELDBROOK FARMS ICE CREAM, INC.

Fieldbrook Farms Ice Cream, Inc. (the "Corporation”), a
corporation organized and existing under and by virtue of the
General Corporation Law of the State of Dalawvare,

DOES HEREBY CERTIFY:

FIRST: That the Board of Directors of said Corporation,
adopted the following resolution proposing and
declaring advisable the following amendment to the
Certificate of Incorporation of said Corporation.

RESOLVED: That the Certificate of Incorporation of tha
Corporation be amended by changing the First
Article thereof so that, as amended, said Article
shall ba and read as follovs:

"The name of the corporation is Fieldbrook Farms,
Inc. "

SECOND: That in lieu of a meeting and vote of the sols
sharesholder, the scle sharsholder has given
written consent to said amendment in accordance
wvith the provisions of section 228 of the GCeneral
Corporation Law of the State ©of Delaware.

THIRD: That the aforesaid amendment was duly adopted in
accordance vith the applicadble provisions of
Sections 228 and 242 of the General Corporation
Law of tha State of Delawvars.

IN WITNESS WHEREOF, Fieldbrook Farms Ice Cresam, Inc. has

caused this Certificate to be signed by Lawrence P. Coassin, its
Secrestary, this 22nd of April, 1998.

FIELDBROOK FARMS ICE CREAM, INC.

e
R
AW 2 Lavrence P. Coassin

Titla: Secretary

HART ) 4$06300-
117/19/96 3.56 "M
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