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STAPER OF DELAWARE
SECRETARY OF SITATE
DIVISION OF CORPORATIONS
FYLED 09:00 AM 06/24/18959

001237656 ~ 2035875
AGREEMENT AND PLAN OF MERGER
OF PERSISTENCE SOFTWARE, INC.
A DELAWARE CORPORATION,
apd
PERSISTENCE SOFTWARDRE, INC,
A CALIFORNIA CORPORATION

This Agreement and Plan of Merger dared as of June 11, 1999 (the “Agreement™) is
between Persistenice Software, Inc., a California corporation (“Persistence-California'™), and
Persistence Software, Inc., a Delaware corporation (‘Pergisience-Delaware™). Persistence-
Delaware and Pervistence-California are sometimes referred to in this Agreement as the

“Constituant Corperations.”

RECITALS

A, Persistence-Delaware is a corporation duly organized and existing under the laws
of the Stats of Delaweare and has an authorized capital of 49,000,000 shares, 41,100,000 of which
are designated “Common Stock,” $0.001 par values per share, and 7,900,000 of which are
designated "Prefemed Stock,” $0.001 par value per share, of which 2,134,715 sheres are
designated a5 Series A Preferved Stock, none of which are issucd and outstanding, 3,243,192 of
which are designated Series B Preferred Stock, none of which are issued and outstanding,
1,544,277 of which are designated as Scries C Preferred Stoek, none of which are isgned and
outstanding, and 775,701 of which are designated as Series D Preferred Stook, none of which are
issued and outstanding. As of June 11, 1999, 1,000 shares of Persistence-Delaware Common
Stack were issued and ocutsranding, all of which are held by Persistence~California, and no shares
of Preferred Stock were issued and ocutstanding.

B. Persistence-California is a carporation duly organized and existing under the laws
of the State of California and has an euthorized capital of 49,000,000 shares, 41,100,000 of
which are designated “Common Stocl,” $0,001 par value per share, and 7,500,000 of which are
designated “Preferred Stock,™ $0.001 par value per share, of which 2,134,715 shares are
designated as Series A Preferred Stock, all of which are issued and outstanding, 3,243,192 of
which are designated Series B Preferred Stock, all of which are issued and outstanding,
1,544,277 of which are designated as Series C Preferred Stock, all of which are issued and
outstanding, and 775,701 of which are designated 3 Series D Preferred Stack, all of which are
iesued and outstanding. As of June 11, 1999, 7,750,222 shares of Commmon Srock were issned
and outstanding and 7,697,885 shares of Preferred Stock were jssued and outstanding.

C. The Board of Directors of Pessistence-Californis has determined that, for the
purpose of effecting the reincorporation of Persistance-California in the State of Delawars, ir is
advisable and in the best interests of Pergistancs-California that Persistence-California merge
with and info Persistence-Delaware upon the terms and conditions pravided in this Agreement.

D. The respactive Boards of Directors of Persistepce-Delawere and Persistence-
California have approved this Agresment and have directed that this Agreement be submitred to
s vate of their respective stockholders and executed by the undersigned officers.

p361324.04
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AGREEMENT

[n considerarion of the mutual agreerments and covenants set forth herein, Persisience-
Delaware and Persistence-Califormia herehy agree, subject to the terms a:nd conditions hercinafter
set forth, as follows;

1. Merger.

1.1 Merger. In accordance with the provisjons of this Agreement, the
Delaware General Corporation Law and the Califomia General Carporatian Law, Persistence-
California shall be merged with and into Persistance-Delaware (the “Merger™), the separate
existence of Persistence-California shall cease and Persistence-Delasvare sheall be, and is
sometimes referred to below ag, the “Surviving Corporsrion,’”” end the name of the Surviving
Corporation shal] be Persistence Sofhware, Inc..

1.2 Filinpg and Effectivenass. The Merger shall became effective upon
campietion of the following actions:

(a) Adoption and approval of this Agreement and the Merger by the
stockholders of each Constituent Corporation in accordance with the applicable requirements of
the Delaware General Corperntion Law sud the California Ganern] Corporation Law;

{b) The satisfactian or waiver of all of the conditions precedent to the
consummation of the Merger as specified in this Agreement; and

{¢)  The filing with the Secretary of Stats of Delaware of an exscuted
Certificate of Merger or an executed counterpart of this Agreement meeting the requirements of
the Delaware General Corpaoration Law.

The date ang tinme when the Merger becomes cffactive is referred to in this Agreement as
the “Effectivs Date of the Merger.”

1.3 Effect of the Merger. Upon the Effective Dare of the Merger, the
separate existance of Persistence~California shall cease and Persistence-Delawars, as the
Surviving Corporation, (a) shall continue to passess all of its asscts, rights, powers and property
as constituted immediately prior to the Bffective Date of the Merger, (b) shall be subject o all
actions previously taken by its and Persistence-California’s Bohrd of Directors, (c) shall succeed,
without other transfer, to all of the assets, rights, powers and property of Parsistense-Californiz
in the manner more fully set forth in Section 259 of the Delaware General Corporation Law,
(d) shall continue to be subject to 2l of the debts, Babilities and obligatiens of Persistence-
Delaware as constituted immediately prior to the Effective Date of the Merger, and (e) shatl
succeed, without ather transfer, to all of the debis, liabilitics and obligations of Petsistence-
California in the same manner as if Parsistence~-Delaware had jrself incurred them, all as more
fully provided under the applicable provisions of the Delaware General Corporation Law and the
California General Corporation Law,

036132¢.04 2-
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2. Charter Documents, Directors and Officers

2.1 Certificate of Incorparation. The Certificate of Incorporation of Persistence-
Delaware as in effect immexdiately prior to the Effective Date of the Merger shall continue in fu]
force and effect as the Certificate of Incorporation of the Surviving Corporation undf duly
amended in accordance with the provisions thereof and applicable law,

2.2 Bylaws. The Bylaws of Parsistence-Delaware gs in effect immediately prior to
the Effectiva Date of the Mearger shall continue in full force and effect as the Bylaws of the
Surviving Corporation uatil duly amended in accordanes with the provisions thersof and
applicable law,

2.3 Directors and Officers. The directors and officers of Parsistence-California
irnrnediately prior to the Effective Date of the Merger shall be the directors and officers of the
Surviving Corporation until their successors shall have been duly alected and qualified or as
otherwise provided hy law, the Cerificate of Incorporation of the Surviving Corporation or the
Bylaws cf the Surviving Corporation.

3. Manner of Canversion of Stock

3.1 Persistence=California Commeon Steck. Upon the Effective Date of the Merger,
each one ghare of Persistence-California Common Stock issued and ourstanding immediately
prior thereto shall, by virtue of the Merger and without any action by the Constituent
Corporations, the holder of such share or any other person, be converted into and exchanged for
ane fully paid and nonassessable share of Common Stock, $0.001 par value, of the Suviving
Corporaton. No fractonal shars interests af the Swviving Corporation shall be issued, Any
fractlonal share interests to which a holder would otherwise be entitled shell be aggregated so
that no Persistence- California sharsholders shall receive cash in an amount greater than the
value of ante (1) full share of Persistence-Delaware Common Stock.

3.2 Persistence-California Preferred Stock. Upon the Effective Data of the Merger,
each share of Persistence-Culifomia Series A Preferred Stock, Sexies B Proferred Stock, Series C
Preferred Stock, and Series D Preferred Swock issued and ontstanding immediately prior thereta,
which shares ere convertible inta such number of shares of Persistence-Califomia Common
Stock as set forth in the Persistence-California Articlas of Incorporation, as amended, shall, by
virtue of the Merger and without any action by the Constituent Corporarions, the holder of such
shares or any other person, be converted into and exchanged for one firlly paid and non-
assessable share of Series A Preferred Stock, Series B Preferred Stock, Series C Prefarred Stock, -
and Series D Preferred Stock of the Surviving Corporation, 50,001 par value per share,
respectively, heving such rights, prefarences and privileges as set forth in the Certification of
Incorporation of the Surviving Corporation, which shares of Preferred Stock shall be convertible
into the same number of shares of the Surviving Corporation’s Commaen Steck, 50.001 par value
per share, as such share of Persistence-California Preferred Stock was convertible into shares of
Persistence-Califormia Common Stock immediately prior to the Effective Date of the Merger,
subject to adjustment pursuant to the terms of the Certificate of Incorporation of the Surviving
Corporation.

0361324,04 .3~
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N i3 Persistence~California Ontlons, Stock Purchase Rights and Convertible

Securities.

(2) Upen the Effective Date of the Merger, the Surviving Carporation shall
assume the obligatans of Persistence-California under Persistence-California’s 1994 Stoclk
Purchase Plan, Amended and Restated 1997 Stock Plan, 1999 Employee Stock Purchase Plan
and 1995 Directoss” Stock Option Plan, and all other employes benefit plans of Persistence-
California. Each outstanding and unexercised optian, other right to purchasc or security
convertible into Persistence-California Commeon Stock or Preferred Stock (a “Right™?} shall
become, subject to the provisions in prragraph (c) bereof, an option, right to purchase or a
security convertible into the Surviving Corporation's Commeon Stock or Preferred Stock,
respectively, an the basis of one share of the Surviving Corperation's Commeon Stock or
Preferred Srock, as the case may be, for cach one share of Persistence~California Common Stock
or Preferred Stock issuable pursuant to any such Right, on the same terms and conditions and at
an exercise price equal to the exercisa prics applicable to any such Peraistancs-California Right
at the Effective Datc of the Merger. This paragraply 3.3(a) shall not apply to Persistence-
Califomia Common Stock or Preferred Stock. Such Commen Stock end Preferred Stock are
subject to paragraphs 3.1 and 3.2 hereof respectively.

®) A number of shares of the Surviving Corporation’s Common Stock and
Preferred Stock shall be reserved for issuance upan the sxercise or conversion of Righrs equal to
the number of shares of Persistence-California Common Stock and Preferred Stock so reserved
immediately prior to the Effective Dats of the Merger.

Notwithstanding the foregoing, with respact to options issned wnder the Perzistence-
California 1997 Stack Plan that are assumed in the Merger, the number of shares of Commen
Stock to which the holder wanld be otherwise entitled upon exercise of each such assigned
option following the Merger shall be rounded down 1o the nearest whole number and the exercise
prica shall be rounded up to the nearest whole cent, In addition, no "additional benefits™ (within
the meaning of Section 424(a)(2) of the Internal Revenue Code of 19885, as amended) shall be
accorded to the optionees pursuant to the assumption of their options,

3.4  Persistence-Delaware Common Stock. Lfpon the Effective Date of the Merger,
each share of Common Stack, §0.001 par value per ghare, of Parsistence-Delaware issied and
outstanding {mmediately priar thereto shall, by virtue of the Merger and without any action by
Persistence-Delaware, the holder of such shares or agy other person, be canceled and returned o
the status of authoriZzed but unissued shares.

3.5 Exchange of Certificates. Afier the Effective Date of ths Merger, each holder of
an outstanding certificate repressnting shares of Parsistence-California Commen Stock or
Preferred Stock may be asked to surrender the same for cancellation o an exchange agent, whose
name will be delivered to halders prior to any requested exchanpe (the “Exchanges Agent™). and
each such holder shall be entitled to receive in exchange therefor a certificate or certificates
representing the number of shares of the appropriate clags and series of the Surviving
Corporarian’s capital stock into which the surrendered sharss were canverted as herein provided.

Q0361324.04 - 2
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" Und! so swrendered, cach outstanding certificate theretofore representing shares of Persistence-
California capital stock shall be deemed for all purpases to represent ths pumber of whole sharcs
of the appropriate class and series of the Surviving Corporation’s capital stock into which such
shares of Persistenee-Califormia capital stack were converted in the Merger.

The registered owner on the books and records of the Surviving Corporetion or the
Exchange Agent of any such outstanding certificate shell, untl such certifieate shall have been
surrendered for transfer or conversion or otherwise accounted for to the Surviving Corporarion or
the Exchange Agent, have and be antitled to exercise any voting and other rights with respect to
and to receive dividends and other distributions upon the shares of capital stock of the Surviving
Corporation represented by such outstanding certificate as provided above.

Eeach certificate representing capital stock of the Surviving Corporation so issued in the
Merger shall bear the same legends, if any, with respect to the ractrictions on transferability as
the certificates of Peysistence-California so converted and given in exchange thorofor, unless
otherwise datermined by the Board of Directors of tha SuMVmg Cerporation in compliance with
applicable laws,

If any certificate for shares of Surviving Corporation’s stock is to be issued in 2 name
other then that in which the certificate surrendered in exchange therefor is registered, it shall be a
conditien of issuance therssf thar the cartificate so surrendered shall be properiy endorsed and
otherwise in proper form for trensfer, that such transfer atherwisc be proper and comply with
applicoble securities laws and that the persan requesting such wansfer pay to the Exchange Agent
any transfer or other taxes payable by reason of the issuance of such new certifieate in a name
other than that of the registered holder of the cartificats surrendered or establish to the
satisfaction of the Surviving Corporation that such tax has been paid or is not payable.

4. General

4,1 Cavenanty of Persistence-Delaware. Persistence-Delaware covenants and
agrees that it will, on or before the Effective Date of the Merger:

(a) Qualify 10 do business a1 a forcign corporetion in the State of Californin
and irrevocably eppoint an agent for service af process as required under the provisions of
Section 2105 of the Californiz Genersl Corporzation Law,

() File any and all decuments with the California Franchise Tax Board
necessary for the aseumption by Persistence-Delaware of all of the franchise tax liabilities of -
Persistence-California; and

(c) Take such other actions as may be required by the Californie General
Corporation Law,

4.2 Further Assurances. From time o time, as and When required by Persistence-
Delaware ar by ifs succsssors or assigns, there shall be executed and delivered on behalf of
Persistence-California such deeds and other instruments, and there shall be taken or caused o0 be

0351334.04 -5-
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- taken by it such further and othar actions, as shall be appropriate or necessary in order to vest or
perfect in, or conform of recard or ctherwise by, Persistance-Delaware the ttle to and possession
of all the property, interests, assets, rights, privileges, immunides, powers, franchises and
authority of Parsistence-California and otherwise to carry aurt the purposes of this Agraement,
and the officers and directors of Persastence~-Delaware are fully authorized in the name and on
behalf of Persistence-California or otherwise 1o take amy and all such action and to exzcute and
deliver any and all such deeds and other instruments,

4.3 Abaundonment. Al any time befare the Effective Date of the Merger, this
Agreement may be terminated and the Merger may be abandoned for any resson whatsoever by
the Board of Directors of either Persistence-California or Persistence-Delaware, or both,
notwithstanding the approval of this Agreement by the shareholders of Persistence-California or
by the sole stockholder of Persistence-Delaware, or by both.

44  Amendment. The Boards of Direetors of the Constituent Corporations may
amend this Agreement at any time prior to the filing of this Agreement (or certificare in lien
thereof) with the Secretary of State of the Stats of Pelaware, provided that an amendment made
subsequent to the adoption of this Agreement by the atackholders of either Canstituent
Corporation shall net: (a) alter or change the amount or kind of shaves, securities, cash, property
and/or rights t© be received in exchange far or on conversion of all or any of the shares of any
class or series thereof of such Constitnent Carporation, (b) alter or change any term of the
Certificats of Incorporation of the Surviving Corporation to be effected by the Merger, or
(c) alter or change any of the terms and conditions of this Agreemant if such alteration or change
wauld adversely affect the holders of any class or series of capital stock of such Constituent
Corporation.

4.5 Registered Office. Tha registered affice of the Swrviving Carporation in the
State of Delawere is located ar 1209 Orange Strect, Wilmington, County of New Castle,
Delaware 19801, Corporation Trust Company iz the registered agent of the Swrviving
Corparation at such address.

4.6 FIRPTA Notification.

(a) On the Effective Date of the Merger, Persistence-California shall deliver
to Persistence-Delaware, ps agent for the sharehalders of Persistence-California, & properly
excouted statemicnt (the “Statement™) in substantially the form attached llegeto as Exhibit A.
Persistence-Delaware shall retain the Statement for 2 period of not less than seven years and
shall, upon request, provide a capy thereof 1o any person that was & shareholder of Persistence:
California immediately prior to the Merger, In consequence of the spproval of the Merger by the
sharcholders of Persistence-California, (i) such shareholders shall be considered to have
requested that the Statement ba deliversd to Persistence-Delaware ag their agent and
(i) Persistence-Delaware shall be considered to have received a copy of the Statement at the
request of the Persistence-California shareholders for purposes of satsfying Persistence-
Delaware’s obligations under Treasury Regulation Section 1.1445-2(c)(3).

0361334,04 .6~
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(b) Persistence-California shall dsliver to the Internal Revenue Service a
potice regarding the Statement in accordance with the requirements of Treasury Regulation
Section 1.897-2(h)(2).

4,7 Agreement. Executed capies of this Agreement will be an file at the principal
place of business of the Surviving Corporation at 1720 South Amphlett Blvd., Third Flaor, San
Mateo, California 94402, aud copies thereof will he furnished to any stockholder of either
Coustituent Corporation, upon request and without cost.

4.8 Governing Law. This Agreement and all acts and fransactions pursuant hereto
and the rights and obligations of the parties hereto shall be governed, construed and interpreted in
accordance with the laws of tha State of California, without giving effect ts principles of
conflicts of law.

4.9  Counterparts, This Agresemen? may be executed in two or more counterparts,
each of which shall be deemed an original and all of which together shall eonstirute one
Instrument.

0361 124,04 -
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The undersigned authorized represenatives of the Constinrent Corporation have executed
and acknowledged this Agreement as of the date first set forth above.

SIGPAQES.DOC

PERSISTENCE SOFTWARE, INC,,
a Delaware corporation

A

By:

Christopher J7Keene, Chief Executive Ofﬁcer
and Chairman of the Roard

PERSISTENCE SOFTWARE, INC,,
a California corporation

3 a
By: /

ne, Chief Executive Officer
of t.".m Beard

" Rt "2l U
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Persistence Softwara, Inc.
A Delaware Corporation
QFFICERS' CERTIFICATE OF APPROVAL OF MERGER
Christopher Keene and Christine Russel] certify that:

1. They are the chatrmanand Chisf Execurive Officer and the Secretary,
respectively, of Persistence Software, Ine,, a corporarion organized under the laws of the State of
Delaware.

2. The corporation has authorized two classes of stack, designated “Commen Stock”
and “Preferred Stock,” raspectively.

3. There are 1,000 shares of Common Stock outstanding and entitled to vote an the
Agreement and Plan of Merger attached hercto (the “Merger Agreement”), There are na shares
of Preferred Stock outstanding.

4, The principal terms of the Merger Agraement wese spproved by the Board of
Directors and by the vote of a8 number of shares of each class and series of stock which equaled
or exceeded the vote recuired.

5. The percentage vote required was more than S0% of the votes entitled %o be cast
by holders of outstanding shares of Common Stock,

Cheistopher Keene and Christine Russell further declare under penalty of perjury under
the laws of the States of Delaware and Celifornia that each has read the foregoing certificate and
knows the contenis thereof and that the same i3 true and cormrect of each's own knowledge.

Executed in San Maten, Californizon _June 11 1900,

[

Chiis®pher &eene, Chief Executive Officar

and C?pmu the ard

Christine Ruasell, Secretary
and Chisf Finaneial Officer

SIGPAGES.DOC
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Sta z‘e-'of Delawware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HERERBY CERTIFY THE ATTACEED IS A TRUE AND CORRECT

COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

A CALIFORNIA CORPORATION,
UNDER THE NAME OF

"PERSISTENCE SOFTWARE, INC.",

WITH AND INTO "PERSISTENCE SOFTWARE, INC."

"PERSTSTENCE SOFTWARE, INC.", A CORPORATION ORGANIZED AND

EXISTING UNDER TEE LAWS OF THE STATE OF DELAWARE, AS RECEIVED

AND FILED IN THIS OFFICE THE FOURTEENTH DAY OF JUNE, A.D. 1999,

AT 9 O'CLOCK A .M.
A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COQUNTY RECCRDER OF DEEDS.

A M/-’?fw/

Edward ], Freel, Secretary of State

AUTHENTICATION; 2802270

3035875 B8100M
DATE: 06-14-93

991237656
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