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State of Delaware

Office of the Secretary of State

PAGE 1

., EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OI" THE RESTATED CERTIFICATE OF "ETHER.COM, INC.'", CHANGING
ITs NAME FROM "ETHER.COM, INC." TO "KEEN.COM, INC.", FILED IN

THIS OVFICE ON THE FIFTH DAY OF NOVEMBER, R.D. 1999, AT 9

O'CLODCK A.M.

Edward |. Freel, Se-retary of State
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STATE OF DELAWAREF
SECRETARY OF STATE

O RAFTHEON OF CORPORATIONS
AMENDED AND RESTATED CERTIFICATE OF [NCORP?ILED O e

OF ETHER.COM, m,tc-' 991470865 — 3048140
A Delaware corporation

The undersigned, Karl Jacob and Sean D. Van der Linden, hereby certify that:

ONH: They are the duly elected and acting President and Secretary, respectively,
of sa1d corporation.

TWO: The rame of the corporation is Ether.com, Inc. and that the corporation
w s ortginally incotporated on May 25, 1999, pursuant to the General Corporation Law under
th = narne Ether.com, Inc.

THREE: The Certificate of Inc-orporation of said corporation shall be amended
ar d restated to read in full as follows:

ARTICLE1I
The name of this corporation 1s Keen.com, Inc.
ARTICLE D

The address of the registercd office of this corporation in the State of Delaware is
15 Fast North Street, in the City of Dover 19901, County of Kent. The name of its registered
agcmt at such addrees is Incorporating Services, Ltd.

ARTICLFE I

. The pature of the business or purposes to be condneted or promoted is to engage
In any lawful act or annvity for which corporations may be organized under the Gencral
Ccrporation Law of Delaware,

ARTICLE IV

A, Classea of Stogk, This corporation is authorized o issue two classes of
stock 1o be designated, respeotively, “Common Stock™ and “Preferred Stock.”™ The rotal rmmber
of shareg that this corporation is authorized to issuc is forty million (40,000,000) sharex, Thirty
millian fivr hundred thousand (30,500,000) sharcs shall be Commeon Steck, par vale $0.0001
pe shrar, and mee million five hundred thmisand (9,500,000) shares shall be Preferred Stock,
par value $0.6001 par share.

B. ights ces_and Restrictions of Preforred_Stock. The rights,
preferences, privilcges, and restriotions granted to and impaxed on the Series A Preferred Stock.
which series shall consist of one million five hundred thousend (1,5 00,000) shares, and the
Series B Preferred Stock, which series shall consist of cight million (8,000,000) shares, arc as set
for:h bclnw in this Article IV(B).
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1. Dividend Provigiong. The halders of shares of Serles A Preferred Stock
and Series B Preferred Stock shall be entitled to rmomive dividends, out of any assrts Jegally
available therefor, prior and in preferente to amy dcclaration or payment of any dividend
(payable other than in Common Stock or other sccutitics and rights convertible iotn or entitling
the holder therrof 10 receive, directly or indirectly, additional shares of Common Stock of this
corporasion) on the Common Stock of this comoration, st the rate of (i) in the cass of the
Sesics A Preforred Stock, $0.0267 per share per annum (as adjusted for any stock splits, atock
dividends, recapitelizations or the like occurring after the date of filing of this Amended and
Restated Certificste of Incorporation), and (ii) in the case of the Seriex B Preferred Stock, £0.03
per sharc per annum (as adjusted for amy stock splite, stock dividends, rccapitalizations or the
lik = occutring after the date of fling of this Amended and Restated Crrtificate of Incorporation),
or, if grester (as determined an a per snnum basis and an as converted besis for the Series A
Pri:ferred Stock and Series B Preforred Stock), an amount equal to that paid on any cther
oulstanding shares of this carporation, paysble quarterly when, as and if declared by the Board of
Directors. Such dividenrs shall not be cumutative, Declarcd but unpaid dividends with respect
to & sbare of Serier A Preferred Stock or Seriee B Preferred Stock shall, upon conversion of snch
ahare to Comrpon Stnck, be peid to the extent asscts xvc lcgally available therefor either in cash
or in Common Stock (valued at the fair market valur on the date of payment s detcrrined by
ths Board of Directors of this corporation). Any amoupts for which asses are not lcgally
available shall he paid promptly as assets becomes legally available thetefor.

() In the event of any Hquidation, dissolution or winding up »f this
coxporation, sither voluntary or inveluntary the holders of Seriee A Preferted Stock and Series B
Pixferved Stock shall be entltled to reomive, prior and in preference tu any distribution of any of
the assets of this corporation to thr holders of Common Stock by rcason of their ownership
thereof, (A) in the case of the Series A Preferred Stock, an amount per share equal to the sum of
{¥) 30.333 (as adjustad for any stock splits, stock dividends, recapitalizations or the like occurring
a:ter the date of filing of this Amcnded and Restated Certificate of Incorporation) for each
o metanding share of Scrcs A Preferred Stock (the “Original Serics A Issue Price™) and (ii) an
amount equal to declared but unpaid dividends oa such share, and (B) in the case of the Series B
Freferred Stock, an armount per share equal to the sum of (1) $0.97 {as adjusted for any stnck
splits, stock dividends, recapitalizations or the like occurring after the daie of filing nf this
Amended and Restated Certificate of Incorporation) for each ouwtanding share of Scrica B
Preforred Stock (the “Original Series B Issue Price™) and (ii) an amount equal to declared but
uapaid dividends on such share. If upan the occwrrence of such event, the assets amd funda thus
distributed ameng the holders of the Seres A Preferred Stock and Series B Preferred Stock shall
ke insufficient to permit the payment tn such holders of the fuil aforesaird preferential amcunts,
ticn the entire sssets and funds of this corporation legally available for distribution shall be
digtributed ratably among the holders of the Series A Prefemred Stock and Seriea B Praferred
$tock so that each holder receives the same percentage of the applicahlc preferential amount.

(b) Upen the completion nf the distribution required by subparagraph (a) of
thi= Scction 2, the holders of the Commnan Stock of this corporation shall receive all of the

remaimng assets of this corporation pr rata based on the number of shares of Common Stock
tield by each.
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() ) For purposes of this Section 2, unless otherwise agreed by holders
of it least 8 majonty of the then oustanding sharcs of Series A Preferred Stock and Serics B
Preferred Stnck (voting together as a single class and not as separate series, and on an as-
corverted basis), a liquidation, dissolution or winding up of this corporation shall he deomed to
be occasinned by, or to include, (A)the acquisition of this corporation by annther entity by
means of any transaction or series of related transactions (including, without limitation, any
recrganization, merger ot consolidation) that results in the transfer of fifty pracent (50%) or more
of he outstandipg voting power of this corporahon; or (B} a gale of all or substantially all of the
aszcts of this corporation,

(i} Im sny of such events, if the oconsideration received by this
colporation is other than cash, its value will be deemod sts fair rnarket value. Any secunties shall
he valued as fnllows:

(A)  Seouritics not subject to investment letter or other similar
restrictions on free marketability covered by (B) below:

N If traded on a socurities exchangz or through The
Nr sdaq National Market, the value shall be decmed to be the average of the closing prices of the
seotities on such exchange over the thisty (30) day period ending three (3) days prior to the
closing;

2) If actively traded over-the-counter, the value shall
be deerned +0 he the average of the closing bid or salc prices (whichever is spplicable) aver the
thirty (30) day period ending three (3) days priar tn the closing; and

3 If there is no active public market, the value shall be
th fair market valur thercof, as mutually determined by this corporation and the holders of at
{stist a majority of the voting power of all then outstanding shares of Preferred Stock.

(B}  Tho mcthod of valuation of securities subject to investment
je'ter or ofher restrictions on frec markctability (other than restrictions arising solely by virtue of
a stockholder’s stanis as an affiliate or former affiliate) shall be to make an appropriate discount
£om the marker value determined as above in (A) (1), (2) or (3) to rcflect the approximate fair
i arket value thersof, ax mutually determined by this corporation and the bolders of at Jeast a
majority of the voting power of all then outstanding shares of such Prefemred Stock.

(iii) In the event the requirements of this subsection 2(c) are mot
cemplied with, this corporation shall forthwith either:

(A}  causc such clasing to he postponed uniil such tme as the
requirements of this Section 2 have been complied with; or

() cancel such transaction, in which event the rights,
preferences and privileges of the holders of the Series A Preferred Stock and Series B Preferred
5ock shall revert to and be the same as such rights, preferences and privileges existing
inmmediately prinr @ the date of the first notice referred tn in subsection 2(c){(iv) hercof.
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(iv) This corporation shall give cach holder of record of Seres A
Preferred Stock and Series B Preferred Stock written pntice of auch impending, transaction not
later than twenty (20) days prior to the stockholders’ meeting called to approve such transaction,
ot iwenty (20) days prior to the closing of such transactiom, whichever is earlier, and shall alsc
nat fy such holders in writing of the final appraval of such transaction. The first of such natices
shall describe the material terms and conditions of the impending transaction and the provisions
of his Section 2, and this corporation shall thereafter give such holders prompt notice of any
ma enal changes. The trapsaction shall in no cvent take plece sooner than rwenty (20) days after
thi! corporation has given the first notice provided for herein or sooner than tea (10) days after
thit. corporation has given notice of any material changes provided for hexrin; provided,
however, that such periods may be shortaned upon the written consent of the holders of Preferred
Stock that are entitled to such notice rights or similar notice rights and that represent ot leest &
rmajority of the voting pawer of all then outstanding shares of such Preferred Stock but in no
eve ot will such notice prriods be shortened to less than wo (2) days.

3. Redemptign. Thc Series A Preferred Stock and Series B Preferred Stock
are not redeemable,

4.  Conversion. The holders of the Serics A Prefared Stock and Series B
or: ferred Stnck shall have conversion rights as follows (the “Conversion Rights™):

(&)  Right 1o Comyerd. Each share of Series A Preferred Stock and Serics B
Pruferred Swock shall be convertible, at the option of the holder thereof, at any tirue after the date
of izsuance of such shasc, at the office of this corporation or any transfer agcot for such stock,
ints such number nf fully paid and nonassessable shaves of Common Stock as 18 determined by
dividng the Original Iasue Price for such series by the Conversion Pricc applicable to such share,
determined a3 hereafter provided, in effect on the date the ccriificate 13 surrendered for
convevsion, The :nitial Conversion Price per share for sharcs of Series A Preforred Stock shall
be the Original Seriea A Issue Price and the initial Conversion Price per share for shares of
Se-ics B Preferred Stock shall be the Original Series B Issue Price; provided, however, that tho
Ccnversion Price for the Serles A Preferrod Stock and Scries B Preferred Swock shall be subjeet
to adjustment ag set forth in snbsectinn 4(d).

(b) Automatic Conyersiony, Bach share of Sorics A Preferred Stock and
Seres B Prefared Stock shall entomatically be cooveste into shares of Commen Stock at the
Cenversion Price ot the time in effect for such series immediately upon the earlier of (i) this
co poration’s sale of its Commion Stock in a public nffering, the public offering price of which
wes ot less than $20,000,000 in the agmrgate or {ii) the date specified by written consent or
ag wement of the holders of a majority of the then outstanding shares of Serles A Preferred Stock
ani Series B Preferred Stock (voting together as a single class and not as separate senies, and on
an s converied basig),

{c) Meghanicg of Conveggion. Befora amy holder of Serias A Preferred Stock
ar Scries B Preferred Stock chall be entitled to convert the same into shares of Common Stack,
he shall surrendor the cerificate or certificates thercfor, duly endorsed, at the office of this
corporation or of any transfer agent for tho Serics A Preferred Stock and Series B Prefeoed
Stack, and shall give writtrm mntice to this corporation at it principal cotporars nffice, of the
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slection to convert the same and shall state thercin the name or names in which the certificate or
sertificates for shares nf Common Stock ave to be issued. This rnmoration shall, aa soon as
sracticable thereafter, ismue and deliver at such office to such holder of Series A Prefetred Stock
>r ‘leries B Preferred Stock, or to the nominee or nominers of such holder, a certificate or
-enificates for the number of shares of Common Stock to which such holder shall be entitled as
aforesaid. Such conversion shall be deemed to have been mada immadiately prior to the close of
bus ness on the date of such surrender of the shares of Scries A Preferred Stock or Serice B
Pre ‘erred Stock to be converted, and the person or porsons cntitled to receive the shares of
Cornmon Stock issuable upon such conversion shall be treated for all purposes as the record
holder or holders of such shares of Comman Steck as of such date, If the conversion is in
connection with an underwritten offering of soruritics rogistered pursuant to the Securities Act of
1933, ar amended, the conversion may, at the option of any holder tendering Series A Prcfoard
Stosk or Series B Prefarred Stock for conversion, be conditioned upon the closing with the
unéerwriters of the sale of seruritics pursuent to such offering, in which event tho person(s)
entitled to receive the Crmmom Stock upon conversion of the Series A Preferred Stock or
Serieg B Preferred Stock shall not be deemed to have couverted such Senex A Proferred Stock or
Series B Prefpsred Stock until iramediately prior to the cloging of such sale of securities.

(d) Conversion Price Ardjustnerits of Preferred Stock for Sphis and
Combinations, The Conversion Price nf the Scrics A Preferred Stock and Series B Preferred
Stozk ahall be subjeet to adjustment from time to time as follows:

(i} In the event this corporation shonld at amy time or from time
tmec after the date upon which this corparation first issned Seriea B Profarred Stock (the
“Pirchase Date™) fix a record date for the effcctnation af a split or subdivision of the outstanding
shares of Common Stock or the determination of holders of Common Stock entitled to receive 2
dividend or other diswribution payable in additional shares of Commmmon Stock or other securitics
or tights convertible into, or entitling the holder thereof to receive directly or wndircctly,
adcitional shares of Cammon Stock (hereinafter reforred to as “Common Stock Fauivalents™)
without payment of any cemeideration by such holder for the additional shares nf Common Stock
or ‘he Common Stock Equivalenta (including the addiriopal shares of Common Stock 1ssusble
uptn converxinn or excreise thereof), then, ae of such record date (or the: dabe of such dividend
disimbntiom, split or subdivision if no record date is fixed), the Conversion Price of the Seriee A
Preferred Stock and Series B Preferred Stock shall ba appropriatcly decreascd so that the number
of sharcs of Common Stock igeusble on conversion of each share of such geriee shall be
ipcreased in proportion to such increage of the aggropate of shares of Common Stock outstapding
an¢. those issuable with regpect to such Common Stock. Equivalents.

(i) If the number of shares of Common Stock oxtstanding at any time
After the Porchase Date is decreased by a combinaton of the outstanding sharcs of Commeoen
Stack, then, following the record date of such combination, the Conversion Pricc for the Series A
Prefereed Stock and Series B Preferred Stock shall be appropriately incroased so that the number
of shares of Common Stock issuablc on conversion of cach share of such series shall be
dec reased in proportion to such decrease in outstanding shares,

(c) Other_ Distcibutionny.  In the event this corporation shall declare a
iz nbution payable in securities of other persons, evidences of indebtcdness issued by this
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rorporaton nr other persons, aseets (excluding cash dividends) or options or rights not referred
1o in subscctiom 4(d}(i), then, in earh such caxe for the purpose of this subsection 4(c), the
holders of the Series A Preferred Stock and Scrics B Preferred Stock shall be entitled o a
proportionste share of any such distribution as though they wers the holders of the mymber of
phares of Commeon Stock of this corporation into which their shares of Series A Preforred Stock
and Serics B Preferred Stock are convertible as of the record date fixed for the determination of
the holders of Common Stock of thix corporation entitlad to receive such distribution.

(f Reoapilalizations, If at apy time nr from time to time there shall be a
recapualization of the Common Stock (other than a suhdivision, combination or merger or sale
pf #ssets transaction provided for elsewhere in this Section 4 or m Section 2)} provision shall be
made so that the holdare of the Series A Preferred Stock and Serjes B Preferred Stock shall
thoreafier be entitled to receive upon conversion of the Series A Preferred Stock and Serics R
Preferred Stock the number of shares of steck or other securities or property of the Company or
otherwise, to which a holder of Commeon Steck deliverable upon: conversion wonld have becn
eatitled on such recapitalization. In any such case, appropriate adjustmnent shall be made in the
application of the provisions nf this Scction 4 with regpect to the nghts of thc holders of the
Beries A Preferred Stock and Serles B Preferred Stock after the recapitalization to the end that
the provisions of thus Section 4 (including adjustment of the Conversion Prico then in effect and
the number of shares pirchasable upon conversion of the Series A Preforred Stock and Series B
Preferred Stock) shall be applicable after that event ag nealy eprivalont as may be practicable.

(8) Noglmopaipment Thix corporation will not, by amendment of its Amended
and Restaled Certificate of Incnmporation or through any reorganization, recapitalization, transfer
pf assets, cansclidation, merper, dissolution, issus or sala of securities or my other voluntary
action, avoid or seek tn avnid the observance or perfortmance of any of the terms to be observed
or performed hercunder hy this corporstion, but will at all times in good faith essist in the
rarrying out aof all the provisions of this Section 4 and in the taking of all such action z& may be
necessary nr appropriaic in order to protect the Conversion Rights of the holders of the Series A
Preferred Stock and Series B Preferred Stock against impairment.

{b)  Na Practipnal Sharcs and Certificate as 1o Adjuspments.

(1) No fractional shares shall be issued upon the conversion of amy
rharc or shares of the Series A Preferred Stock or Scrics B Preferred Stock, and the number of
shares of Common Stock 1o be issued shall be mounded to the nearsst whole share. Whether nr
not fractional shares are igsuable upon such conversion shall be determined on the basis of the
total number of shares of Series A Preformed Stock and Series B Preferred Stock the holder is at
the time converting into Common Stock and the number of shares of Common Stnck issuable
tipon such aggregate conversion.

(ii} Upon the occurrence of each adjustment or readjustment of the
Cor.version Price of Series A Preferred Stock ar Scrice B Preferred Stock pursuant to thig
Bection 4, this corporation, at it¢ expense, shall promptly compute such adjusttnent or
readjustment in accordance with the terms hercof and prepare and fumnish 1o each holder of
benes A Preferred Stock and Series B Prefrred Stock a certificate setting forth such ardjistment
or readjustment and shrwing in deteil the facts upon which such adjusmoent or readjustment is
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bazed. This corporation shall, upon the written request gt any time of any holder of Series A
Pruferred Stock or Seriea B Prefested Stock, furnish or cause to be furnished 1o such holder a like
cartificate senting forth (A) such adjustment and readjustment, (B) the Conversion Price for such
series of Preferred Stock at the time in effect, and (C) the mumber of shares of Common Stock
arul the amount, if any, nf nther property that at the time would be received upon the conversion
of a share of Scries A Prefared Stock and Series B Proeferred Stock,

(i) Notices of Record Date. In the event of any taking by this corporation of a
record of the holders of any class of securities for the purposc of determining the holdets thereof
who are entitled to receive any dividend (pther than a cash dividend) or other distribution, any
right to subecribe for, purchase ar otherwise acquire any shares of stock of any clase or any other
securilice or property, of to reccive any other right, this corporation shall mail to esch holder of
Series A Preferred Stock and Series B Proferred Stock, at leest rwenty (20) days prior ta the date
specified therein, A notice specifying the date on which any such record is to be takem for the
pwpose of such dividend, distribution, or right, and the amonnt and character of such dividend,
distributinn or right,

(i)  Reservatign of Stock Jssuahlg Upon Converaion. This corporation shall at
all times reserve and keep available oyt of itx avthorized but unissued sharec of Common Stock,
salely for the purpose of effecting the conversion of the shares of the Series A Prefarred Siock
aml Sexies B Preferred Stock, such number of ita shares of Commeon Stock as ghall from time to
tre be sufficient to effect the conversion of all outstanding shares of the Series A Preferred
Stcck and Sewiex B Preferred Stock; and if at eny time the number of anthorized but nnixsucd
shzres of Crmmon Stock ahall not be sufficient to effect the conversion of all then cutstanding
shevex of the Serics A Preferred Stock and Series B Preferred Stock, in addition to such other
reniedics as shall be available to ths bolder of such Preferred Stock, this corporation will take
such corpomte action a3 may, in the opimion of its counsel, he ncccssary to increase its
anthorized but unissued shares of Commaon Stock in such rumber of shares as shall be sufficient
for such purposes, including, without limitadon, engaging in best cfforts to obtain ths requisite
stozkholdet approval of any necessary amendment to this certifiosts.

(k) Notices. Any notloe required by the provisions of this Section 4 to be
ziven to the helders of shares of Series A Preferred Stock or Serics B Preferred Stock shall he
dexmed given if deposited in the United States mail, postage prepaid, and addressed to each
holder of record at hie address appearing on the books of thix corporation,

4. Voting Rights.

{a) General Voting Rights. The holder of cach share of Series A Preferred
Stock and Serios B Preferred Stock shall have the right tn oms vots for sach share of Common
Stock into which such Series A Preferred Stock or Serics B Preferred Stock could then be
corverted, and with respect 10 such vnte, much holder shall have full voting rights and powers
2qual to the voting rights and powers of the holdars of Common Stock, and hall be entitled,
notwithstanding axry prervisinn hereof, to notice of any stockholders’ meeting in accordance with
the bylaws nf this earporation, and shell be entitled ta vote, together with holders of Commonn
Stock, with respect to any question npon Which holders of Comman Stock have the right tn vote,
Fractional votes shall not, howevet, be permitted and any fractional voting riphts availahle on an
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as-sonverted basis (after aggregating all shares inta which shares nf Scrics A Preferred Stock and
Scries B Preferred Stock held by each holder could be converted) shall be rounded to the nearest
whole number (with one-half being Tnnded upward),

(b)  Votine for the Election of Directors. As fong as three million (3,000,000)

or inore of the shares ot Series B Preferred Siock originally issued remain outstanding (xiihject to
apyropriate adjustment for airy stock split, reverse stock split, stock dividend, rezapitalization or
sipalar transaction), the holders of such shares of Series B Preferred Stock shall he sntitled to
elest one (1) member of the Board of Directors of this corparation at each annual (or spcxin)
slestion of directors. The remaining members of the Board of Dirertors of this cotporation shall
be :lected at each annual (or specia]) electian of directors ax fllows: (i) the holders of shares of
outstanding Common Stock shall be entitled to clect twn (2) members of the Board of Directors
of thig corporation at each annual (or special) slection of directors, and (i) each additionel
member of the Board of Directors, if any, shall be ciccted by the vote of the holders of Serjes A
Preferred Stock, Series B Prefomed Stock and Commen Stock (voting together as a gingle class
anc. Dot as a separate scrics, and, with respect to the Series A Proferred Stock and Serics B
Preferred Stock, em an az-converted baais).

In the case of any vacancy (other than a vacancy cavsed hy removal) in the office
of u diractor occurring among the directors elected by the holder of a class or series of stook
pursuant to this Section 5(b), the remajning dircctors so clected by that class or series may by
affirmative vote of a majority thereof, cloct a successor or successors-to bhold office for the
unexpired torm of the dircctor or dircotors whooe place or places shall be vacant. Any director
whi shall bave been clected by the holders of a class or series of stock or by auy directors so
slected ax provided in the immediately precading sentenco hereof may be removed during the
aforesaid torm of office, cither with or wathout causs, by, and only by, the affirmative vore of the
hobiers of the ahares of the class or series of stock entitled 10 elect such director or directors,
given either at a special meeting of such stockholders duly ealled fior that purpose or prTsiant to
a written consent of stockholders, and any vacancy thereby ersated may be filled by the holders
of that olass or series of stock represented at the mesting or pursnant to ynardmous written
songent.

6. Proteotive Provigions,

(8)  So long as any shares of Serics A Preferred Stock or Scries B Preforred
Stk are owrstanding, this corporation shall nnt without first obtaining the approval (by vote or
‘Vritten cansent, as provided by 1aw) of the holders of at least & majority of the then outstanding
shares of Series A Preforred Stock and Serics B Preferrod Stock (vating together as a single class
and not as separate series, and on an av-converled basis):

(i) @ell, convey, or otherwise dispose of all or substantially all of its
property or business or merge into of congolidate with amy ofher corporation (other than a
whe lly-owned subsidiary corporation) or cffect any transaction or series of related transacions in
whi th more than fifty percent (50%) of the: voting power of this corporstion i disposed of;

(i) alter or change the rights, preferences or privileges of the: shares nf
hetis A Proferred Stock or Seriea B Preferred Stock so ac to affbet adverscly the thares;
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(iii) increase the total mumbcer of mthorized shares of Preferred Stock;

(iv) authorize or issue, or obligate itself to authorize or issue shares of
amy class nf steck or any other secnrity convertible into or exercisable for shares of any class of
sta:k having a preference over or being on parity with the Series A Preferred Stock ot Series B
Preferred Stnck with respect to voting, dividends, redemption or upon liquidation;

(v) declare or pay any Rividends on the Common Stock or redeem,
purchase or otherwise aceuire (nr pay nto or set agide for a sinking fund for such purpose) any
share or shares of Prefesred Stock or Common Stock; provided, bowever, that this resrriction
shall not apply to the repurchase of shares of Common Stock from employees, officers, directors,
cor sultants or other persons performing services for this corporation or any subsidiary pursnuant
to ;grecentx under which this corporation has the option to repurchase such sbares at cost or at
cost upon the ocourrence of certain events, such as the termination of employment, or

(vi) change the anthorized number of dircotors of this corporstion.

7. Status of Converted or Redeemed Siock. In the event any shares of
Scrics A Preferred Stock or Series B Preferred Stock shall be converted pursuant to Sectron 4

hersof, the shares so converted or redeemed shall be cancelled and shall not he issnahlc by this
carporation. The Amendad and Restated Certificate of Incorparation nf this corporshion shall be
aprropriately amended to effect the cormresponding reduction in. this corporstion’s authorized
capital steck.

C. Common Stouk,

1. Dividend Riphtx. Subjext to the prior rights of holders of all classes of
steek 3¢ the time outstanding having prior rights as to dividends, the holders of the Common
Stoxk shall be entitlcd fo resrive, when and as declared by the Board of Directors, out of any
assits of this corporation lcgally available therefor, such dividends as may be declared from time
tn t mc hy the Board of Directors.

2. Liquidatign Rights TUpon the limuidation, dissolution or winding up of
this corporation, the assets of this comparatinn shall be distributed as provided in Section 2 of
Division (B) of this Article IV hetenf,

3. Redemption. The Common Stock is not redeemable.

4 Yoting Rights. The bolder of cach share of Coromon Stock shall have the
rigtt o one vore, and shall be entitled to notico of any stockholders™ meeting in accordance with
the bylaws of this corporation, and shall be entitled to vote upon such matters and in such
manncr as may he provided by law.

ARTICLEY

Except as otherwiss provided in this Amended and Restated Certificate of
Incorporation, in furtherance and not in limftation of the powers conferred by statutn, the Board
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of directors is expressly authorized to make, repeal, alter, amend and rescind eny or all of the
Ry'aws of this romporation.

AKRTICLE V1

The nimber of dircctors of this corpomstion shall be fixed from time to time by a
bylaw ur amendment therenf dily adopted by the Board of Ditectors or by the stockholders.

ARTICLE VII

Elections of directors need not be by written ballot unless the Bylaws of this
cororation shall so provide.

ARTICLE VIl

Mectings of stookholders may be held within or without the State of Delaware, a5
the Bylaws may provide. The beoks of this corporation may be kept (subject to any provision
contained in the statutes) outside the State of Delaware at such place or places as may be
des gnated from time to time by the Board of Directors or in the Bylaws of thit cotporation.

ARTICLE IX

A director of this corporation shall, 1o the fullest extent permitted by the General
Corporation Law as it now exists or a8 it may hereafter be amended, not be pereomally Wable m
this corporation or its stockholders for maonetary damages for breach of fiduciary duty as a
fireciar, except for lisbility (i) for any breach of the directer’s duty of Ioyalty to this corporation
ar ‘ts stockholders, (ii) for arts or amixvions not in good faith or that involve intentiopal
qissndunt or A kmowing viojation of law, (iii) under Section 174 of the General Corporation
Law, ar (iv) for any transaction from which the director detived any improper personal bensfit.
'f £ & General Corporation Law is arnended, afier approval by the stockholders of this Articls, to
wthorize corporation action fizther eliminating or limiting the personal liability of directors,
“her. the liability of a director of this corporation shall be eliminated or limited to the fullest
ixtent permitted by the General Corporation Law, as co amended.

Any amendment, repeal or modification of this Article IX, or the adoption ¢f any
provisiem. of this Amended and Restated Certificate of Incorporation inconsistent with this
Article IX, by the stockholders of this carporation shall not apply to or adversely affect eny right
ur protection of a director of this corporation existing at the time of such amendment, repeal,
mocification or edoption.

ARTICLE X

To the fullest sxtent permitted by applicable law, this corporation i& authorized to
prov ide indemnification of (and advancement of expenses to) agents of this corporation (and any
sther persons 1o which General Corporstion Lew permite this cotporation to provide
indemnification) through bylaw pravisjons, agreements with such agents or other persans, vote
of slockholders or disinteregted directors or otherwise, in excess of the indemmification and
dvzacement atherwise permitten by Section 145 of the General Corporation Law, subject only
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tn limits created by spplicable Genera] Corporation Law (statutory or non-statutory), with
respect to actions for breach of duty to this corporation, its stockholdars, and others.

Any amerndmenr, repeal or modification of the foregoing provisions of this
Article X shall not adversely affect any right nr pmtectinon of a divector, officer, agent, or other
person existing at the time of, or increase the Jahility of any director of this corporation with
resaccl to any acts or omissions of such director, officer or agent occwring prier to, sech
am -ndment, repea. or mpdification,

ARTICLE XI

This corporation reserves the right to amend, alter, change or repeai any provision
contained in this Amended and Restated Certificate of Incorporation, in the manner now or
ber:afier prescribed by statute, and ell rights conferred upon stockholders herein are granted
subiect io this reservation

» ™ *

FOUR: The foregoing Amended and Restated Certificate of Incorporation has
‘seai1 duly adopted by this corporation’s Board of Directors and stockholders in accordance with
-he srovisions of Section 228, 242 and 245 of the General Corporation Law.
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IN WITNESS WHEREOF, the undersigned have executed this Amended and
F.egtsted Certificate of Incorparation on November 1, 1999,

GIs3VFisH 950921

B —

TRADEMARK
RECORDED: 03/30/2000 REEL: 002056 FRAME: 0948



