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' ORGANIZED AND EXISTING UNDER THE LAWS OF TEE STATE OF DELAWARE,

iR
A

‘Delaware .

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
coPY'Of THE CERTIFICATE OF MERGER, WHICH MERGES:

| "PROFESSIONAL SYSTEMS CORPORATION®, A PENNSYLVANIA

CORPORATION,
| WITE AND INTO “PROFESSIONAL SYSTEMS CORPORATICON" UNDER THE

NAME OF "PROFESSIONAL SYSTEMS CORPORATICNY, A CORPORATION

AS RECEIVED AND FILED IN THIS OFFICE THE THIRTY-FIRST DAY OF
JULY, A.D. 2002, AT 9 O'CLOCK A.M. |

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of Saate

3550562 8100M AUTHENTICATION: 1912596

D20487158 - _ DATE: 07-31-02




STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 07/31/2002
020487158 — 3550562

STATE OF DELAWARE
CERTIFICATE OF MERGER OF
PROFESSIONAL SYSTEMS CORPORATION
(A PENNSYLVANIA CORPORATION)
INTO
PROFESSIONAL SYSTEMS CORPORATION

(A DELAWARE CORPORATION)

Pursuant to Title 8, Section 252 of the Delaware General Corponﬁon Law, the -
undersigned corporation executed the following Certificate of Merger:

FIRST: The name of the surviving corporation is Professional Systems Corporation, 2
Delaware corporation, and the name of the corporation being merged into this surviving
corporation is Professional Systems Corporation, a Pennsylvania corporation.

SECOND: The Agrecmcnt md Plen of Ma'ger has been approved, adopted, certified,
execared and acknowledged by each of the constituent corporations pursuant to Title 8 Section
252 of the General Corporation Law of the State of Delaware.

THIRD: Thename of the surviving corporstion is Professional Systams Compouman, a
Delaware cmporatmn.

FOURTH: The Certificate of Incorporation of the surviving corporation shall bo
amended and restated in its entirety as stared on Exhibit A attached hereto.

FIFTH: The authorized shares and par value of the non-Delawars corporation is an
aggregate of 6,000,000 shares of which 500,000 shares are Preferred Stock, no par value, and
5,500,000 shares are Common Stock, 10 par value.

SIXTH: The merger is to become effective upon filing of the nmsary documents with
the State of Delaware and the Commanwealth of Pennsylvania.

SE"I‘.NTH The Agreement and Plan of Mexger is on file at 105 Montgomery Avenue,
Ouks, PA 19456, the principal office of the surviving corporation.

EIGHTH: A copy of the Agreement and Plan of Merger will be furnished by the
surviving carporation on request, without cast, to any siockholder of the constituent
corporations.

108067.00106/1 10952 12v)
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IN WITNESS WHEREOQF, £2id surviving corporation has caused thls Certificare to be
signed by an suthorized officer, this 3 #day of July, 2002,

PROFESSIONAL SYSTEMS CORPORATION,
A Delawsre corpomuon

Tlt]e. idemt
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Exhibit a

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
FYROFESSIONAL SYSTEMS CORPORATION

: Professional Systems Corporation (hereinafter called the “Corporation’™), organized and
existing under and by virtue of the Gencral Corporation Law of the State of Delawars, does
hereby certify as follows:

1. The Corporation filed its original Certificate of Incorporation with the Secretary
of State of the State of Delaware (the “Delaware Secretary”) on July 23, 2002 (the “Charter”).

2. The amendment and restatement herein certified have been duly adopted by the
Corporation by written consent of its directors and stockholders in accordance with Sections 228,
242 and 245 of the General Corporauon Law of the State of Delaware, and written notice of such
_ consent is being promptly given to all stockholders who have not consented in wntmg to said i
Amended and Restated Certificate of Incorporation.

i The Charter of the Corporation is herein amended and restated in its entirety to
read as set forth in this Amended and Restated Certificate of Incorporation hereinafter provided
for. The provisions of the Charter, as herein amended, are hereby restated and integrated into the
single instrument which is hereinafter set forth, and which is entitted Amended and Restated
Certificate of Incorporation.

4. The Charter, as amended and restated herein, shall at the effective time of this
Amended and Restated Certificate of Incorporation, read as follows:

FIRST: The name of the Cozpomnon 1s PROFESSIONAL SYSTEMS
CORPORATION (the “Corporation™).

SECOND:  The address of the registered office of the Corporation in the State
Delaware is 2711 Centerville Road, Suite 400, in the City of Wilmington, County of New Castle.
The name of the Corporation’s registered agent at such address js Corporation Service Company.

THIRD: The purpose of the Corporation is to engage in any lawful act or activity
for which corporations may be organized under the GCL.

FOURTH: The Corporation is authorized to issue two classes of stock to be
designated, respectively, “Common Stock” and “Preferred Stock.” The total number of sharcs
which the Corporation is authorized to issue is 16,659,734 shares, 8,000,000 shares of which :
shall be Common Stock (the “Common Stock™) and 8,659,734 shares of which shall be Preferred
Stock (the “Preferred Stock™). The Common Stock shall have a par valus of $0.00001 per share
and the Preferred Stock shall have a par value of $0.00001 per share.
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A. COMMON

1. General. The voting, dividend and liquidation rights of the holders of the
Common Stock are subpct to and qualified by the rights of the holders of the Preferred Stock of
any serics as may be designated by the Board of Directors upon any issuance of the Preferred

Stock of any series.

2. Voting. The holders of the Common Stock are entitled to one vote for each share
‘held at all meetings of stockholders (and written actions in lieu of meetings). There shall be no
cumulative voting.

Except as otherwise provided in the Corporation’s Amended and Restated Cemﬁcéte of
Incorporation, the numbec of authorized shares of Common Stock may be increased or decreased

(but not below the number of shares thereof then outstanding) by the affirmative vote of the ;

holders of & majority of the stock of the Corporation entitled to vote, itrespective of the
provisions of Section 242(bX2) of the General Corporation Law of Delaware.

3.  Dividends. Dividends may be declared and paid on the Common Stock from
' funds lawfully available therefor as and when determined by the Board of Directors and subject
to any preferential dividend rights of any then outstanding Preferred Stock.

4. Liquidation. Upon the dissolution or liquidation of the Corporation, whether
voluntary or involuntary, holders of Common Stock will be entitled to receive all assets of the
Corporation available for distribution to its stockholders, subject to any preferential rights of any
then outstanding Prefesred Stock.

B.  PREFERRED STOCK.

| 1. Designation_and Amount. The Co:pomuon shall be authorized to issue (i)
4,320 867 shares designated Series A Redeemable Preferred Stock (“Series A Preferred Stock™)
-and (ii) 4,329,867 shares designated as Serics B Convertible Preferred Stock (the "Series B

Preferred Stock™ and, together with the Series A Preferred Stock, the "Preferred Stock”). The
Preferred Stock shall have the preferences, limitations and rights set forth below.

2. Dividends.

() General. The holders of the then ovtstanding Preferred Stock shall be entitled to
receive, out of funds legally available therefor, comulative annual dividends when and as they
may be declared from time to time by the Board of Directors of the Corporation at an annual rate
. per share equal to one and one~quarter percent (1.25%) of the original purchase price of $1.7454

" paid per share of the Preferred Stock (together with the other share and per share numbers used
herein shall be subject to cquitable adjustment whenever there shall occur a stock split,
combination, reclassification or other similar event involving the class or series of stock in
question), and such amount shall be compounded annually such that if the dividend is not paid
for such year the unpaid amount shall be added to the original purchase price paid per share of
the Preferred Stock for purposes of calculating succeeding years® dividends. Such dividends
shall be deemed to accrue on the Preferred Stock and be cumaulative, whether or not earmed or
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declared and whether or not there are profits, surplus or other funds of the Corporation legally
available for the payment of dividends. If such cumulative dividends in respect of any prior or
current annual dividend period shall not have been declared and paid or if thete shall not have
been a sum sufficient for the payment thereof set apart, the deficiency shall first be fully peid
before any dividend or other distribution shall be paid or declared and set apart with respect to
any class of the Corporation’s capital stock, now or hereafter outstanding. Upon conversion of

- the Series B Prefetred Stock as herein provided, any dividends which have accrued but have not
been paid with respect to the Series B Preferred Stock shall attach to the Series A Preferred
Stock into which such Series B Preferred Stock is convertible, and thereafter shall be payable
with respect to the Series A Preferred Stock as provided hercin. Notwithstanding the foregoing,
 if the Corporation shall be in breach of the covenant contained in Section 5(m) of that certain
Shareholders’ Agreement dated as of July 31, 2002 by and among the Corporation and the
shareholders named therein (the “Sharcholders’ Agreement™), then the dividend shall acerue at
three and three-quarters percent (3.75%) per annum for so long as any such breach continues,
For so long as any shares of Preferred Stock remain outstanding, the Corporation shall not make
or issue or fix a record date for determination of any dividends or other distribution on the
Common Stock (as hercafter defined) (“Common Stock Dividends™) of the Corporation except as
specifically provided herein. :

In the event the Corporation shall make or issue, or shall fix a record date for the
determination of Common Stock Dividends, then and in each such event the holders of Series B
Preferred Stock shall receive, at the same time such distribution is made with respect to such
class of Cotrmon Stock, such cash of the Corporation which they would have received had their
Series B Preferred Stock been converted in accordance with Section 5 hercof immediately prior
to the record date for determining holders of such class of Common Stock entitled to receive the
Common Stock Dividends. - : :

: ®) Limitation on Restrictions. The Corporation shall not, and shall not
permit any Subsidiaries to, agree to any provision in any agreement which would impose any
restrictions on the Corporation’s right to make any mandatory redemption of the Serics A
Preferred Stock or, except as set forth in documentation related to financings for the Corporation
approved by the Board of Directors, on the Corporation’s right to declare and pay dividends on
. the Series A Preferred Stock as provided for herein.

3. Liquidation, Dissolution or Winding Up.

, (@) Trearment at Liquidation, Dissolution and Winding Up. In the event of a
Liquidity Event (as herein defined), before any distribution or payment may be made with
respect to the Common Stock or any other series or class of capital stock, holders of each share
of Preferred Stock, on a pari passu basis, shall be entitled to be paid out of the asscts of the
Cotporation available for distribution to holders of the Corporation’s capital stock of all classes,
whether such assets arc capital, surplus, or capital eamings, an amount in cash equal to (i) the
greater of (1) $1.7454 per share of outstanding Series B Preferred Stock (subject to appropriate
adjustments for stock splits, stock dividends and the like), plus accrued dividends from the date
of issuance thereof up to and including the date full payment shall be tendered to the holders of
the Series B Preferred Stock with respect to such Liquidity Event (the “Scries B Liquidation

RWD?2 1019214v2




Amount”) or (2) such amount per share of outstanding Series B Preferred Stock as would have
been payable had each share been converted pursuant to the provisions of Section 5 hereof into
Common Stock and Serics A Preferred Stock immediately prior to such Liquidity Event, and (ii)

$1.7454 per share of outstanding Series A Preferred Stock (subject to appropriate adjustments for

stock splits, stock dividends and the like), plus accrued dividends from the date of issuance
thereof up to and including the date full payment shall be tendered to the holders of the Series A
Preferred Stock with respect to such Liquidity Event (the “Series A Liquidation Amount"),

The term “Liquidity Event™ shall mean any one or more of the following: (i) a liquidation,
-dissolution or winding-vp of the Corporation, whether voluntary or invohuntary; (ii) a sale,
merger or similar transaction involving the Corporation, ss the result of which those persons who
held 100% of the voting stock of the Corporation immediately prior to such transaction do not
hold more than 50% of the voting stock of the Corporation (or the surviving or resulting entity)
after giving effect to such transaction, other than the sale of shares of Series B Preferred Stock
pursuant to that certain Debenture and Stock Purchase Agreement dated ag of J uly 31, 2002; or
(iii) the sale of all or substantially all of the assets of the Corporation.

» If upon any such Liquidity Event the assets of the Corporation available for distribution to
its sharcholders shall be insufficient to permit payment to the holders of the Preferred Stock of
the foll amount of the Serics A Liguidation Amount or Seriss B Liquidation Amount to which
- they are entitled to be paid, the holders of shares of Preferred Stock shall be paid in any
distribution of assets according to the amounts which would be payable with respect to the shares
“of Preferred Stock held by them upon such distribution if all amounts payable on or with respect
to said shares were paid in full.

. b) Distributions in Cash. The Series A Liquidation Amount and Series B
Liquidation Amount shall in all events be paid in cash. Whenever a distdbution provided for in
this Section 3 is payable in property other than cash, the value of such distribution shall be the

_fair market value of such property as determined in good faith by the Corporation’s Board of
Directors.

4. Yoting Power. Except as otherwise cxpressly provided in Section 7 hereof, or as
required by law, the holders of the Series A Preferred Stock shall not be entitled 10 vote on any
corporate matters. The holders of the Series B Preferred Stock shall vote on an as-converted
basis with respect to the shares of Common Stock that would be acquired upon conversion of the
Series B Preferred Stock.

5. Conversi ights of the Seri £ k. The holders of the Series B
Preferred Stock shall have the following rights with respect to the conversion of the Seriss B
Preferred Stock into shares of Common Stock and Series A Preferred Stock:

() Conversion. Subject to and in compliance with the provisions of this -
Section 5, any share of the Series B Preferred Stock may, at the option of the holder, be
converted at any tire into a combination of fully-paid and non-assessable shares of Common
Stock and Series A Prefetred Stock. Upon conversion, a holder of Series B Preferred Stock shall
be entitled 10 (i) a number of shares of Series A Preferred Stock equal to the number of shares of
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Series B Preferred Stock being converted and (if) the number of shares of Commmon Stock to
which a holder of Series B Preferred Stock equal to the product obtained by multiplying the
pumber of shares of Serics B Preferred Stock being converted by the Applicable Conversion
Rate (as determined by Section 5(b)). Upon conversion of the Series B Preferred Stock all
dividends declared thereon but unpaid shall be paid in cash.

: ®  Applicable Conversion Rate. The conversion rate in effect at any time o ,
~ (the “Applicable Conversion Rate™) shall be the quotient obtained by dividing $1.7454 by the
Applicable Conversion Value, calculated as provided in Section 5(c).

()  Applicable Conversion Value. The Applicable Conversion Value shall be
- $1.7454, except that such amounts shall be adjusted from time to time in accordance with this

Section 5.

@ dijus. ts to Applicable Conversion Values,

() (A) Upon Sale of Common Stock. If the Corporation shall, while there
are any shares of Scries B Preferred Stock outstanding, issue or sell shares of its Common Stock

without consideration or at a pricc per share less than $3.4908 (as adjusted for stock splits, stock
combinations, stock dividends and recapitalizations), then in each such case such Applicable
Conversion Value for the Series B Preferred Stock, upon each such issuance or sale, except as
hereinafter provided, shall be lowered so as to be equal to an amount determined by multiplying
the Applicable Conversion Value by a fraction: :

() the numerator of which shall be (a) the number of shares of Common
Stock outstanding immediately prior to the issuance of such additional shares of Comamon
Stock, plus (b) the number of shares of Common Stock which the net aggregate
consideration, if any, received by the Corporation for the total number of such additional
shares of Common Stock so issued would purchase at the Applicable Conversion Valoe in
cffect immediately prior to such issuance, and :

2 the denominator of which shall be (a) the number of shares of Comimon
Stock outstanding immediately prior to the issuance of such additional shares of Commeon
Stock plus (b) the number of such additional shares of Common stock s¢ issued.

(1) = Forthe purposes of this Section 5(d)(i), the issuance of any warrants,
options, subscriptions, or purchase rights with respect to shares of Common Stock and the
issuance of any securities convertible into or exchangeable for shares of Common Stock
(or the issuance of any warrants, options or any rights with respect to such convertible or
exchangeable securities) shall be deemed an issuance of such Common Stock at such time
if the Net Consideration Per Share (as hereinafter determined) which may be received by
the Corporation for such Common Stock shall be less than the Applicable Conversion
Value at the time of such issuance. Any obligation, agreement, or undertaking to issue
watrants, options, subscriptions, or purchase rights at any time in the future shall be
deemed to be an issuance at the time such obligation, agreement or undertaking Is made or
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arisss. No adjustment of the Applicable Conversion Value sha]l be made uader this
Section S(dXi) upon the issuance of any shares of Common Stock which are issued

t to the exercise of any warrants, options, subscriptions, or purchase rights or
pursuant to the exercise of any conversion or exchange rights in any convertible securities
if any adjustment shall previously have been made or deemed not required hereander, upon
the issuance of any such warrants, options, or subscnpnon or purchase rights or upon the
issuance of any convertible securities (or upon the issuance of any warrants, options or any
rights therefor) as above provided.

Should the Net Consideration Per Share of any such warrants, options, subscriptions, or
purchase rights or convertible securities be increased or decreased from time to time, then,
upon the effectivencess of each such change, the Applicable Conversion Value shall be
adjusted to such Applicable Conversion Value as would have obtained (1) had the
adjustments mede upon the issuance of such warrants, options, rights, or convertible
securities been made upon the basis of the decreased Net Consideration Per Share of such
securities, and (2) had adjustments made to the Applicable Conversion Value since the
date of issuance of such securities been made to the Applicable Conversion Valug as
adjusted pursuant to (1) above. Any adjustment of the Applicable Conversion Value with
respect to this paragraph which relates to warrants, options, subscriptions, purchase rights
or convertible securities with respect to shares of Common Stock shall be disregarded if,
as, when and to the extent such warrants, options, subscriptions, purchase rights or
convertible securities expire or are canceled without being exercised or converted, o that
the Applicable Conversion Value effective immediately upon such cancellation or
expiration shall be equal to the Applicable Conversion Value in effect at the time of the
issuance of the expired or canceled warrants, options, subscriptions, purchase rights, or
convettible securities with such additional adjustments as would have been made to that
' Applicable Conversion Value had the expired or canceled warrants, options, subscriptions,
purchase rights or convertible securities not been issued.

(4] For purposes of this paragraph, the “Net Consideration Per Share” which
may be rececived by the Corporation shall be determined as follows:

(a) The “Net Consideration Per Share™ shal] mean the amount equal to
the total amount of consideration, if any, received by the Corporation for the
issuance of such warrants, options, subscriptions, or other purchase rights or
convertible or exchangeable securities, plus the mininum amount of consideration,
if any, payable to the Corporation upon exercise or conversion thereof, divided by
the aggregate number of shares of Common Stock that would be issued if all such
wanants, options, subscriptions, or other purchase rights or convertible or
exchangeable secutities were exercised, exchanged, or converted.

(®) The Net Consideration Per Share which may be received by the
Corporation shall be determined in each instance as of the date of issuance of
warrants, options, subscnphons or other purchase rights or convertible or -l
exchangeable securities without giving effect to any possible futare upward price b
adjustments or rate adjustments which may be applicable with respect to such o
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warrants, options, shbscriptions, or other purchase rights or convertibie or
exchangeable securitics. _

((8)) Stock Dividends. In the event the Corporation shall make or issue 2
dividend or other distribution payable in Commeon Stock or securities of the Corporation
convertible into or otherwise exchangeable for Common Stock of the Corporation, then
such Common Stock or other securities issued in payment of such dividend shall be
deemed to have been issued without consideration (except for dividends payable in shares
of Commion Stock payable pro rata to all holders of Preferred Stock and to holders of any
other class of stock, in which case the securities so issued shall be deemed 10 have been
issued with the consideration equal to the Applicable Conversion Value).

o) Consideration Other than Cash. For purposes of this Section 5(d),
if @ part or all of the consideration received by the Corporation in connection with the
issuance of shares of the Cornmon Stock or the issnance of any of the securities described
in this Section 5(d) consists of property other than cash, such consideration shall be
deemed to have a fair market value as is reasonably determined in good faith by the Board
of Directors of the Corporation,

E) Exceptions. This Section 5(d) shall not apply under any of the
circumstances which would constitute an Extraordinary Common Stock Event (as
hereinafter defined in Section 5(d)(ii)). Further, the provisions of this Section 5(d) shall
not apply to (i) shares issued upon conversion of the Series B Preferred Stock, (ii) options
(and the shares issuable upon exercise thereof) to purchase up to 469,586 shares of
Common Stock (including options outstanding on the date hereof) granted to cmployees of
the Corporation, which grants shall have been approved in writing by a majority of the
members of the Compensation Committee of the Board of Directors or if such
Compensation Committee has not yet been established, the Board of Directors, (iii) shares
issued in connection with a merger or other acquisition by the Corporation resulting in the
acquisition of a business which is approved by a majority of the Corporation’s Board of
Directors, which majority must include at least one director designated solely by the
holders of the Preferred Stock; (iv) shares issued in connection with an jnitial public
offering of the Corporation’s equity securities resulting in gross proceeds to the v
Corporation (before underwriting discounts and offering expenses) of at least Forty Million
Dollars ($40.000,000) and which has a per share price to the public of not less than
$17.454; or (v) shares issued pursuant to agreements with lenders (in connection with a
bank or other financing), or with strategic partners or suppliers which arc approved by a
majority of the Corporation’s Board of Directors, which majority must include at least one
director designated solely by the holders of the Preferred Stock. In each instance set forth
above, the number of shares shall be proportionately adjusted to reflect any stock dividend,
stock split, stock combination or the like,

(i)  Upon Extreordinary Common Stock Event. Upon the bappening of an

§ Extraordinary Common Stock Event (as hereinafter defined), the Applicsble Conversion Value
] for the Series B Preferred Stock shall, simultaneously with the happening of such Extraordinary
‘ Common Stock Event, be adjusted by multiplying the then effective Applicable Conversion
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Value with respect to the Series B Preferred Stock by a fraction, the numerator of which shall be
the number of shares of Common Stock outstanding immediately prior to such Extraordinary
Common Stock Event and the denominator of which shall be the number of shares of Common
Stock outstanding immediately after such Extraordinary Common Stock Event, and the product
so obtained shall thereafter be the Applicable Conversion Value; provided, however, that the
Applicable Conversion Value shall not be adjusted if the Series B Preferred Stock are subdivided
or combined at the same rates and in the same manner as the Common Stock. The Applicable
Conversion Value for the Series B Preferred Stock shall be readjusted in the same mammer upon
.the happening of any successive Extraordinary Common Stock Event or Events.

“Extraondinary Cormon Stock Event” shall mean (i) a subdivision of outstanding
shares of Common Stock into a greater number of shares of Common Stock, or (i)
a combination of outstanding shares of the Common Stock into 2 smaller number
of shares of Common Stock.

() Capital ization or Reclassification. If the Common Stock issuable
‘upon the conversion of the Series B Preferred Stock shall be changed into the same or different
- number of shares of any class or classes of stock, whether by capital reorganization,
reclassification or otherwise (other than a subdivision or combination of shares or stock dividend
provided for elsewhere in this Section 5 or by a Liquidity Event), then and in each such event,
the holder of each share of Serics B Preferred Stock shall have the right thereafter to convert
such share into the kind and amount of sharcs of stock and other securities and
receivable upon such capital reorganization, reclassification or other change by holders of the
number of shares of Common Stock into which such share of Series B Preferred Stock would
- have been converted immediately prior to such capital reorganization, reclassification or other

change.

(3] Liquidity Event. If at any time or from time to time there shall be a
Liquidity Event (other than a subdivision, combination, reclassification or exchange of shares
- provided for elsewhere in this Section 5), then as a part of such Liquidity Event, provision shall
be made so that the holders of the Series B Preferred Stock shall thereafter be entitled to receive
upon conversion of the Sexies B Preferred Stock, the number of shares of stock or other :
secuities or property of the Corporation, or of the successor corporation resulting from such
Liquidity Event, including, without limitation, any amounts payable with respect to the Series A
Preferred Stock pursuant to Section 6 below, to which such holder would have been entitled if
such holder had converted its shares of Series B Preferred Stock immediately prior to such
Liquidity Event. In any such casc, appropriate adjustment shall be made in the application of the
provisions of this Section § with respect to the rights of the holders of the Series B Preferred
Stock after the Liquidity Event, to the end that the provisions of this Section 5 (including
adjustment of the Applicable Conversion Value then in effect and the number of shares issuable
upon conversion of the Series B Preferred Stock) shall be applicable after that event in as necarly
equivalent a manner as may be practicable,

Except as otherwise provided in Section 3, upon the occurrence of 2 Liquidity Event, under

circumnstances which make the preceding paragraph applicable, each holder of Series A Preferred
Stock shall have the option of electing treatment for his shares of Series A Preferred Stock under
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sither this Section 5(f) or Section 3 hercof, notice of which election shall be submitted in writing
1o the Corporation at its principal offices no later than ten (10) business days before the effective
- date of such event. '

) Certificate 2s to Adjustinents; Notice by Corporation. In each case of an
adjustment or readjustment of the Applicable Conversion Rate, the Corporation at its expense
will furnish each holder of Series B Preferred Stock with a certificate, cxecuted by the president
and chief financial officer (or in the absence of a person designated as the chief financial officer,
by the treasurcr) showing such adjustment or readjustment, and stating in detail the facts upon
which such adjustment or readjustment is based. :

- re e ——s - bm

Exercise of Conversion Privilege. To exercise its conversion privilege, a
holder of Series B Preferred Stock ghall surender the certificate or certificates representing the
~ shares being converted to the Corporation at its principal office, and shall give written notice to
the Corporation at that office that such holder elects to convert such shares. Such notice shall
also state the name or names (with address or addresses) in which the cenificate or certificates
for shares of Common Stock and Series A Preferred Stock issuable tpon such conversion shall
‘pe issued. The certificate or certificates for shares of Series B Preferred Stock surrendered fot
conversion shall be accompanied by proper assignment thereof to the Corporation or in blank.
The date when such written notice is received by the Corporation, together with the certificate or
certificates representing the shares of Series B Preferred Stock being converted, shall be the
“Conversion Date.” As promptly 2s practicable after the Conversion Date, the Corporation shall
~ jssne and shall deliver to the holder of the shares of Scrics B Preferred Stock being converted, or
on its written order, such certificate or certificates as it may request for the number of whole or
fractional shares of Common Stock and Series A Preferred Stock issuable upon the conversion of
such shares of Series B Preferred Stock in accordance with the provisions of this Section 5. Such
conversion shall be deemed to have been effected immediately prior to the close of business on
the Conversion Date, and at such time the rights of the holder as holder of the converted shares
of Series B Preferred Stock shall ceasé and the person or persons in whose name or names any
certificate or certificates for shares of Common Stock shall be issuable upon such conversion
shall be deemed 1o have become the holder or holders of record of the shares of Common Stock
representad thereby. The Corporation shall pay any taxes payable with respect to the issuance of
~ Common Stock and Series A Preferred Stock upon conversion of the Series B Preferred Stock,
other than any taxes payable with respect to income by the holders thereof.

(i) Cash in Lieu of Fractional Shares. The Corporation may, if it so elects,
issue fractional shares of Common Stock or Serics A Preferred Stock or scrip representing
fractional shares upon the conversion of ghares of Series B Preferred Stock. If the Corporation

4 does not elect to issue fractional shares, the Corporation shall pay to the holder of the shares of

. Series B Preferred Stock which were converted a cash adjustment in respect of such fractional
shares in a0 amount equal to the same fraction of the market price per share of the Common
Stock or Series A Preferred Stock (as determined in a reasonable manner prescribed by the
Board of Directors) at the close of business on the Conversion Date. The determination as to
whether or not any fractional shares are issuable shall be based upan the total number of shares
of Series B Preferred Stock being converted at any one time by any holder thereof, not upon each
share of Series B Preferred Stock being converted.

e e e p oy 8 - g2}
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0} Partial Conversion. In the event some but not all of the ghares of Serics B
Preferred Stock represented by a certificate or certificates surrendered by a holder are converted,
the Corporation shall execute and deliver to or on the order of the holder, at the expense of the
Corporation, 2 new certificate representing the number of shares of Series B Preferred Stock
which were not converted.

) Reservation of Common Stock. The Corporation shall at 2l times reserve and
available out of its authorized but unissued shares of Common Stock and Series A Preferred
Stock, solely for the purpose of effecting the conversion of the shares of the Seties B Preferred
Stock. such number of its shares of Common Stock and Series A Preferred Stock as shall from
lime to time be sufficient to effect the conversion of all outstanding shares of the Series B
' Preferred Stock, and if at any time the number of authorized but unissued shares of Common
Srock or Serics A Preferred Stock shall not be sufficient to effect the conversion of all then
outstanding shares of the Series B Preferred Stock, the Corporation shall take such corporate
action as may be necessary to increase its authorized but unissued shares of Common Stock or
Series A Preferred Stock to such number of shares as shall be sufficient for such purpose.

o Cash Payment. Notwithstanding the foregoing, upon any conversion of any
shares of Scrics B Preferred Stock any titne after the holders thereof would otherwise be entitled
to payment of the Series A Redemption Price pursuant to Section 6 below, the holder may elect
to take such Series A Redemption Price with respect to and in lieu of the shares of Series A.
Preferred Stock into which the Series B Preferred Stock is convertible.

6. Redemption.
(a) ional Redemption of Series A Preferred Stock by Holde: n a
Liquidity Event or Publijc Offering. In the event of (i) an underwritten public offering by the

- Corporation pursuant to a Registration Statement filed and declared effective under the Act
covering the offer and sale of Common Stock for the account of the Corporation (a *Public
Offering™), or (ii) a Liquidity Event, the holders of a majority of Series A Prefetred Stock may,
at their election, if not paid pursuant to Section 3(a) hereof, require the Corporation to redeem all
or any portion of the Series A Preferred Stock. The Corporation shall give the holders of the
Series A Preferred Stock forty-five (45) days® written notice of the pendency of a transaction
constituting a Liquidity Event or Public Offering. Such notice shall be majled by the
Corporation, postage prepaid, to each holder of record of Sexies A Preferred Stock at its address
shown on the records of the Corporation, If the holders of a majority of Series A Preferred Stock
elect to require the redemption of their Series A Preferred Stock, they shall so notify the
Corporation in writing within twenty (20) days of receipt of the Corporation’s notice of the
Liquidity Event or Public Offering and specify the number of shares to be redeemed. The
holders’ election to require the redemption of the Series A Preferred Stock will be contingent
upon the consummation of the Liquidity Event or Publi¢ Offering. The Corporation will be
required, to the extent funds are legally available therefor, to roedeem the shares of Series A
Preferred Stock requested to be redeemed concurrently with the closing of the event constiruting
the Liquidity Event or upon consummation of the Public Offering. Any shares of Series A
Preferred Stock redeemed pursuant to this Section 6 shall be redeemed at the Series A
Liquidation Amount (the “Series A Preferred Stock Redemption Price™).
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(b) tional R ion of Seri f Stock by Holde n in

niversarics. At the election of the holders of at Ieast a majority of the then outstanding shares
of Serics A Preferred Stock, the Corporation shall, to the extent it may do so under applicable
law, redeem pro rata from all holders of Series A Preferred Stock on July 31, 2007 (the “Initial
Redemption Date™), one-half of the shares of Series A Preferred Stock outstanding on July 31,
2007, and the remaining shares of Series A Preferred Stock outstanding on July 31, 2008 (the ?
“Final Redemption Date"). The Corporation shall give the holders of the Serics A Preferred 1
Stock at Jeast ninety (90) days” notice of the Initial Redemption Date (the *Initial Redemption ?
Notice™). In the cvent that the Corporation docs not provide the Initial Redemption Notice, the :
option of the holders of the Series A Preferred Stock to require the Corporation to redeem the
remaining shares of Series A Preferred Stock on the Initial Redemption Date shall be extended
beyond the Initial Redemption Date to a date which is ninety (90) days from the date that the
Corporation clects to mail the Initial Redemption Notice and the Final Redemption Date shall be -
extended to the date that is the first anniversary of the Initia) Redemption Date. In the event |
shares of Series A Preferred Stock scheduled for redemption are ot redeemed becanse of a : :
prohibition under applicable law, such shares shall be redeemed as soon as such prohibition no
longer exists. ‘

‘ (©) ‘Redemption Notice. If an ¢lection is made pursuant to Section 6(b)
hereof, written notice of such election shall be mailed, postage prepaid, to the Corporation, not
~ later than sixty (60) days before the date fixed for each redemption pursuant to Section 6(b) or, in
the event the Corporation does not provide the Initial Redemption Notice pursuant to Section
6(b) hereof, not later than sixty (60) days before the date that the Initial Redemption Date has
been extended as provided in Section 6(b) (each of the dates fixed for rcdemption and the
extended redemption date is hercinafter referred to as a “Redemption Date™). If such election is
made and appropriate notice is given then, at least forty-five (45) days before the Redemption
Date, written notice (hereinafter referred to as the “Redemption Notice™) shall be mailed, postage
prepaid, to each holder of record of Series A Preferred Stock entitled to be redeemed pursuant to
- the applicable Section hereof at its address shown on the records of the Corporation; provided,
- however, that the Corporation’s failure to give such Redemption Notice shall in no way affect its
obligation to redeem the sharcs of Series A Preferred Stock. The Redemption Notice shall
~ contain the following instructions:

@) the number of shares of Series A Prefermred Stock hald by the holder and
the total number of shares of Series A Preferred Stock held by all holders subject to redemption
as of such Redemption Date; and

(1) the Redemption Date and the Redemption Price.

® Surrender of Certificates. Bach holder of shares of Series A Preferrad
Stock to be redeemed under this Section 6 shall surrender the certificate or centificates
representing such shares to the Corporation at the place designated in the Redemption Notice and
thereupon the Series A Redemption Price, as the case may be, for such shares as set forth in this
Section 6 shall be paid to'the order of the person whose name appears on such certificate or
Cettificates. Irespective of whether the cortificates thercfor shall have been surrendered, all
~ shares of Series A Preferred Stock which are the subject of a Redemption Notice shall be deemed
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to have been redeemed and shall be cancelled effective as of the closing of the Redemption Date,
as the case may be, unless the Corporation shall default in the payment of the applicable Series A
Redemption Price.

@

shares of Seties A Preferred Stock hercunder, but has insufficient funds with which to fund such
8 ~ redemption, the Corporation shall initiate a rights offering to its sharcholders (the “Rights
Offering”). The Rights Offering shall be comprised of Common Stock which shall be offered to
- all shareholders of the Corporation at a price per share equal to the fair market value thereof,
determined by an independent appraiser sclected by the Board of Directors. Such Rights
_ Offering shall have a gross offering price equal to the amount payable to respect to shares of
I Prefetred Stock to be redeemed. All shareholders shall have the right to participate in the Rights
Offering in proportion to the shares of Common Stock owned by each (including any such shares
i jssuable upon cxercise of options, warrants or convertible securities held by such shareholders),
' with a right of over-subscription. The Rights Offering shall be commenced within thirty (30)
; days after the date on which the Corporation is obligated to redeem the Series A Preferred Stock,
; and shail remain open for a maximum of sixty (60) days. All proceeds to the Rights Offering
shall be used to fund the redemption of the Series A Preferred Stock which is then required.

A ’ (h) Remedies. In the event that the Corporation is obligated to redeem shares

of Series A Preferred Stock hercunder, but fajls to redecmn the full number of shares of Serics

Preferted Stock scheduled to be redeemed on such Redemption Date for the full Series A

1 Preferred Stock Redemption Price, for any reason including, but not limited to, lack of sufficient

L legally available funds, then (i) the Series A Preferred Stock Redemption Price owed on such
Redemption Date shall accrue interest at a rate of fifteen percent (15%) per annum and (ii) the
Corporation’s Board of Directors shall be constituted as set forth in Section 8 of that certain
Sharcholders' Agreement dated as of July 31, 2002 in the event of a failure to redeem by the
Corporation.

7. ictions and Limi 8.

(@ Corporate Action. Except as expressly provided herein or as required by

law, so long as any shares of Preferred Stock remain outstanding, the Corporation shall not, and 4

shall not permit any subsidiary (which shall mean any corporation, assaciation or other business i
entity of which the Corporation and/or any of its other subsidiaries directly or indirectly owns at oo

the time more than fifty percent (50%) of the outstanding voting securities, other then direstors' !
qualifying shares) to, without the approval by vote or written consent by the holders of at Jeast a :

* majority of the then outstanding shares of Prefezred Stock, voting together as a separate class: l

@) redeem, purchase or otherwise acquire for value (or pay into or set aside 1
for & sinking fund for su¢h purpose), or declare and pay or set aside funds for the payment of any Pl
dividend or other distribution with respect to, any shares of capjtal stock, except as required or ' T
permitted wmder the terms of the Series A Preferred Stock or under that certain Shareholders !
Redemption Agreement among the Corporation and certain of its sharcholders dated July 31,
2002 or under that certain Redemption Agreement among the Corporation and certain of its ;
shareholders dated July 31, 2002; - :
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(ii)  authorize or issue, or obligate itsclf to authorize or issue, additional sharcs
of Prefesred Stock:

(iii) authorize or issue, or obligate itself to euthorize or issue, any equity
secority senior 10 Of on parity with the Preferred Stock as to liquidation preferences, redemption
rights or dividend rights;

(iv)  merge or consolidate with any other corporation, or acquire the stock or
assets of any other corporation, partnership or business, or sell, assign, lease or otherwise dispose
of or voluntarily part with the control of (whether in one transaction or in a series of transactions)
all, or substandally all, of its assets (whether now owned or hereinafter acquired), or consent to
any liquidation, dissolution or winding up of the Corporation, or permit any subsidiary to do any
of the foregoing, except for (1) the merger or consolidation of any wholly-owned subsidiary into
any other wholly-owned subsidiary or the Corporation; (2) the transfer by any wholly-owned
subsidiary of assets to another wholly-owned subsidiary or to the Corporation; or

(v) amend, restate, modify or alter the by-laws of the Corporation in any way
which adverscly affects the rights of the holders of the Preferred Stock.

®) Amendments to Charter. The Corporation shall not amend its charter without the
approval, by vote or written consent, by the holders of at least a majority of the then outstanding
shares of Preferred Stock, voting together as a separate class, if such amendment would have an
adverse effect on the rights, preferences, privileges of or limitations provided for herein for the
benefit of any shares of Preferred Stock. Without limiting the generality of the preceding
sentence, the Corporation will not amend its charter without the approval by the holders of at
least a majority of the then outstanding shares of Preferred Stock, voting together as a separate
clags, if such amendment would:

(i) change the relative seniority rights of the holders of Preferred Stock as to

~ the payment of dividends in relation to the holders of any other capital stock of the Corporation, -
or create any other class or serics of capital stock entitled to seniority as to the payment of
dividends in relation to the holders of Preferred Stock;

@)  reduce the amount payable to the holders of Preferred Stock upon the
voluntary or involuntary liquidation, dissolution or winding up of the Corporation, or change the
relative seniority of the liquidation preferences of the holders of Preferred Stock to the rights
upon liquidation of the holders of other capital stock of the Corporation, or change the dividend

rights of the holders of Preferred Stock;

(iii) ¢ancel or modify the redemption rights of the holders of the Preferred
Stock provided for in Section 5 herein; or '

(Gv) cancel or modify the rights of the holders of the Preferred Stock provided
forin this Section 7. ~
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8. Notices of Record Date. In the event of

(2) eny taking by the Corporation of a record of the holders of any class of
gecurities for the purpose of determining the holders theteof who sre entitled to receive any
dividend or other distribution, or any right to subscribe for, purchase or otherwise acquire any
shares of stock of any class or any other securities or property, or to receive any other right, or

®) any capital reorganization of the Corporation, any reclassification or
recapitalization of the capital stock of the Corperation, any merger of the Corporation, or any
transfer of all or substantially all of the assets of the Corporation to any other corporation, or any
~ other entity or person, or .

(c) any voluntary or involuntary dissolution, liquidation or winding up of the
Corporation, then and in each such event the Corporation shall mail or cause to be mailed to each
holder of Preferred Stock a notice specifying (i) the date on which any such record is to be taken
for the purpose of such dividend, distribution or right and a description of such dividend,
distribution or right, (ii) the date on which any such reorganization, reclassification,
recapitalization, transfer, merger, dissolution, liquidation or winding up is expected to become
effective and (iii) the time, if any, that is to be fixed, as to when the holders of record of
Common Stock (or other securities) shall be entitled to exchange their shares of Common Stock
(or other securities) for securities or other property deliverable upon such reorganization,
reclassification, recapitalization, transfer, merger, dissolution, liquidation or winding up. Such
notice shall be mailed at least ten (10) business days prior to the date specified in such notice on
which such action is to be taken. :

9. gissuance of Prefe Stock. No share or shares of Preferred Stock

acquired by the Corporation by reason of redemption, purchase or otherwise shall be reissued,

~ and all such shares shall be cancelled, retired and climinated from the shares which the

Corporation shall be anthorized to issue. The Corporation may from time to time take such

appropriate corporate action as may be necessary to reduce the authorized number of shares of
the Preferred Stock accordingly.

FIFTH: In furtherance and not in limitation of the powers conferred by the laws of
the State of Delaware: _

A ‘TheBoard of Directors of the Corporation is expressly authorized to
adopt, amend, or repeal the by-laws of the Cosporation.

B.  Elections of directors need not be by written ballot unless the by-laws of
the‘Corporation shall so provide, '

C. The books of the Corporation may be kept at such place within or without
the State of Delaware as the by-laws of the Corporation may provide or as
may be designated from time to time by the Board of Directors of the
Corporation,
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_ SIXTH: Whenever 2 compromise or amrangement is proposed between this
corporation and its creditors or any class of them and/or between this corporation and its
stockholders or any class of them, any court of equitable jurisdiction within the State of
Delaware may, on the application in a summary way of this corporation or of any creditor or
stockholders thereof or on the application of any receiver or receivers appointed for this
corporation under the provisions of section 291 of Title 8 of the Delaware Code or on the
application of trustees in dissolution or of any receiver of receivers appointed for this corporation
under the provisions of section 279 of Title 8 of the Delaware Code, order a meeting of the
creditors or class of creditors, and/or of the stockholders or class of stockholders of this
rporation, as the ¢ase may be, to be summoned in such manner as the said conrt directs. If a
majority in number representing three-fourths in value of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of this corporation, as the case may be, agree
to any compromdse or arrangement and to reorganization of this corporation as a consequence of
such compromise or arrangement, the said compromise or srrangement and the gaid
-recrganization shall, if sanctioned by the court to which the said application has been made, be
pinding on all the creditors or class of creditors, and/or on all the stockholders or class of
~ stockholders, of this corporation, as the case may be, end also on this corporation. '

SEVENTH: The Corporation hereby elects in this Amended and Restated Certificate of
Incorporation not to be governed by Section 203 of the General Corporation Law of Delaware.

EIGHTH:  Except as stated in Article Ninth of this Amended and Restated Certificate
of Incorporation, the Corporation reserves the right to amend or repeal any provision contained
in this Amended and Restated Certificate of Incorporation, in the manner now or hereafter
prescribed by statate, and all rights conferred bpon 2 stockholder herein are granted subject to
this reservation. :

NINTH: Except to the extent that the General Corporation Law of Delaware

" prohibits the elimination or limitation of liability of directors for breaches of fiduciary duty, no

director of the Corporation shall be personally liable to the Corporation or its stockholdets for

monetary damages for any breach of fiduciary duty as a director, notwithstanding any provision

of law imposing such liability. No amendment fo or repeal of this provision shall apply to or

have any effect on the liability or alleged liability of any director of the Corporation for or with
Tespect to any acts or omissions of such director occurring prior to such amendment.

TENTH: The Corporation shall provide indemnification as _folIOWs:

1. Actions, Suits and Proceedings Other than by of in the Right of the Cofporation.

The Corporation shall indemnify cach person who was or is a party or threatened to be made a
party to any threatened, pending or completed action, suit or proceeding, whether ¢ivil, criminal,

administrative or investigative (other than an action by or in the right of the Corporation) by

reason of the fact that he or she is or was, or has agreed to become, a director or officer of the

Comporation, or is or was serving, or has agreed to serve, at the request of the Corporation, as a

director, officer, partner, employee or trustee of, or in a similar capacity with, another

corporation, partnership, joint venture, trust or other enterprise (including any employee benefit

plan) (all such persons being referred to hereafter as an “Indemnites™), or by reason of any action
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alleged to have been taken or omited in such capacity, against all expenses (incloding attorneys®
fees), judgments, fincs and amounts paid in settlement actually and reasonably incusred by or on
pehalf of Indemnitec in commection with such action, suit or proceeding and any appeal
therefrom, if Indemnitee acted in good faith and in a mammer which Indemnitee reasonably
belicved to be in, or not opposed to, the best interests of the Corporation, and, with respect to any
criminal sction or proceeding, had no reasonable cause to believe his or her conduct was
unlawful. The termination of any action, suit or proceeding by judgment, order, settlement,
" conviction or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a
* presumption that Indemnitee did not act in good faith and in a manner which Indemnitce
reasonsbly believed to be in, or not opposed to, the best interests of the Corporation, and, with
. respect to any criminal action or proceeding, had reasonable cause to believe that his or her
. conduct was unlawful.

2. Actions or Suits by or in the Right of the Corporation. The Corporation shall
indemnify any Indemnitee who was or is a party to or threatened to be made a party to any
threatened, pending or completed action or suit by or in the right of the Corporation 1o procure a
* judgment in its favor by reason of the fact that Indemnites is or was, or has agreed 10 become, a
director or officer of the Corporation, or is or was serving, or has agreed to serve, at the request
of the Corporation, as a director, officer, partner, employee or trustee of, or in a similar capacity
with, another corporation, partnership, joint venture, trust or other enterprise (including any
employee benefit plan), or by reason of any action alleged to have been taken or omitted in such
cepacity, against all expenses (including ettorneys’ fees) and, to the extent permitted by law,
amounts paid in scttlement actually and reasonably incurred by or on behalf of Indemnitee in
connection with such action, suit or proceeding and any appeal therefrom, if Indemnitee acted in
good faith and in a manner which Indemnitee reasonably believed to be in, or not opposed to, the
best intcrests of the Corporation, ¢xcept that no indemnification shall be made under the
Section 2 in respect of any claim, issue or matter as to which Indemmitee shall have been
adjndged to be liable to the Corporation, unless, and only to the extent, that the Court of
Chancery of Delaware shall determine upon application that, despite the adjudication of such
liability but in view of all the circumstances of the case, Indemnitee Is fairly and reasonably
entitled to indemnity for such expenses (including attorneys' fees) which the Court of Chancery
- of Delaware shall deem proper.

E 3. Indemnification for Expenses of Successful Party. Notwithstanding any other

provisions of this Article, to the extent that an Indemnitee has been successful, on the merits or
otherwise, in defense of any action, suit or procecding referred to in Sections 1 and 2 of this
Article TENTH, or in defense of any claim, issue or matter therein, or on appeal from any such
action, suit or proceeding, Indemnitee shall be indemnified against all expenses (including
attorncys® fees) actually and reasonably incurred by or on behalf of Indemnitee in connection
therewith. Without limiting the foregoing, if any action, suit or proceeding is disposed of, on the
merits or otherwise (including a disposition without prejudice), without (i) the disposition being
adverse to Indemmitee, (i) an adjudication that Indemnitee was liable to the Corporation, (jii) a
plea of guilty or polo contendere by Indemnitee, (iv) an adjudication that Indemnitee did not act
in good faith and in a fhanncr he reasonably believed to be in or not opposed to the best intercsts
of the Corporation, and (v) with respect to any criminal procecding, an adjudication that
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Indemnitee had reasonable cause to believe his conduct was unlawful, Indemmnitee shall be
considered for the purposes hereof to have been wholly successful with respect thereto.

-4, Notification and Defense of Claim. As a condition precedent to an Indemmitee’s
right to be indemnified, such Indempitee must notify the Corporation in writing as soon as
practicable of any action, suit, proceeding or investigation involving such Indemnitee for which
indernnity will or could be sought. With respect to any action, suit, proceeding or investigation
of which the Corporation is so notified, the Corporation will be entitled to participate therein at
its own expense and/or to assume the defense thercof at its own expense, with legal counsel
reasonably acceptable to Indemmitee. Afier notice from the Corporation to Indemnitee of its
election so to assume such defense, the Corporation shall not be liable to Indemnitee for- any
Jegal or other expenses subsequently incurred by Indemnitee in connection with such action, suit,

proceeding or investigation, other than as provided below in this Section 4. Indemnitee shall .

have the right to employ his or her own counsel in connection with such action, suit, proceeding
or investigation, but the fees and expenses of such counsel incurred after notice from the
Corporzation of its assumption of the defense thereof shall be at the expense of Indemnitee unless
(i) the employment of coovnsel by Indemnitee has been autherized by the Corporation,
(ii) counsel to Indernnitee shall have reasonably concluded that there may be a conflict of interest
or position on any significant issue between the Corporation and Indemnitee in the conduct of
the defense of such action, suit, proceeding or investigation or (iii) the Corporation shall not in
fact have employed counscl to assume the defense of such action, suit, procecding or
- investigation, in each of which cases the fees and expenses of counsel for Indemnites shall be at
the expense of the Corporation, except as otherwise expressly provided by this Article. The
Corporation shall not be entitled, without the consent of Indemnitee, to assume the defense of
-any claim brought by or in the right of the Corporation or as to which counse} for Indemnitee
shall have reasonably made the conclusion provided for in clause (ii) above. The Corporation
‘shall not be required to indemnify Indemnitee under this Asticle TENTH for any amotmts paid in
setlement of any action, suit, proceeding or investigation effected without its written consent.
The Corporation shall not settle any action, suit, proceeding or investigation in any manner

which would impose any penalty or limitation on Indemnitee without Indemmitec’s writtenn

consent. Neither the Corporation nor Indemnitee will unreasonably withhold or delay its consent
to any proposed settlement.

- A Advance of Expenses. Subject to the provisions of Section 6 of this Article
TENTH, in the event that the Corporation does not assume the defense pursuant to Section 4 of
this Article TENTH of any action, suit, proceeding or investigation of which the Corporation
~ receives notice umder this Article, any expenses (including attorneys’ fees) incurred by or on
. behalf of an Indemmitee in defending an action, suit, proceeding or investigation or any appeal
therefrom shall be paid by the Corporation in advance of the final disposition of such matter;
provided, however, that the payment of such expenses incurred by or on behalf of Indemnitee in
advance of the final disposition of such matter shall be made only upon receipt of an undertaking
by or on behalf of Indemnitee to repay all amounts s0 advanced in the event that it shall
ultimately be determined that Indemnitee is not entitled to be indemnified by the Corporation as
. authorized in this Article; and further provided that no such advancement of expenses shall be
made under this Article TENTH if it is determined (in the manner described in Section 6) that
(i) Indemnitee did not act in good faith and in a manner he or she reasonably believed to be in, or
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not opposed to, the best intorests of the Corporation, or (if) with respect to any criminal action or
proceeding, Indemnitee had reasonable cause to belicve his or her conduct was unlawful. Such
undertaking shall be accepted without reference 10 the financial ability of Indemmitee to make

such repayment.

6. Procedure for Indemnification. In order to obtain jndemmification or

advancement of expenscs pursuant to Section 1, 2, 3 or 5 of this Article TENTH, an Indemnitee
shall submit to the Corporation a written request. Any such advancement of expenses shall be
made promptly, and in any event within 30 days after receipt by the Corporation of the written
request of Indemnitee, unless the Corporation determines within such 30-day period that

- Indemnitee did not meet the applicable standard of conduct set forth in Section 1, 2 or 5 of this

Article TENTH, as the case may be. Any such indemnification, unless ordered by a court, shall
be made with respect to requests under Section 1 or 2 only as authorized in the specific case
upon a determination by the Corporation that the indemnification of Indemmitee is proper
because Indemnitee has met the applicable standard of condnct set forth jn Section 1 or 2, as the
casc may be. Such determination shall be made in each instance (a) by a majority vote of the

~ directors of the Corporation consisting of persons who are not at that time parties to the action,
suit or proceeding in question (“disinterested directors™), whether or not a quorum, (b) by a

committee of disinterested directors designated by majority vote of disinterested directors,
whether or not a quorum, (<) if thers are no disinterested directors, or if the disinterested
directors so direct, by independent legal counse] (who may, to the extent permitted by law, be
regular legal counsel to the Corporation) in a written opinion, or (d) by the stockholders of the

Corporation.
7. Remedies. The right to indemnification or advancement of expenses as granted

- by this Arsticle shall be enforceable by Indemnitec in any cowrt of competent jurisdiction.
Neither the failure of the Corporation to have made a determingtion prior to the commencement

of such action that indemnification is proper in the circumstances because Indemmitee has met
the applicable standard of conduct, nor an actual determination by the Corporation pursvant to
Section 6 of this Article TENTH that Indemnitee has not met such applicable standard of

- tonduct, shall be a defense to the action or create a presumption that Indemnitee has not met the

applicable standard of conduct. Indemnitee’s expenses (including attorneys® fees) reasonably
incurred in cennection with successfully establishing Indemnitee’s right to indemnification, in
whole or in part, in any such proceeding shall also be indemnified by the Corporation.

8. Limitations. Notwithstanding anything to the contrary in this Article, except as
s¢t forth in Section 7 of the Article TENTH, the Corporation shall not indemnify an Indemnitee
pursuant to this Article TENTH in connection with a proceeding (or part thereof) initiated by
such Indemnitee unless the initiation thereof was approved by the Board of Directors of the
Corporation. Notwithstanding anything to the contrary in this Asticle, the Corporation shall not

indemnify an Indemnitee to the extent such Indemnitee is reimbursed from the proceeds of -

insurance, sand in the event the Corporation makes any indemmificarion payments to an
Indemnitee and such Indemmitee is subsequently reimbursed from the proceeds of insurance,
Indemnitee shalt promptly refund such indemnification payments to the Corporation to the extent
of such insurance reimbursement. ‘
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9. Subsequent Amendment. No amendment, termination or repeal of this Article or
of the relevant provisions of the General Corporation Law of Delaware or any other applicable
laws shall affect or diminish in any way the rights of any Indemnitee to indemnification under
the provisions hereof with respect to any action, suit, proceeding or investigation arising out of
or relating to any actions, transactions or facts occurring prior to the final adoption of such
amendment, termination or repeal.

10.  Other Rights. The indemnification and advancement of expenses provided by this
Article shall not be deemed exclusive of any other rights to which an Indemmitec seeking
indemnification or advancement of ecxpenses may be entitled under any law (common or
statutory), agreement or vote of stockholders or disinterested directors or otherwise, both as to
action in Indemnitee’s official capacity and as to action in any other capacity while holding
office for the Corporation, and shall continue as to an Indermnitee who has ceased to be a director
or officer, and shell inurc to the benefit of the estate, heirs, execntors and administrators of
Indemnitee. Nothing contained in this Article shall be deemed to prohibit, and the Corporation is
specifically authorized to enter into, agreements with officers and directors providing
indemnification rights and procedures different from those set forth in this Article. In addition,
* the Corporation may, to the extent authorized from time to time by its Board of Directors, grant
indemnification rights to other employees or agents of the Corporation or other persons serving
. the Corporation and such rights may be equivalent to, or greater or less than, those set forth in

this Article.

11.  Partia] Indemnification. If an Indemnitee is entitled under any provision of this
Article to indemnification by the Corporation for some or a portion of the expenses (including
attorneys® fees), judgments, fines or amounts paid in settlement actvally and reasonably incurred
~ by or on behalf of Indemnitee in connection with any action, suit, proceeding or investigation
and any appeal therefrom but not, however, for the total amount thereof, the Corporation shall
nevertheless indemnify Indemnitee for the portion of such expenses (including attomeys' fees),
judgments, fines ot amounts paid in settlement to which Indemnitee is entitled.

12.  Ipsumance. The Corporation may purchase and maintain insurance, at its expense,
to protect itself and any director, officer, employee or agent of the Corporation or another
corporation, partnership, joint venture, trust or other enterprise (including any cmployee benefit -
plan) against any expense, liability or loss incurred by him in any such capacity, or arising out of
his status as such, whether or pot the Corporation would have the power to indemnify such
person against such expense, liability or loss under the General Corporation Law of Delaware.

- 13, Savings Clause. If this Article or any portion hereof shall be invalidated on any
- ground by any court of competent jurisdiction, then the Corporation shall nevertheless indemnify
cach Indemnitee as to any expenses (including attorneys’ fees), judgments, fines and amounts
paid in scttlement in connection with any action, suit, proceeding or investigation, whether civil,
¢riminal or administrative, including an action by or in the right of the Corporation, to the fullest
extent permitted by any applicable portion of this Article that shall not have been invalidated and
to the fullest extent permitted by applicable law.
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14. Definitions. Terms used herein and defined in Section 145(h) and Section 145(1)
of the General Corporation Law of Dclaware shall have the respective meanings assigned to such
terms in such Section 145¢h) and Section 145(i).

IN WITNESS WHEREOF, the Corporation as caused this Amended and Restated
Cestificate of Incorporation to be signed by its President this 54_ day of July, 2002.

PROFESSIONAL SYSTEMS CORPORATION
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