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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11

ONE PRICE CLOTHING
STORES, INC,, et al.,

Cases No, 14-40329 through
04-40331 (CB)

Pebtors. Jointly Administered

e wm rP e we wn we ew

%

AMENDED ORDER (1) AUTHORIZING AND APPROVING SALE OF CERTAIN

ASSETS OF THE DEBTORS, TO RAINBOW WOMEN'S RETAIL GROUF LTD,,

FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS;
(II) APPROVING ASSET PURCHASE AND SALE AGREEMENT;

(1) AUTHORIZING AND APPROVING ASSUMPTION AND ASSIGNMENT OF

EXECUTORY CONTRACTS AND UNEXPIRED LEASES;
AND (IV) GRANTING CERTAIN RELATED RELFEF

Upon the motion dated February 27, 2004 (the “Motion™), of the above-captioned debtors
and debtors-in possession (collectively, the “Debtors™), for entry of an order under 11 US.C. §§
105(a), 363, 365 and [146(c) and Fed. R. Bankr. P. 2002, 6004 and 6006 (i) approving a
purchase and sale agreement (the “Agreement™), a copy of which is attached hereto, among
Rainbow Women's Retail Group Ltd. (the “Buyer™), and One Price Clothing Stores, Inc. (the
“Seller'™, and A.LLJ. Enterprises, Inc. as guarantor (the “Guarantor’), and certain ancillary
agreements (the “Anciflary Agreements") for each lease of non-resideniat real property attached
1o this Order as Schedule | (individually, an “Assumed Lease™), substantially in the forns
attached as exhibits to the Agreement or filed with the Court, (i) authorizing the Setler to seil
(the “Salc™) to the Buyer certain leases and asscts (as defined more specifically in the
Agreement, collectively the “Purchased Assets™} free and clear of all {A) liens {other than
assumexd liabilities), (B} all liabilities (other than assumed liabitities), (C} Interests {as defined

herein) and (D) Claims (as defined herein), (iif) authorizing the assumption and assignment of
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certain condracts, real property leases and executory confracts (collectively, the “Assumed E

Leases” and individually, an “Assumcd Lease"), and (iv) granting certain related relief, and this

Court having enfered an order (the “Procedures Order””) approving, among other things, the

proposed Bidding Procedures and notice of the Sale; and the Seller having determined that the i
Buyer has submitted the highest or otherwise best bid for the Purchased Assets and that a private |
sate was in the best interest of the Debtors® estates; and a hearing having been heid on March 31,
2004 (the “Sale Hearing™); and adequate and sufficient notice of the Bidding Procedures, the
Agreement, the Ancillary Agreements and all transactions contemplated thereunder and in this i
Onrder having been given in the manner directed by the Court in the Procedures Order; and aii
interested parties having been afforded an opportunity to be heard with respect to the Motion and
all relief related thereto; and the Coun having reviewed and eomsidered (1) the Mofion, (i) the
objeciions thereto, if any, and (ili) the arguments of counse! made, and the evidence proffered or
adduced, at the Sale Hearing; and afier due defiberatiom thereon; and good and suffcient cause
appearing therefor, it is hereby

FOUND AND DETERMINED THAT:

A This Court has jarisdiction over the Motion wnder 28 US.C_ §§ 157 and 1334, and
ihis matter is a core proceeding under 28 U.S.C. § 15T(BY2XA)Y. Venue of these cases amd the
Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.

B. The statutory predicates for the reliel sought in the Motion are sections 105(a),
363, 365 and 1146(c) of the United States Bankruptcy Code, 11 U.S.C. §§ 1G1-1330 (as
amended, the “Bankruptey Code™), and Rules 2002, 6004 and 6006 of the Fedcral Rules of

Barnkruptcy Procedure (the *Bankeuptey Rules™).

I-NY/1762811.5 2
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C. This court entered the Procedures Order on February 25, 2G04, and the Procedurcs
Onrder has become 2 final and non-appealable order and remains in full force and effect,

D. As evidenced by the affidavits of service filed with this Court and based on
represeniations of counse] at the Sale Hearing, (i) due, proper, timely, adequate and sufficient
notice of the Motion, the Auction, the Sale Hearing, the Sale and the trensactions contemnplated
thereby, inciuding without limitation, the assumption and assignment of the Assurned {.eases,
has been provided in accordance with Bankruptey Code sections 102(1), 105(a), 363 and 365 and
Bankruptcy Rules 2002, 6004 and 6006, and in substantial compliance with the Procedures
Order; (ii) such notice was good, sufficient and appropriate under the circumstances; and (i) no
other or further notice of the Motion, the Auction, the Sale Hearing, the Sale or the transactions
conternplated thereby inclading, without fimitation, the assumption and assignment of the
Assumned Leases), is or shall be required.

E. A reasonable opportunity to object and be heard with respect to the Motion and
the relicf requested therein (including the assumption and assignment of Assumed Leases and
cure amounts, if any, identiffed by the Debtors} has been afforded to all interested persons and
entities, inchiding the following: (i) the Office of the United States Trustes; (fi} counse! to the
Buyer; (iif) counse! to the Official Committee of Unsecured Creditors appointed in these cases
(the “Committee™); (iv) counsel to Congress Financial Corp., as the agent (the “Agent™) for the
Debtors’ prepetition and postpetition secured lenders, (the “Secured Lenders™); (v) all entities
known to have expressed an interest in the Purchascd Assets; (vi} all entities known fo have
asserted any Lien in or upon any of the Purchased Assets; {vii} 2l federal, state and local taxmyg
authorities that have jurisdiction over the Purchased Assets; (viii) all governmental agencies

having jurisdiction over the Purchased Assets, if any; (ix} the United States Attomey’s office; (x) I
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the Securities and Exchange Commission; (x1) all non-Debior pariies to the Assumed Leases;
and (xii) all other partics that filed a notice of appearance and demand for service of papers in
these bankruptcy cases under Bankruptcy Rule 2002 us of the date of entry of the Procedures
Order.

F. The Seller may sell the Purchased Assets frec and clear of all liens and Interests
(as defined below) because sach entity with a security interest in any Purchased Assets to be
transferred on the Closing Daie, including the Assumed Leases, {i} has consented to the Sale
(including the assumption and assignment of the Assumed Leases] or is deemed to have
consented to the Sale; (i) could be compelied in a legal or equitable proceeding fo accept money
satisfaction of such interest; or {iii) otherwise fails within the provisions of section 363{f) of the
Bankruptcy Code, and therefore, in each case, one or more of the standards set forth in section
363(f)(1)-(5) of the Bankruptcy Code has been satisfied. Those holders of liens and Intercsts
who did not object, or who withdrew their objections, to the Motion are deemed to have
consented pursuant to section 363(F)(2) of the Bankruptey Code. Those holders of liens and
Interests who did object are adequately protected by having their liens and Interests, if any,
attach 1o the cash proceeds of the Saje ultimately attributable to the property against or in which
they ciaim a Lien or interest, subject to the terms hereof,

G Good and sufficient reasons for (i) approval of the Agreement and the Sale have
been articulated and (ii) a private sale of the Assets. The relicf requested in the Motion is in the
best interests of the Debtors, their estates, their creditors and other parties in interest.

H. The Debtors have demonstrated both (i) good, sufficient and sound business
purpose and justification and (i) compelling circumstances for the Sale other than in the ordinary

course of business, pursuant to section 363(b) of the Bankruptcy Code, in that, among other
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things, the immediate consurmmation of the Sale to the Buyer is necessary and appropriate {o
maximize the value of the Debtors” estates; the Sale will provide means for the Deblors to
maxirnize distributions to creditors; and absent consummation of the Saie, the Debtors may be
forced to conduct a precemeal liquidation of the Purchased Assets which is Ikely fo yield
substantially Jess proceeds available to distribute to creditors than the Sale.

1 The Buyer is a good faith purchaser under Bankruptcy Code section 363{m) and,
as such, is entitied to ali of the protections afforded thereby.

1 The Seller has full corporate power and authority to execute the Agreement, the
Ancillary Agreements, and all other documents contemplated thereby, and 1o consummate 1fie
fransactions contempiated by the Agreement. The Agreement, the Ancillary Agreements and alt
of the transactions contemptatad therehy have been duly and validly authorized by all necessary
corporate action of each of the Sefler. No consents or approvals other than the authorization and
approval of this Court are required for each of the Seller to consummate the Sale.

K. The Agreement was negotiated, proposed and entered into by the Seifer and the
Buyer without collusion, in good faith and from arm's-length bargaining positions. The Buyer is
1ot an “insider’” of any of the Debtors, as that term i3 defined in section 101 of the Bankruptcy
Code. Neither the Debtors nor the Buyer have engaged in any conduct that woukd cause or
permnit the Agreement to be avoided under section 363(n) of the Banknuptcy Code.

L. The consideration provided by the Buyer pursuant to the Agreement {1} 1 fair and
reasonable, (if) is the best offer for the Purchased Assets, and {i1) constiules reasonably
equivalent value and fair consiceration wmder the Bankruploy Code and under the laws of the

United States, any slate, tertitory, possessions or the District of Columbia.

1-NY/1762811.3 5
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M. The Agreement was not entered into for the purpose of hindering, delaying or
defrauding creditors under the Bankrupicy Code and vnder the laws of the United States, any
state, termitory, possession, or the District of Colombia.

N. ‘The transfer of the Purchased Assets to the Buyer pursuant t6 the Agreement will
be a legal, valid, and effective transfer of the Purchased Assets, and vests or will vest the Buyer
with all right, title, and intcrest of the Seller to the Purchased Assets free and clear of liens or
other interests (i) that purport to give to any party & right or option to effect any forfeiture,
madification or termination of the Seller’s or the Buyer's interests in the Purchased Assets or (i)
in respect of restrictions, rights of first refusal, options to purchase, charges or interests of any

kind or nature, if any, (collectively, the “Interests”), with all such non-assumed Interests to attach

to the Seller’s interest in the proceeds of the Sale (the “Sale Proceeds™) in order of priority,
subject to any rights, ciaims and defenses of the Debtors with respect thereto and subject to the
remaining provisions of this Order.

0. Neither the Buyer nor its affiliates, successors or assigns, nor any guarantor, s a
result of any action taken in connection with the purchase of the Purchased Assets: (a) are a
successor to the Debtors; (b) have, de facto or otherwise, merged with or into the Debtors; or {c)
are a continuation or substantial contiation of the Debtors or any enterprise of the Debtors.

P. The Debtors have demonstrated that assuming and assigning the Assumed Leases
in connection with the Sale is an exercise of their sound business judgment, and that such
assumnption and assignment is in the best interests of the Debtors’ estates.

Q.  The Debtors have cured, or have provided adequate assurance of cure of, any
monery default existing prior to the Closing Date, which is the effective date of assumption of

the Assumed Leases, within the meaning of section 365(bj{1)(A) of the Bankruptcy Code, wder

I-MNY/1762811.5 6
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the Assumed Leases, and have provided compensation or adequate assurance of compensation to
any non-Debtor party to such contracts or Jeases for any of their actual pecuniary losses resulting
from any default arising prior Yo the Closing Datc under any such Assumed Leases. within the
meaning of section 365(b)(1)(B) of the Bankruptey Code (coliectively, the “Cure Amounts™.

R. As of the Closing Dale, each of the Assumed Leases will be in full force and
effect and enforceable against the non-Debtor party thereto.

S. On or before the Closing Date, the Debtors will pay in full and ali undisputed
Cure Amounts, On the Closing Date, the Debtors will segregate an amouwnt of the sale proceeds
equal o the asserted amount of any disputed Cure Amounts refating to Assurned Leases pending
the resolution of any such dispute by this Court or rotual agreement of the parties. Any party o
any Assumned Lease who objected to the Cure Amounts {a “Cure Amount Chiection™ &
protected by having such disputed portion of such Cure Amount segregated on or before the date
on which such Agssumed Lease i3 assurad.

T. The Debtors have, to the extent necessary, satisfied the requirements of sections
365(b)( 1) and 365(f) of the Bankruptey Code in connection with the Sale, the assumption and
assignment of the Assumed Leases and shail upon assignment thereof on the Closing Date, be
relieved from any liability for any breach thereof {other than ihe fability to pay Cure Amounts
on or beforc the Closing or following the Closing, as applicable).

u. The sale of the Purchased Assets is a critical and necessary element in Debtors’
anticipated distribution to unsecured creditors under a plan of reorganization or plan of

liquidation and such sale s in conternplation thercof.

1-NY/1T762811.5 ]
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V., The Auction was duly noticed and heid. The Debtors’ decision to remove the
Assets from the Auction was supported by the Creditors” Committee and the secured lenders and
is an appropriate exercise of the Debtors' business judgment.

W.  Based upon the testimony of the parties at the hearing held on March 31, 2004,
the Court finds that with respect to the Diebtors® lease for store # 74 located at Citiside, Charlotte,
North Carolina, Buyer is decmed to be a replacement in kind to the Debtors, and that with
respect to the Debtors lease for store # 850 located at Melbourne Shopping Center, Melbourre,
Florida, Buyer is deemed to be a replacement tenant similar in operation to the Debtors’
operation. Accordingly, the Court hereby overrules the objection filed by Inland Retai] Real
Estate Limited Partnership (Docket No. 375) (the “Inland Objection”).

X To the extent that Buyer operates in a marmer consistent with the use clause, and
does not use the tradename “Rainbow Apparel”, the Buyer's use under Lease ff 261 located in
Holland Windsor Crossing Shopping Center, Virginia Beach, Virginia shail not be, nor shaii it
constitute, a “Prohibited Use Breach” under the landiond's fease with Fashion Bug #3180, tnc.

In addition, Buyer’s sale of women’s apparel in up to 30% of the store’s sales area, caiculated in
accordance with the lease, will not breach the exclusive use provisions in the Fashion Bug fease.
Buyer has agreed that it shafl operate Store # 26! in a manner that complies with the permitted
uses set forth in the iease for Store # 261 and daes nat breach the cxclusive use provisions m the
Fashion Bug lease,

Y. The alleged termination of the lease for Store # 163 between Harsch Investment
Realty LLC and the Debtors for the property located in Alameda, California was invalid and of
no effect since the February 12, 2004 termination letter sent by the landiord was in violation of

the automatic stay under § 362 of the Bankruptcy Code.

1-NY/1762311.5 8
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Z Buyer's operation of its typica] refail store will not constitute a breach of any
exclusivity provision of YDB Three Lakes LC for the center tocated in Three Lakes Plaza,
Tamarac, Florida (Store # 641)

AA.  With respect io the fease for the Debtor’s Store # 129 (“Lease 1297, focaied in
Cermak Plaza, Berwyn, Minois, the objection by the Jandlord, Cermak Plaza Associates, L1LC
(“Cermak™} is hereby overruled and the Court finds that the Buyer's intended use for the
premises does not violate the vse clause under the lease and is consistent with the Debtors” use,
The Court further finds that the Buyer does not violate the exclusive provisions contained in
Cermak’s lease with Discovery,

BB.  Buyer's pruposed use for Store # 230 located in Springfield Gardens, New York
wilf comply with the use provisions of the lease with Mattote Group Springex LI.C, ard will ot
vinlate the exclusivity provisions with Payless Shoe Source or Large Apparel of New York dlba
Ashley Stewart; and 1 35 thexefore

ORDERED, ADJUDGED AND DECREED THAT:

L. The Motion is GRANTED (other than with respect to matters previously
addressed on a final basis by the Procedures Order}. All relief granted on a finaf basis by the
Pracedures Order is hereby incorporated by reference to this Qrder and remains in full force and
effect.

2, Any objections to the entry of this Order or the relief granted herein and requested
in the Motion that have not been withdrawn, waived or setfled, and ail reservations of rights

included therein, hereby are denied and overruled on the merits with prejudice.

LNY/1T62811.5 )
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Approval of the Agreement

3 The Agreement and the Ancillary Agreements, and alt of the terms and conditions
thereof, including, but not timited to, the sale of the Purchased Assets and assumption of any
assumed liabilities in exchange for the Purchase Price, as set forth in the Agreement, are hereby
approved.

4. Pursuant 1o sections 363(b) and {f) of the Bankruptcy Code, the Debtors are
authorized and (subject to the applicable closing conditions set forth in the Agreement) directed
to consummate the Sale, pursuant fo and in accordance with the terms and conditions of the
Agreemnent.

5. The Debtors are authorized and (subject fo the applicable closing conditions set

forth in the Agreement) directed o execute and deliver, and empowered to perform under,

consummate and implement, the Agreement, collectively with all additional instrurnents and

documents (including, without lirndtation, the Ancitlary Agreements) that may be reasonabty
requested by the Buyer for the purpose of transferring the Purchased Assets to the Buyer or as
may be necessary or appropriate to the performance of the obligations contemplated by the
Agreement. The automatic stay imposed by section 362 of the Bankrupicy Code is modified
solely to the extent nccessary to implemnent the provisions of this Order.

Transfer of Purchased Assets

6. Pursuant to sections 105(a), 363(f} and 365 of the Bankruptcy Code, the
Purchased Assets shall be transferred to the Buyer and, as of the Closing Date, shall be free and
clear of (a) all hiens and interesis, and {b) all debts arismg under, relating 1o, or in conneciion
with any acts of the Debtors, claims (as that term is defined 1n section 101(5) of the Bankruptcy

Code), liabilities, obligations, demands, guaranties (other than guarantees of Assumed icases by

1-NY/1762811.5 10
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Guarantor or affiliates, if any) opiions, rights, contractial commitments, restrictions, tights of
first refusal, interests and matters of any kind and nature, whether arising prior to or subscguent
to the commencement of these cases, and whether imposed by agreement, understanding, faw.
equity or otherwise (inciuding, without limitation, claims and encumbrances (i} that purpart to
give to any party a right or option to effect any forfeiture, modification, profit shanng interest,
right of first refusal, purchase or repurchase right or option, or termination of any of the Seller’s
or the Buyer's interests in the Purchased Assets, or any similar rights, or (it} in respect of taxes,
restrictions, rights of first refusal, charges or interests of any kind or nature (collectively. as
defincd in this clause {b), ‘Clains™), with the exception of any assumed liabilities sef forth i the
agreement. All norrassumed liens, Interesis and Claims shall attach to the Debiors’ interest in
the Sate Proceeds, in the order of their priority, with the same validity, force and effect which
they now have against the Purchased Assets, subject to any rights, claims and defenses the
Debtors or the Agent may possess with respect thercto.

7. With the exception of any assumed liabilities in the Agreement, ali persons and
entities, including, but not limited to, all debt security holders, equity secunity holders,
governmental, tax and regutatory zuthorities, lerders, trade and other creditors, halding hens,
Interests or Claims of any kind or nature whatsoever against or in the Debtors or the Purchased
Assets (whether legal ar equitable, secured or unsecured, matured or unmatured, contingent or
non contingent, liquidated or untiquidated, senior or subordinated), arising under or out of, in
commection with, or in any way relating to, the Debtors, the Purchased Assets, the operation of
the Debtors’ busingss prior to the Closing Date or the transfer of the Purchased Assets to the
Buyer, shall be and hereby are forever barred, estopped and permanently enjoined from

asserting, prosecuting or otherwise pursning against the Buyer, its property, its successors and

I-NY/1762811.5 1
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assigns, its affiliates or any guarantor or the Purchased Assets, such persons’ or entities’ liens,
Interests or Claims. Following the Closing Date, no holder of a lien or interest in or Claim
against the Debtors (other than holders of any expressly assumed liabilities) shall interfere with
the Buyer’s title to or use and enjoyment of the Purchased Assets based on or related to such
liens, Interests or Claims, and all such liens, Claims and Interests, if any, shall be, and hereby are
channeled, transferred and attached solely and exclusively io the Sale Proceeds.

8. Notwithstanding anything in this Qrder to the contrary, on the Closing Date, the
Debtors shall transfer to the Agent that portion of the Sale Proceeds necessary (after payment or
escrow of all taxes, closing costs and Cure Amounts) in reduction of the obligations of the
Debtors to the Secured Lenders under the DIP Loan Agreement and the Agent is hereby
authorized 1o apply such transferred amounts to such DIP Loan obligations pursuant to the terns
of the DIP Orders without further order of this Court. The application of such transferred
amounts shall be subject only to the tenms of the fmerim and Final DIP Ordiers and to the rights
of the Committee, if any, thereumder,

9. The transfer of the Purchased Assets to the Buyer pursuant to the Agreement shal!
not Tesult in (i) the Buyer or any guarantor having any lability or responsibility for any Claim
(other than for Penmitted liens or essumed liabilities) against the Debtars or against an insider of
the Debiors, or (i1} the Buyer or any guarantor having any lability or respensibility to the
Debtors except purspant to the Agreement and this Order.

10.  The Buyer and any guarantor shall have no liability or responsibility for any
liability or other obligation of the Debtors arising under or related to the Purchased Assets other
than as expressly set forth in the Agreement. Without timiting the effiect or scape of the

foregoing, the transfer of the Purchased Assets from the Debtors to the Buyer does not and will

1.NV/1762811.5 12
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nat subject the Buyer or any guarantor or their affiliatcs, successors or assigns or their respective
propetties (including the Purchased Assets) to any liability for Claims agamnst the Debtors or the
Purchased Asssts by reason of such transfer under the laws of the United States or any state,
territory or possession thereof appiicabie to such ransactions.

11.  Neither the Buyer nor its affiliates, nor any guarantor, their successors ar assigns
shall be deemed, as a result of any action taken in connection with the purchase of the Purchased
Assets to: (a) be a successor to the Debiors; (b) have, de facto or atherwise, merged with or mfo
the Debtors; or (c) be a continuation or substantial cortinuation of the Debtors or any enterprise
of the Debtors.

12.  Neither the Buyer nor its affiliates, nor any guarantor, their successors or assigns
is acquiring or assuming any fability, warranty or other obligation of the Debiors, inchuding,
without timitation, any tax incurred but unpaid by the Debtors prior to the Closing Date,
including, but not limited to, any tax, any fine or penalty relating to a tax, or any addition to tax.
whether or not previously assessed, fixed or audited, whether or not paid, and whether or nol
contesied before and adjudicated by a judicial or administrative tribunal of competent
jurisdiction, except for any assumed habilities as expressly provided in the Agreement.

13.  The Debtors shall be exempt from liability for any transfer tax, stamp or sirilar
tax relating to the Purchased Assets in accordance with Section 1146(c). On or before the
Closing Date, and to the extent not exempt under Section 1 146(c) and/or any other applicable
law, the Debtors will pay, or shall segregate and reserve Sale Proceeds safficient to pay, thewr
share of transfer taxes, income taxes, sales taxes, utility charges, real property taxes, personal
property taxes or similar ad valorem obligations which the Debtors are obligated to pay under the

Agreement, and to the extent not paid at Closing, shall pay such amounts out of such segrogated

1-NY/1762811 .8 i3
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funds when and as due. Nothing herein shail be deemed an admission of any such liability by
Debtors nor prevent Debtors from challenging the amount, validity or priority of any such taxes
or obligations.

14, The trunsfer of the Purchased Assets fo the Buyer pursuant to the Apreement
constitutes a legal, valid and effective transfer of the Purchased Assets, and shall vest the Buyer
with all right, title and interest of the Debtors in ard to the Purchased Assets free and clear of all
liens, Claims and Interests (other than assumed liabilities) of any kind or nature whatsoever.

[5.  On the Closing Date, this Order shall be construed and shali constitute for any and
al} purposes a full and complete general assignment, conveyance and transfer of the Purchased
Assets or a bill of sale wansferring good and marketable title (n the Purchased Assets to the
Buyer. Each and every federal, state, temitory and local governmental agency or department is
hereby directed to accept any and all documents and instruments necessary and appropriate (o
consummate the transactions contemptated by the Agreement.

16.  This Order is and shall be effective as a determination that al} liens {uther than
assomned tabilitics), Claims and Interests shail be, and are, without further action by any person
or entity, released, divested, terminated and discharged with respect ta the Purchased Assets and
the Assumed Leases 25 of the Closing Date., [n furtherance of the foregoing, the provisions of
this Order authorizing the saic and assignment of the Purchased Assets free and clear of all
Clairns, liens and Interests shall be self-executing, and notwithstanding the failure of Buyer, the
Debtor, or any other party to executc, file or obtain releases, termination statements, assignment
consents or other instruments to effectuate, consumnmate and/or implement the provisions hereof
or the Agreement with respect ta the sale of the Purchased Assets and the assumphon and

assignment of the Assumed Leases, all Claims, iens and Interests on the Purchased Assets shall
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be, and hereby are, deemed to be divested, terminated and discharged, with such Claims, licns
and Interests to attach solely and exclusively to the Sale Proceeds.

17.  This Order shall be binding upon and shall govem the acts of all entities,
including without limitation all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental depantments, secretaries of state, federal, state and local officials, and all other
persons and entities who may be required by operation of law, the duties of their office, or
contract, to aceepl, file, register or otherwise recerd or refease any documernts or instruments, or
who may be required to report or insure any title or state of title in o to any of the Purchased
Asses,

18, The Debtors are hereby authorized, in accordance with sections 105{a), 363 and
365 of the Bankruptcy code, to (a) assume and assign to the Buyer, effective upon the Closing
Date, the Assumed Leases, and/or to transfer, sell and deliver to the Buyer ali of Seller’s right,
title and interest in and to the Assumed Leases, free and clear of all liens, Intcrests and Claims of
any kind or nature whatsoever, and (b) execute and deliver to the Buyer the Anciltary
Agreements and such other documents or ether instroments as may be necessary to assign and
transfer the Assumed Leases to the Buyer,

19, The requirements of sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code arc
hereby deemed satisfied with respect to the Assumed Leases (subject to the *“Cure Amount”
procedures sef forth herein).

20.  The Assumed Leases shall be transferred to, and remain in full force and effect
for the benefit of, the Buyer, without any default or event of default thereunder. notwithstanding

any provision in any such Assumed Lease (including provisions of the type described in seciions
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365(b)(2), (©)(1) and (f)(1} of the Bankrupicy Code) which prohibits, limits, restricts or
conditiors such assignment or transfer. The Assumed Leases shall be assigned to the Buyer
without modification, as such leases existed on the Petition Date, unless agreed to in wnting by
the non-Debtor pariy or as expressly set forth in this Order. The non-Debtor party to each
Assumed Lease shall be deemed to have consented to such assignment under seclion
365(c)(1)(B) of the Bankruptcy Code (unless such non-Debtor party filed an objection to the
assignment to the Buyer and such objection was withdrawn or overruled by the Court). In either
event, Buyer shall enjoy all of the rights and benefits under each such Assumed Lease as of the
applicable Closing Date withous the necessity of abtatning, such none Debtar party’s writien
consent to the assumption and assignment thereof,

21.  The information provided by and about the Buyer is and shall be deemed to
constitute “adequate assurance of future performance™ under the Bankrupicy Code (including
under sections 365(b)(1} and (3) and 365(f) thereof}.

22 Pursuant to section 365(k) of the Bankrupicy Code, except for Cure Amounts, the
Debtors and their estates shall be relieved from any liability for any breach of any Assumed
Laasa after such assignment to and assumption by the Buyer on the Closing Date.

23.  All liquidated monetary defaults, claims or other obligations of the Debtors
arising or accruing or relating 1o time periods under cach Assumed Lease prior 1 the assumphion
of such Assurned L ease (without piving effect to any acceleration clauses or any default
provisions of the kind specified in Bankruptcy Code section 365(b)(2)) shall be determined in
accordance with the Procedures Order and this Order, and any undisputed portion of such

defaults, claims or ather obligations shall be promptly cured and paid by the Debtars upon the
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Closing Date or, for any disputed portion thereof, upon the later determination of the Cure
Amount,

24.  Subiect to the terms hereof with respect to the Cure Amounts, all defaults or other
obligations of the Debtors under the Assimed Contracts and I cascs arising or aceruing prior to
the Clesing Date have been cured or shall promptly be cured by the Debtors in accordance with
the terms hereof such that the Buyer, and any guarantor, if any. their successors and assigns shali
have no liability or obligation with respect 1o any default or obligation ansing, related 10 or
accruing under any Assumed Lease on or prior to the Closing Date, including, but not limited to,
year-end adiustments for percentage rent, CAM, taxes or other charges). Each non-Debior party
to an Assumed Lease is forever barred, estopped and permanently enjoined from asserting
against the Buyer, any guarantor or their successors and assigns or their property or affiliates, or
any thergof, any breach or default under any Assumed Lease, any elaims of lack of consent
relating to the asmipnment thereod, or any counterclaim, defense, setoff, nght of recoupment or
any other matter arising prior to the Closing Date for such Assumed Lease or with regard (o the
assumption and assignment thereof pursuant to the Agreement or this Order.

25.  Upon assignment of the Assumed Contracts and Leases to the Buyer on the
Closing Date, no default shall exist under any Assumed Lease and no non- Debtor party to any
Assumead 1.ease shali be parmitted to declare a defauit by the Buyer under such Assumed Lease
or otherwise take action against the Buyer as a result of any Debtors® financial condition,
msoivency, bankruptcy or failure to perform any of their obligations under the Assumed
Contracts and Leases, including any failure to pay any amounts necessary to cure any Debtors’

defaults thercunder. Upon entry of this Order and assumption and assignment of the Assumed

I-NY/1762811.5 17

TRADEMARK
REEL: 002836 FRAME: 0663



Wombkle Carlyle — ATL 4/21/04 12:19 PAGE 21/27 RightFax

Contracts and Leases, the Buyer shall be deemed in compliance with alt terms and provisions of
the Assumed Contracts and Leases.

26.  Notwithstanding any other provisions in this Order, upon assumption of the
Assumed Contracts and Leases, the Buyer shall asswne (subject to paragraphs 27 thraugh 31
below) all liabilities arising under the Assumed Contracts and Leases which anse and accrue on
and after the Closing Date.

Additional Provisions For Property Leases

27.  None of the Assumed Leases have been terminated and all of the Assumed Leases
remain in full force and effect. Notwithstanding any provision in any lease, reciprocal easement
agreement, or local law to the contrary, Buyer may perform aiterations and remodeling to the
exient necessary (o operase its retail operations at the leased premises and 1o replace and modify

28.  Any pravisions in any Assumned Lease of the Debtors, or in applicable law, that
directly or indirectly prohibits, restricts, or conditions the assignment or subletting of such
Assumed Lease to Buyer, or that imposes a fee or penalty or requires profit sharing or payment
of consideration upon any assignment or subiease of an Assumed Lease to Buyer, or purports to
increase the rent or terminate the lease, or purports to give any party a right of first refusat or
option to purchase the lease, or which requires any minimum sales amount for 2003 or 2004 are
deemed and found to be void and unenforceable anti-assignment provisions. Notwithstanding
any tarm of any of the Assumed Leases to the contrary, any extension or renewal options or other
rights contained in the Assumed Leases which purport to be personal only to the Debtors or to 2
named entity in such Assumed fease or to be exercisable only by the Debtors or by a named

entity or an entity operating under a specific trade name constitute unenforceable restrcuons on
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assignment and such extension or renewal opticns or other rights may be freely exercised to their
fiall extent by Buyer and its respective successors and assigns. All extension or renewal options
which Debtors purported to exercise for any Assumed Lease as of the date hereof is hereby
foamd to be valid, effective and in force and may be relied upon and utrlized by Buyer.

29.  Notwithstanding any provision in any Assumed Lease to the contrary, the leased
premises may, except to the extent resiricted by any exclusivity or use restrictions applicable to a
Assumed Lease in a “shopping center”, be used by Buyer for its proposed retail use (including
accessory office, and storage nse) and the sale of general merchandise or any use consistent with
the use clause contained in the leases.

30.  Buyer shall operate Store # 26( in a manner that complies with the permitted uses
set forth in the Lease for such store and in a manner which does not conflict with the Fashion
Bug cxciusive use provisions. Buyer shall not frade under e name “Rainbow Apparc!™ at Store
#261, nor shall Buyer engage primarily in the selling of women's clothing 2t Store #261
{meaming no rnore than 30% of the store’s sales’ area, calculated in accordance with the lease,
shall be devoted exchusively to the sale of women's clothing).

31.  Any provision in any Assumed [ease that requires any user of the Leased
Premises 1o operate under the name “One Price™, “Once Price Clothing™, “Best Price™, or any
particular trade name, and any covenant that requires the use of the leased premises to be similar
to that of the Debtors {including any clause requiring a *one price” or “ceiling price™ concept)
are deemed and are found to be void and unenforceable anti-assigmment provisions as applied o
Buyer.

j2. Any provisions contained in any Assumed Lease which have or would have the

chfect of requiring Buyer to continvously operate ifs business at any feased premises is void and
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unenforceable as applied to Buyer for a period of sixty (60) days following the Closing Date (and
Buyer may remain “darl for such sixty-day period). Buyer shall have the right to close the
stores in order to stock, refixture, change signage and otherwise prepare the stores for opening
under Buyer’s trade names and such shall not be deemed a defavlt under the leases or deemed a
violation of a continuous operations clause, use, a renovation or altemations clause or any other
provision that prevents Buyer from taking possession, posting signage or renovating the stores.
Buyer may operate the Stores under any trade names acquired from Debtors and/or any of
Buyer's trade names, including, but not limited to Rainbow, Rainbow Kids, Rainbow Plus, 5-7-
9, One Price, Kid Spot, Best Price, Foxmoor, Ups N Downs, Plymouth and Caren Charles.

Additional Pravisions

33.  The considerations provided by the Buyer for the Purchased Assets under the
Agreemeni 1s fair and reasonable and may not be avended under Bankreptey Code section
363(n).

34.  The trunsactions contemplated by the Agreement arc undertaken by the Buyer in
good faith, as that term is used in Bankruptey Code section 363(rm) and, accordingly, the reversal
or modification on appeal of the authorization provided herein to consummate the Sale shall not
affect the validity of the Sale 1o the Buyer, unless such authorization is dufy stayed prior to the
consummation of the Sale. The Buyer is a pood-faith purchaser of the Purchased Assets, and is
entitled to ail of the bencfits and protections afforded by section 363(m) of the Bankruptcy Code.

35.  This Court retains jurisdiction to enforee and implernent the terrns and provisions
of the Agreement, all amendments thereto, any waivers and consents therevnder, and of each of
the agreements executed in connection therewith in all respects, including, but not fimited to,

retaining jurisdiction io (a) compel delivery of the Purchased Asscts to the Buyer, (b) compel
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assumption of any assurned labilies by the Buyer, (¢) resolve any disputes arising under or
retated to the Agrecment, except as otherwise provided therein, and (d) interpret, implement and
enforce the provisions of this Order.

36.  All entities who are presently, or on the Closing Date may be, in possession of
some or ail of the Purchased Assets hereby are directed 1o surrender possession of the Purchased
Assets cither to (1) the Debtars prior to the Closing Date for subsequent transter to the Buyer on
the Closing Date or {if) to the Buyer on the Closing Date.

37.  Onor before the Closing Date, each of the Debtors® creditors (including all
creditors who hold tiens or Interests of record) is authorized and directed to execute such
documents and take all other actions as may be necessary 1o release its liens and Interests in the
Purchased Assets, if any, as such liens and Intercsts may have been recorded or otherwise exist.

38.  Ifany person or entity that has filed financing statements, mortgages, mechanic*s
liens, lis pendens or other documents or agreements evidencing liens or Interests with respect to
the Purchesed Assets shall not have delivered to the Debiors and the Buyer prior to the Closing
Date in proper form for filing and executed by the appropriate parties, termination statements,
instruments of satisfaction, releases of all liens and Interests which the person or entity has with
respect to the Debtors and/or the Purchased Asscts or otherwise, then (i) the Bebtors hereby are
authorized (o execute and file such statements, instruments, releases and other documents on
behalf of the person or entity with respect to such assets and contracts and (i1) the Buyer hercby
is authorized to file, register or otherwise record z certified copy of this Order, which, once filed,
registered or otherwise recorded, shall constitute conclusive evidence of the release of all tens
and Interests in the Purchased Assets as of the Closing Date of any kind or nature whatsoever

{other than any assumed Labilifies).
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39.  Any amounts payable by the Selier pursuant to the Agreement, the Ancillary
Agreements, :md a1l of the transactions comemplated thereby, shall (i) constinge admimstrative
priority expenses of the Setler’s estates pursuant 1o sections 503(b) and 507(a)(1) of the
Bankzuptcy Code, {ii) be paid by the Seller in the time and manner provided in the Agreement
without further order of this Court and (ifi) not be discharged, modified or otherwise affected by
any plan of reorganization of any of the Seller.

40,  The terms and provisions of the Agreement and this Order shal} be binding ir all
respects upon, and shall survive and shall inure 1o the benefit of, the Debtors, their estates, any
trustee(s) under any chapter of the Bankruptey Code in any of these cases, the Buyer, any
guarantor, and their respective affiliates, successors and assigns, and any affected third parties,
notwithstanding any subsequent dismissal or conversion of any of thesc cases or the appointment
of any trustee(s) under any chapter of the Bankruptcy Code in any of these cases.

41. Al persons who hold Claims against or Interests in (oiber than assumed habilities
sxpressly assumed in the Agreement) the Dobitors are forever barred, estopped and permanently
enjoined from asserting or prosecuting any claims or causes of action against the Buyer, any
guarantor, their affiliates, or any of its respective officers, directors, employees, attomeys or
advisors, arsing out of or in connection with the Sale.

42.  Afier the Closing Date, no person or entity, including, without limitation, any
federal, state or foca! taxing authority, may (a) attach or perfoct a licn or security interest against
any of the Purchased Assets on account of, or (b} collect or atternpt to coltect from the Buyer or
guarantor or any of their affiliates, arry tax {or other amaunt atleged to be owing by one or more

of the Debtors) (i) for any period commencing before and concluding prior to or after the Closing
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Date, or (ii) assessed prior to and payable aficr the Closing Date, sxcept as otherwise speci fically
provided in the Agreement.

43.  No butk sales law or any sirniter law of any state, territory or other jurisdiction
shall apply in any way to any of the transactions under the Agreement, and Debtors and Buyer
are cxempt and excused from complying with tulk transfer laws or regulations that might affect
consummation of the ransactions contemplated by the Agreement or the relicf provided in this
Order.

44.  The Agreement, the Ancillary Agreements and any related sale agreements may
be modified, amended or supplemented by the parties thereto, in a writing signcd by such parties,
and in accordance with the terms thercof, without further order of the Court, provided thet any
such modification, amendiment or supplement does net have a material adverse effect on the
Debtors’ estates.

45, Noﬂﬂngcmﬂaimdhmychapterﬂ;ﬂanwxfmmdmmesecascsaranymdet
confinming any such plan or in any other order in these cases (including any order entered after
any conversion of these cases under chapter 7 of the Bankruptcy Code) shail aiter, conflict with,
or derogate from, the provisions of the Agreement or this Order.

46.  The Deblors shall serve 2 copy of this Order on all parties in interest who have
asserted any Claim, Lien or Interest in the Purchased Assets {including alt Lienholders of record).

47.  The failure specifically to include any particular provisions of the Agreement in
this Order shall not diminish or impair the effectiveness of such provisions, it being the intent of
the Court that the Agreement be authorized and approved in its enticety. Likewise, all of the

provisions of this Order are nonseverable and mutually dependent.
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48,  All radius restrictions set forth in any Assumed Lease will not be applicable
existing stores of Buyer and/or its affiliates, and any such provisions are hercby waived.

49,  Notwithstanding the provisions of Bankrupicy Rules 6304(g) and 6006{d}, this
Order shall not be stayed for ten {10} days aiter the entry hereof, but shall be effective and
enforceable immediately upon ssusnse hereof, provided, however, thet closing of the
transactions referenced herein shall be stayed until 1:00 p.m., Friday, April 2, 2004. Time is of
the essence in closing the transaciions referenced herein and the Debtors and the Buyer intend to
close the Sak as scon as practicable. Thercfore, any party objecting to this Order musk exercisc
due ditigence in filing an appeal and pursuing a stay, or risk its appeal being foreclosed as moot.

50.  The requirement under Rule 9013- (b} of the Local Bankruptcy Rules for the
Southemn District of New York for the filing of a separate memorandum of law is waived.

Dated: New York, New York

Aprit 5, 2004
I/Cornelius Blockshear
UNITED STATES BANKRUPTCY JUDGE
I-NY/1762811 5 24
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