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AMENDED AND RESTATED PLEDGE, ASSIGNMENT, AND SECTURITY AGREEMENT

(Borrower and Subsidiaries)

THIS AMENDED AND RESTATED PLEDGE, ASSIGNMENT, AND SECURITY
AGREEMENT (this “Security Agreement”) is executed as of July 30, 2004, by PHYTON BIOTECH,
INC., a Texas corporation ( “Debtor™), whose address is 3909 Hulen Street, Fort Worth, Texas 76107, and
BANK OF AMERICA, N.A., a national banking association (in its capacity as “Collateral Agent” for the
Creditors (hereafter defined)), as “Secured Party, ” whose address is 231 S. LaSalle Street, 8t Floor,
Chicago, IL 60697.

RECITALS

A, DFB Pharmacenticals, Inc. (“Borrower™), Bank of America, N.A., as Administrative
Agent (including its permitted suecessors and assigns in such capacity, the “Administrative Agent™), and
the Lenders now or hereafter party to that certain Credit Agreement (including their respective successors
and perrnitted assigns, the “Lenders™) are concurrently herewith entering into an Amended and Restated
Revolving Credit Agreement dated as of July 30, 2004 (as amended, modified, supplemented, or restated
from time to time, the “Credit Agreement”), which Credit Agreement amends and restates the Existing
Credit Agreement (as that term is described and defined in the Credit Agreement).

B. To agsure payment and performance of the obligations under the Existing Credit
Agreement, certain entities executed Security Agreements {(including without limitation, the agreements
on Schedule 1, the “Existing Security Agreements”).

C. Debtor is concurrently herewith entering into that certain Note Purchaze Agreement dated
as of July 30, 2004 (as amended, modified, supplernented or restated from time to time, the “Senior Note
Agreement”) with each of the purchasers listed on Schedule A thereto (including their respective
successors and permitted assigns, the “Senior Noteholders*) under and pursuant to which Debtor will
issue $45,000,000 in aggrepgate principal amount of its Floating Rate Secured Senior Notes due July 30,
2011 (the “Senior Notes™).

D. The Administrative Agent, the initial Lenders, the initial Senior Noteholders, and Secured
Party are concurrently herewith entering into, and Debtor and its Subsidiaries, are concurrently herewith
acknowledging, that certain Intercreditor and Collateral Agency Agreement dated as of July 30, 2004 (the
“Intercreditor Agreement”) for the purpose of agreeing that the Obligation (as defined in the Credit
Agreement) and the obligations of the Debtor under the Senjor Note Agreement and the Senior Notes (the
“Senior Note Obligations™, the Obligation and the Senior Note Obligation being hereinafter referred to
as the “Secured Obligations™) will be secured pari passu pursuant to the Security Docurnents (hereinafter
defined) and the Existing Guaranties (hereinafter defined) and appointing Bank of America, N.A. as
collateral agent on behalf of the Creditors on the terms set forth therein.

E. In connection with the execution of, and as a condition of the effectiveness of, the Credit
Agreement, the Existing Security Agreements are required to be (and are hereby) amended and restated in
their entirety.

F. In addition, as a coundition of the effectiveness of the Credit Agreement and the Senior
Note Agreement, certain additional entities are required to execute a Security Agreernent.
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G. This Security Agreement is mtegral to the transactions contemplated by the Loan
Documer_lts (as defined in the Intercreditor Agreement) and the Senior Note Documents (as defined in the
Intgrcrgd.ltor Apgreement), and the execution and delivery hereof, is a condition precedent to Lenders’
obligations to extend credit under the Loan Documents and to the Senior Noteholder’s obligations to
purchase and pay for the Senior Notes.

ACCORDINGLY, for valuable consideration, the receipt and adequacy of which are hereby
acknowledged, Debtor and Secured Party hereby agree as follows:

1. [Intentionally Omitted]

_ 2. CERTAIN DEFINITIONS. Unless otherwise defined herein, or the context hereof
ot.lherwme requires, each term defined in either of the Intercreditor Agreement or in the UCC is used in
this Security Agreement with the same meaning; provided that, if the definition given to such term in the
Intercreditor Agreement conflicts with the definition given to such term in the UCC, the Intercreditor
Agreement definition shall control to the extent legally allowable; and if any definition given to such term
in Chapter 9 of the UCC conflicts with the definition given to such term in any other chapter of the UCC,
the Chapter 9 definition shall prevail. As used herein, the following terms have the meanings indicated:

Agents shall have the meaning set forth in the Credit Agreement

Authorizaions means all material filings, recordings and registrations with, and all
material validations or esemptions, approvals, orders, authorizations, consents, franchises,
licenses, certificates and permits from, any Governmental Authority.

Borrewings shall have the meaning set forth in the Credit Agreement,

Closing Date means July 30, 2004.

Collateral has the meaning set forth in Paragraph 4 hereof.

Collateral Notes has the meaning set forth in Paragraph 4 hereof.

Collateral Note Security has the meaning set forth in Paragraph 4 hereof.

Control Agreement means, with respect to any Collateral consisting of investment
property, Deposit Accounts, electronic chattel paper, and letter-of-credit rights, an agreement
evidencing that Secured Party has “conrrol” (as defined in the UCC) of zuch Collateral.

Copyrights hag the meaning set forth in Paragraph 4 hereof,

Default Rate shall have the meaning set forth in the Credit Agreement.

Deposit Accounts has the meaning set forth in Paragraph 4 hereof.

Distribution for any Person means, with respect to any shares of any capital stock,
membership interests, or any other equity securities issued by that Person, (a) the retirement,
redemption, purchase, or other acquisition for value of any securities, (b) the declaration or

payment of any dividend or other distribution on or with respect to any such securities, and {c)
any other payment by that Person with respect to those securities.
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Galderma Inventory means any unique inventory used solely to manufacture products
for Galderma Laboratories, L.P.

' Govern{nen_tal Authority means any (a) local, state, municipal, or federal judicial,
executive or legislative instrumentality, (b) private arbitration board o panel, or (c) central bank.

Intellectual Property has the meaning set forth in Paragraph 4 hereof.

Lawsg means all applicable statutes, laws, treaties, ordinances, tariff requirernents, rules,
regulations, orders, writs, injunctions, decrees, judgiments, opinions, or interpretations of any
Governmental Authority.

LC has the meaning set forth in the Credit Agreement.
Loan Parties has the meaning set forth in the Credit Agreement,
Lenders has the meaning set forth in Recital A hereof.

Material Adverse Event means either (a) Material Adverse Event as defined in the Credit
Agreement as in effect on the date hereof or (b) any set of one or more citcumstances or events
that, individually or in the aggregate, would reasonably be expect to have a Material Adverse
Effect as defined in the Senior Note Agreement.

Material Agreements has the meaning set forth in Paragraph 4 hereof.

Obligation means, collectively, (a) the “Secured Obligations” and (b) all indebtedness,
liabilities, and obligations of Debtor arising under this Security Agreement or any Existing
Guaranty or other guaranties assuring payment of the Secured Obligations; it being the intention
and contemplation of Debtor and Secured Party that future advances will be made by one or more
Creditors to Debtor for a variety of purposes, that Debtor may guarantee (or otherwise become
directly or contingently obligated with respect to) the obligations of others to Secured Party or to
one or more Creditors, that from time to time overdrafts of Debtor’s accounts with one or more
Creditors may occur, and that one or more Creditors may from time to time acquire from others
obligations of Debtor to such others, and that payment and repayment of all of the foregoing are
intended to and shall be part of the Obligation secured hereby. The Obligation shall include,
without litnitation, future, as well as existing, advances, indebtedness, liabilities, and obligations
owed by Debtor to Secured Party or to any Creditor ariging under the Loan Documents, the
Senior Note Documents, the Interereditor Agreement or otherwise,

Obligor means any Person obligated with respect to any of the Collateral, whether as an
account debtor, obligor on an instrument, issuer of securities, or otherwise.

Other Intellectual Property Collateral has the meaning set forth in Paragraph 4 hereof.

Partnerships means (a) those partnershipe and limited liability compames listed on
Annex B-1 attached hereto and incorporated herein by reference, as such partnierships or limited
liability companies exist or may hereinafter be restated, amended, or restruchuwed, (b) any
partnership, joint venture, or limited liability company in which Debtor shall, at any time, become
a limited or gemeral partner, venturer, or member, or (c) any partnership, joint venture, or
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corporation formed as a result of the restructure, reorganization, or amendment of the
Partnerships.

Partnership Agreements means (a) those agreements listed on 4mnex B-1 attached
hereto and incorporated herein by reference (together with any modifications, amendments, or
restatements thereof), and (b) parmership agreements, joint venture agreements, or organizational
agreements for any of the partnerships, joint ventures, or limited liability companies described in
clause (B) of the definition of “Parmerships"” above (together with any modifications,
amendiments or restatements thereof), and “Partnership Agreement” means any one of the
Parmership Agreements.

Parinership Interests means all of Debtor’s Right, title and interest now or hereafter
accruing under the Partnership Agreements with respect to all distributions, allocations, proceeds,
fees, preferences, payments, or other benefits, which Debtor now is or may hereafter become
entitled to receive with respect to such interests in the Partnerships and with respect to the
repayment of all Joans now or hereafter made by Debtor to the Partnerships.

Patents has the meaning set forth in Paragraph 4 hereof,

Permitted Liens means Liens permitted under Section 9.13 of the Credit Agreement and
Section 10.5 of the Senior Note Agreement.

Pledged Securities means, collectively, the Pledged Shares and any other Collateral
constiiting securities.

Rights means all rights, remedies, powers, privileges, and benefits.
Pledged Shares has the meaning set forth in Paragraph 4 hereof.

Security Interest means the security interest granted and the pledge and assignment made
under Paragraph 3 hereof.

Taxes means, for any Person, taxes, assessments or other governmental charges or levies
imposed upon that Person, its income, or any of its properties, franchises, or assets.

Trademarks has the meaning set forth in Paragraph 4 hereof.

UCC means the Uniform Cornmercial Code, including each such provision as it may
subsequently be renumbered, as enacted in the State of Texas or other applieable jurisdiction, as
amended at the time in question.

3. SECURITY INTEREST. To secure the full and complete payment and performance of
the Obligation when due, Debtor hereby grants to Secured Party a Security Interest in all of Debtor’s
Rights, titles, and interests in and to the Collateral and pledges, collaterally transfers, and assigns the
Collateral to Secured Party, all upon and subject to the terms and conditions of this Security Agreement.
This Security Interest is granted and pledge and assignment are made as security only and shall not
subject Secured Party to, or transfer or in any way affect or modify, any obli gation of Debtor with respect
to any of the Collateral or any transaction invelving or giving rise thereto. If the grant, pledge, or
collateral transfer or assignment of any specific item of the Collateral is expressly prohibited by any
contract, then the Security Interest created hereby nonetheless remaing effective to the extent allowed by
the TICC or other applicable Law, but is otherwise limited by that prohibition.
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4, COLLATERAL. As used herein, the term “Collateral” means the following itemns and

types of property, wherever located, now owned or in the future existing or acquired by Debtor, and all
proceeds and products thereof, and any substitutes or replacetnents therefor:

(a) All personal property and fixture property (but excluding fixtures associated with
real property assets located on Hulen Street in Ft. Worth, Texas and MeCullough Avenue in San
Antonio, Texas) of every kind and nature including, without limitation, all accounts, chattel paper
{whether tangible or electronic), goods (including inventory, equipment, and any accessions
thereto), software, instruments, investment property, documents, deposit accounts, money,
commercial tort claims, letters of credit or letter-of-credit rights, supporting obligations, Tax
refunds, and general intangibles (including payment intangibles);

) All Rights, titles, and interests of Debtor in and to all present and future issued
and outstanding stock, equity, or other investment securities of each Domestic Person that is a
Subsidiary of Debtor now owned or hereafter acquired by Debtor, inchuding, without limitation,
all capital stock of the Domestic Persons that are Subsidiaries of Debtor as more particularly
listed on Annex B-I hereto, together with all Distributions with respect thereto or other property
in exchange therefor, all cash and noncash proceeds thereof, and any securities issued in
substitution or replacement thereof (collectively, the “Domestic Pledged Shares™);

() Sixty-five percent (65%) of all present and future issued and outstanding stock,
equity, or other investment securities of each directly-owned Foreign Person that is a Subsidiary
of Debtor now owned or hereafter acquired by such Debtor, including, without limitation, all
capital stock of the directly-owned Foreign Persons that are Subsidiaries of Debtor as more
particularly listed on Anmex B-1 hereto, together with all Distributions with respect thereto or
other property in exchange therefor, all cash and nencash proceeds thereof, and any securities
issued m substitution or replacement thereof (the “Foreign Pledged Shares,” and collectively
with the Domestic Pledged Shares, the “Pledged Shares™).

(d) All Rights, titles, and interests of Debtor in and to all promissory notes and other
instruments payable to Debtor, including, without limitation, ail inter-company notes from
Subsidiaries and those set forth on Annex B-1 (“Collateral Notes”) and all Rights, titles,
interests, and Liens that Debtor may have, be, or become entitled to under all present and futire
loan agreements, security agreements, pledge agreements, deeds of trust, mortgages, guarantees,
or other documents assuring or securing payment of or otherwige evidencing the Collateral Notes,
including, without limitation, those set forth on Annex B-7 (“Collateral Note Securiry”),

(e) The Partnership Interests and all Rights of Debtor with respect thereto, including,
without limitation, all Partnership Interests set forth on Amnex B-I and all of Debtor’s
distribution rights, income rights, liquidation interest, accounts, contract rights, general
intangibles, notes, instrurnents, drafis, and documents relating to the Partnership Interests;

) (i) All copyrights (whether statutory or common law, registered or unregistered),
works protectable by copyright, copyright registrations, copyright licenses, and copyright
applications of Debtor, including, without limitation, all of Debtor’s Right, title, and interest in
and to all copyrights registered in the United States Copyright Office or anywhere else in the
world and also including, without limitation, the copyrights set forth on .4mnex B-2; (ii) all
renewals, extensions, and modifications thereof: (iii) all income, licenses, royalties, damages,
profits, and payments relating to or payable under any of the foregoing; (iv) the Right to sue for
past, present, or future infringements of any of the foregoing; and (v) all other rights and benefits
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relating to any of the foregoing throughout the worid; in each case, whether now owned or
hereafter acquired by Debtor (“Copyrights ™),

(g) (1) All patents, patent applications, patent licenses, and patentable inventions of
Debtor, including, without limitation, registrations, recordings, and applications thereof in the
United States Patent and Trademark Office or in any similar office or agency of the United States,
any state thereof or any other country or any political subdivision thereof, including, without
limitation, those set forth on Anmex B-2, and all of the inventions and improvements described
and claimed therein; (ii) all continuations, divisions, renewals, extensions, modifications,
substitutions, reexaminations, continuations-in--part, or reissues of any of the foregoing; (iii) all
income, royalties, profits, damages, awards, and payments relating to or payable under any of the
foregoing; (iv) the right to sue for past, present, and future infringements of any of the foregoing;
and (v} all other rights and benefits relating to any of the foregoing throughout the world; in each
case, whether now owned or hereafter acquired by Debtor (“Patents™);

(h) (i) All tradernarks, trademark licenses, trade names, corporate names, company
names, business names, fictitious business names, trade styles, service marks, certification marks,
collective marks, logos, other business identifiers, all registrations, recordings, and applications
thereof, including, without limitation, registrations, recordings, and applications in the United
States Patent and Trademark Office or in any similar office or agency of the United States, any
state thereof or amy other country or any political subdivision thereof, including, without
limitation, those set forth on Amnex B-2; (ii) all reissues, extensiong, and renewals thereof:
(iii) all incorne, royalties, damages, and payments now or hereafter relating to or payable under
any of the foregoing, including, without limitation, damages or payments for past or future
infringements of any of the foregoing; (iv) the right to sue for past, present, and future
infringements of any of the foregoing; (v) all rights corresponding to any of the foregoing
throughout the world; and (vi) all goodwill associated with and symbolized by any of the
foregoing, in each case, whether now owned or hereafter acquired by Debtor (“Trademarks™);

&3] All of Debtor’s rights, titles, and interests in other proprietary rights not included
in the Copyrights, Patents, and Trademarks, whether now owned or hereafter acquired by Debtor
(collectively, the “Other Intellectual Property Collateral”, and collectively with the Copyrights,
the Patents, and the Trademarks, the “Intellectual Property™), including without limitation: (i)
any knowledge or inforrnation that is material to Debtor’s business and that enables Debtor to
operate its business with the accuracy, efficiency, or precision necessary for commercial success,
or otherwise affords Debtor a commercial advantage for the possession or knowledge thereof; (ii)
any new and useful process, machine, manufacture, or composition of matter, or any new and
useful improvement thereof that is material to the operation of Debtor’s business and developed
by Debtor, its employees, or agents, which could potentially be eligible for protection as
Patent(s), but whether or not currently the subject of Patent(s); and (iii) all information or other
items recognized as ‘“‘trade secrets” under state or federal law and all comparable rights
recognized in foreign jurisdictions or conventions or by treaty;

() (i) All Rights of Debtor to receive moneys due and to become due under or
pursuant to any contract material to the buginess of Debtor (the “Material Agreements™), (ii) all
rights of Debtor to receive proceeds of any insurance, indemmnity, warranty, or guaranty with
respect to the Material Agreements, (iii) all ¢laims of Debtor for darmages arising out of or for
breach of or default under the Material Agreements, and (iv) all rights of Debtor to compel
performance and otherwise exercise all rights and remedies under the Material Agreements;
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&) All present and future automobiles, trocks, tuck tractors, trailers, semi-trailers,

or othe_r totor vehicles or rolling stock, now owned or hereafter acquired by such Debtor
(collectively, the “Vehicles™),

- )] Any and all material deposit accounts, bank accounts, investment accounts, or
secunties accounts, now owned or hereafter acquired or opened by Debtor, including, without
lhmt.s}tion, any such accounts set forth on .dnnex B-1, and any account which is a replacement or
substitute for any of such accounts, together with all monies, instruments, certificates, checks,
drafts, wire transfer receipts, and other property deposited therein and all balances therein (the
“Deposit Accounts”);

() All present and future distributions, income, Increases, profits, combinations,
reclassifications, improvements, and products of, accessions, attachments, and ather additions to,
tools, parts, and equipment used in connection with, apd substitutes and replacements for, all or
patt of the Collateral described above;

(n) All present and future accounts, comtract Rights, general intangibles, chatte]
paper, documents, instruments, cash and noncash proceeds, and other Rights arising from or by
virtue of, or from the voluntary or involuntary sale or other dispesition of, or collections with
respect fo, or insurance proceeds payable with respect to, or proceeds payable by virtue of
warranty or other claims against the manufacturer of, or claims against any other Person with
respect to, all or any part of the Collateral heretofore described in this clause or otherwise; and

{0) All present and future security for the payment to Debtor or any other Guarantor
of any of the Collateral described above and goods which gave or will give rise to any such
Collateral or are evidenced, identified, or represented therein or thereby.

The description of the Collateral contained in this Paragraph 4 shall not be deemed to permit any action
prohibited by this Security Agreement or by the terms incorporated in this Security Agreement.
Furthermore, notwithstanding any contrary provision, Debtor agrees that, if, but for the application of this
paragraph, granting a Security Interest in the Collateral would constitute a fraudulent conveyance under
11 U5.C. § 548 or a fraudulent conveyance or transfer under any state fraudulent conveyance, frandulent
trangfer, or similar Law in effect from time to time (each a “fraudulent conveyance™), then the Security
Interest remains enforceable to the maximum extent possible without causing the Security Interest to be a
fraudulent conveyance, and this Security Agreement is automatically amended to catry out the intent of
this paragraph.

Notwithstanding the foregoing, the Collateral shall not include the Galderma Inventory and the real
property located at 3801 and 3909 Hulen, Ft. Worth, Texas 76107 and 318 McCullough, San Antonio,
Texas 78215, ar fixtures located there.

5. REPRESENTATIONS AND WARRANTIES. Debtor represents and warrants to
Secured Party that:

(z) Credit Agreement. Certain representations and warranties in the Credit
Agreement and the Senior Note Agreement are applicable to it or its assets or operations, and
each such representation and warranty is tue and correct.

() Binding Obligation/ Perfection. This Security Apreement creates a legal, valid,

and binding Lien in and to the Collateral in favor of Secured Party and enforceable againgt
Debtor. For Collateral m which the Security Interest may be perfected by the filing of financing
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statements, once those financing statements have been propetly filed in the jurisdictions described
on Annex 4 hereto, the Security Interest in that Collateral will be fully perfected and the Security
Interest will constitute a first-priority Lien on such Collateral, subject only to Permitted Liens.
With respect to Collateral consisting of investment property (other than Pledged Securities
covered by Paragraph 5()), Deposit Accounts, electronic chattel paper, letter-of-credit rights,
and instruments, upen the delivery of such Collateral to Secured Party or delivery of an executed
Control Agreement with respect to such Collateral, the Security Interest in that Collateral will be
fully perfected and the Security Interest will constitute a first-priority Lien on such Collateral,
subject only to Permitted Liens. None of the Collateral has been delivered nor control with
respect thereto given to any other Person. Other than the financing statements and Control
Agreements with respect to this Security Agreement, there are no other finaneing statements or
control agreements covering any Collateral, other than those evidencing Permitted Liens. The
creation of the Security Interest does not require the comsent of any Person that has not
been obtained.

(e) Debtor Information. Debtor’s exact legal name, mailing address, jurisdiction of
organization, type of entity, and state issued organizational identification number are as set forth
on Annex 4 hereto,

(d) Location/ Fixtures. (i) Debtor’s place of business and chief executive office is
where Debtor is entitled to receive notices hersunder; the present and foreseeable location of
Debtor’s books and records concemning any of the Collateral that is accounts is as set forth on
Annex 4 hereto, and the location of all other Collateral, including, without limitation, Debtor’s
inventory and equipment is ag set forth on .4»nnex 4 hereto: and, excepr as noted on Annex A
hereto, all such books, records, and Collateral are in Debtor’s possession, and (ii) the Collateral
that is or may be fixtures is located on or affixed to the real property described on 4nnex 4
hereto.

(e) Governtnental Authority, No Authorization, approval, or other action by, and no
notice to or filing with, any Governmental Authority is required either (i) for the pledge by
Debtor of the Collateral pursuant to this Security Agreement or for the execution, delivery, or
performance of this Security Agreement by Debtor, or (ii) for the exercise by Secured Party of the
voting or other Rights provided for in this Security Agreement or the remedies in respect of the
Collateral pursuant to this Security Agreement (except as may be required in connection with the
disposition of the Pledged Securities by Laws affecting the offering and sale of securities
generally).

(H Maintenance of Collateral. All tangible Collateral that is useful in and Iecessary
to Debtor’s business is in good repair and condition, ordinary wear and tear excepted, and none
thereof is a fixture except as specifically referred to herein in Paragraph 5(d) hereof.

() Liens. Debtor owns all presently existing Collateral, and will acquire all
hereafter-acquired Collateral, free and clear of all Liens, except Permitted Liens.

(h) Collateral. Annex B-1 accurately lists all Collateral Notes, Collateral Note
Security. Pledged Shares, Partnership Interests, commercial tort clairns, and Deposit Accounts in
which Debtor has any Rights, titles, or interest (but such failure of such description to be accurate
or complete shall not impair the Security Interest in such Collateral).

(i) Instruments, Chatte! Paper. Collateral Notes, and Collateral Note Security. All

insttuments and chattel paper, including, without limitation, the Collateral Notes, have been
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delivered ta Secured Patty, together with corresponding endorsements duly executed by Debior in
fE..VOI' of Secured Party, and such endorsements have been duly and validly executed and are
binding and enforceable against Debtor in accordance with their terms. Each Collateral Note and
the documents evidencing the Collateral Note Security are in full force and effect; there have
been no renewals or extensions of, or arnendments, modifications, or supplements to, any thereof
about which the Secured Party has not been advised in writing; and no “defawlt,” “potential
default,” or “event of default" has occurred and is continuing under any such Collateral Note or
documents evidencing the Collateral Note Security, excepr as disclosed on Anmrex C hereto.
Debtor has good title to the Collateral Notes and Collateral Note Security, and such Collateral
Notes and Collateral Note Security are free from any claim for credit, deduction, or allowance of
an Obligor and free from any defense, condition, dispute, setoff, or counterclaim, and there is no
extension or indulgence with respect thereto. '

() Pledged Securities; Pledped Shares. All Collateral that is Fledged Shares is duly
authorized, validly issued, fully paid, and non-assessable, and the transfer thereaf is pot subject to

any restrictions, other than restrictions imposed by applicable securities and corporate Laws, The
Pledged Securities include 100% of the issued and outstanding common stock or other equiry
interests of each Subsidiary owned by Debtor. Debtor has good title to the Pledged Securities,
free and clear of all Liens and encumbrances thereon (except for the Security Interest created
hereby), and has delivered to Secured Party (i) all stock certificates, or other instruments or
documents representing or evidencing the Pledged Securities, fogerher with corresponding
assignment or transfer powers duly executed in blank by Debtor, and such powers have been duly
and validly executed and are binding and enforceable against Debtor in accordance with their
terms or (ii) to the extent such Pledged Securities are uncertificated, an executed Control
Agreement with respect to such Pledged Securities. The pledge of the Pledged Securities in
accordance with the terms hereof creates a valid and perfected first priority security interest in the
Pledged Securities securing payment of the Obligation.

) Partnership Interests. Each Parmership issuing a Partnership Interest, is duly
organized, currently existing, and in good standing under all applicable Laws; there have been no
amendments, modifications, or supplements to any agreement or certificate creating any
Partnership or any material coniract relating to the Partnerships, of which Secured Party has not
been advised in writing; no default or breach or potential default or breach has occurred and is
continuing under any Partnership Agreement, excep? as disclosed on Annex C hereto; and Debtor
has delivered evidence to Secured Party that no approval or consent of the partniers of any
Partnership is required as a condition to the validity and enforceability of the Security Interest
created hereby or the consummation of the transactions conitemplated hereby that has not been
duly obtained by Debtor. Debtor has good title to the Partnership Interests free and clear of all
Liens and encurnbrances (excep: for the Security Interest granted hereby). The Partmership
Interests are validly issued, fully paid, and nonassessable and are not subject to statutory,
coniractual, or other restrictions governing their transfer, ownership, or control, except as set forth
in the applicable Partnership Agreements or applicable securities Laws. All capital contributions
required to be made by the terms of the Partnership Agreements for each Partnership have been
made.

D Accounts; General Intangibles. All Collateral that is accounts, contract rights,
chattel paper, instruments, payment intangibles, or general intangibles is free from any claim for
credit, deduction, or allowance of an Obligor and free from any defense, condition, dispute,
setoff, or counterclaim, and there is no extension or indulgence with respect thereto.
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(m) Material Agreements. Each Materal Agreement is in full force and effect; there
have been no amendments, meodifications, or supplements to any Material Agreement of which
Secured Party has not been advised in writing; and no default or breach or potential default or
breach has occurred and is continuing under any Materjal Apgreement, excepr as disclosed on
Anrnex C hereto.

(1) Deposit Accounts. With respect to the Deposit Accounts, (i) Debtor maintains
each Deposit Account with the banks listed on .Anrex B-1 hereto, (ii) Debtor shall use its best
efforts to, within thirty (30) days of the Closing Date, cause each such bank to acknowledge to
Secured Party that each such Deposit Account is subject to the Security Interest and Liens herein
created, that the pledge of such Deposit Account has been recorded in the books znd records of
such bank, and that Secured Party shall have “conmol” (as defined in the UCQ) over such
Deposit Account, (iii) Debtor has the legal Right to pledge and assign to Secured Party the funds
deposited and to be deposited in each such Deposit Account, and (iv) the Deposit Accounts set
forth on Annex B-1 represent all the Deposit Accounts of Debtor.

(o) Intellectual Property.

(i) All of the Intellectual Property is subsisting, valid, and enforceable. The
informatjon contzined on Annex B-2 hereto is true, correct, and complete. All issued
Patents, Patent applications, registered Trademarks, Trademark applications, material
unregistered Trademarks, registered Copyrights, Copyright applications, and material
unregistered Copyrights of Debtor are identified on dnnex B-2 hereto.

(1) Debtor is the sole and exclusive owner of the entire and unencumbered
Right, title, and interest in and to the Intellectual Property free and clear of any Liens,
including, without limitation, any pledges, assignments, licenses, user apreements, and
covenants by Debtor not to sue third Persons, other than Permitted Liens or licenses
permitted by Paragraph 8¢c).

(iii) To Debtor’s knowledge, no third party is infringing, or in Debtor’s
reasonable business judgment, may be infringing, any of Debtor’s Rights under the
Intellectual Property,

(iv) Debtor has performed and will continne to perform all acts and has paid
and will continue to pay all required fees and Taxes to maintain each and every item of
the Intellectual Property in full force and effect throughout the world, as applicable.

) Each of the Patents and Trademarks identified on 4rrex B-2 hereto has
been properly registered with the United States Patent and Trademark Office and in
corresponding offices throughout the world (where appropriate) and each of the
Copyrights identified on 4nnex B-2 hereto has been properly registered with the United
States Copyright Office and in corresponding offices throughout the world {where
appropriate).

(vi) To Debtor’'s knowledge, ne claims with respect to the Iniellectual
Property have been asserted and are pending (i) to the effect that the sale, licensing,
pledge, or use of any of the products of Debtor’s business infringes any other party’s
valid copyright, trademark, service mark, trade secret, or other intellectual property
Right, (i1) against the use by Debtor of any Intellectual Property used in the Debtor's
business as currently conducted, or (iii) challenging the ownership or use by Debtor of
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any of the Intellectual P.ropcrty that Debtor purports to own or use, nor, to Debtor’s
knowledge, is there a valid basis for such a claim described in this Paragraph (o)(vi), in
any and all events to such an extent that would constitute a Materia] Adverge Event,

The foregoing representations and warranties will be true and comrect in all respects with respect to any
additional Collateral or additional specific descriptions of certain Collateral delivered to Secured Party in
the future by Debtor. The failure of any of these representations or warranties or any description of
Collateral therein to be accurate or complete shall not impair the Security Interest in any such Collateral.

6. COVENANTS. So long as the Senior Notes are outstatiding or the Lenders are
committed to extend credit to Borrower or Debtor under the Credit Agreement and thereafter until the
Obligation is paid and performed in full, Debtor covensants and agrees with Secured Party that Debtor
will:

(a) Credit Agreement and Senior Note Agreement. (i) Comply with, perform, and

be bound by all covenants and agreements in the Credit Apgreement and the Senior Note
Agreement that are applicable to it, its assets, or its operations, each of which is hereby ratified
and confirmed (INCLUDING, WITHOUT LIMITATION, THE INDEMNIFICATION AND
RELATED PROVISIONS IN SECTION 11.11 OF THE CREDIT AGREEMENT); AND (if)
CONSENT TO AND APPFROVE THE VENUE, SERVICE OF PROCESS, AND WAIVER
OF JURY TRIAL PROVISIONS OF SECTIONS 13.7 AND 13.10 OF THE CREDIT
AGREEMENT AND SECTION 23 OF THE SENIOR NOTE AGREEMENT.

(b) Information/Record of Collateral. Maintain, at the place where Debtor is entitled
to receive notices hereunder, a current record of where all Collateral is located, permit
representatives of Secured Party at any time during normal business hours to inspect and make
abstracts from such records, and furnish to Secured Party, at such intervals as Secured Party may
request, such docurnents, lists, descriptions, certificates, and other information as may be
necessary or proper to keep Secured Party informed with respect to the identity, location, status,
condition, and value of the Collateral. In addition, from tirmne to time at the request of Secured
Party deliver to Secured Party such information regarding Debtor as Secured Party may
reasonably request,

(c) Annexes. Immediately update all annexes hereto if any information therein shall
becorne inaccurate or incomplete. Notwithstanding any other provision herein, Debtor’s failure
to describe any Collateral required to be listed on any annex hereto shall not impair Secured
Party’s Security Interest in the Collateral.

{(d) Perform Obligations. Fully perform all of Debtor’s duties under and in
connection with each transaction to which the Collateral, or any part thereof, relates, 80 that the
amounts thereof shall actually become payable in their entirety to Secured Party. Furthermore,
notwithstanding anything to the contrary contained herein, (i) Debtor shall remain liable under the
contracts, agreements, documents, and instruments included in the Collateral to the extent set
forth therein to perform all of its duties and obligations thereunder to the same extent as if this
Security Agreement had not been executed, (ii) the exercise by Secured Party of any of its Rights
or remedies hereunder shall not release Debtor from any of its duties or obligations under the
contracts, agreements, documents, and instruments included in the Collateral, and (iii) Secured
Party shall not have any indebtedness, liability, or obligation under any of the contracts,
agreements, documents, and instruments included in the Collateral by reason of this Security
Agreement, and Secured Party shall not be obligated to perform any of the obligations or duties
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of Debtor thereunder or to take any action to collect or enforce any claim for payment assigned
hereunder.

(e) Notices. (i) Except as otherwise may be expressly permitted under the terms of
the Credit Agreement and the Senior Note Agreement promptly notify Secured Party of (A) any
change in any fact or circumstances represented or warranted by Debtor with respect (o any of the
Coliateral or Obligation, (B) any claim, action, or proceeding affecting title ta all or any of the
Collateral or the Security Interest and, at the request of Secured Party, appear in and defend, at
Debtor’s expense, any such action or proceeding, (C) any material change in the nature of the
Collateral, (D) any material damage to or loss of Collateral, and (E) the occurrence of any other
event or condition (including, without limitation, matters as to Lien priority) that could have a
material adverse effect on the Collateral (taken as a whole) or the Security Interest created
hereunder; and (ii) give Secured Party thirty (30) days written notice before any proposed (A)
relocation of its principal place of business or chief executive office, (B) change of its name,
identity, or corporate structure, (C) relocation of the place where its books and records concerning
its accounts are kept, (D) relocation of any Collateral (other rhan delivery of inventory in the
ordinary course of business to third party contractors for processing and sales of inventory in the
ordinary course of business or as permitted by the Credit Agreement and the Senior Note
Agreement) to a location not described on the attached Amnex A, and (E) change of its
Jurisdiction of organization or organizational identification number, as applicable. Prior ta
making any of the changes contemplated in clause (if) preceding, Debtor shall execute and
deliver all such additional documents and perform all additional acts as Secured Party, in its sole
discretion, may request in order to continue or maintain the existence and priority of the Security
Interests in all of the Collateral.

(f) Collateral in_Trust. Hold in trust (and not commingle with other agsets of
Debtor) for Secured Party all Collateral that is chattel paper, instruments, Collateral Notes,
Pledged Securities, or documents at any time received by Debtor, and promptly deliver same to
Secured Party, unless Secured Party at its option (which may be evidenced only by a writing
signed by Secured Party stating that Secured Party elects to permit Debtor to so retain) permits
Debtor to retain the same, but any chattel paper, instruments, Collateral Noteg, Pledged
Securities, or documents so retained shall be marked to state that they are assigned to Secured
Party; each such instrument shail be endorsed to the order of Secured Party (but the failure of
same to be so marked or endorsed shall not impair the Security Interest thereon).

() Contro]. Execute all documents and take any action required by Secured Party in
order for Secured Party to obtain “control” (as defined in the UCC) with respect to Collateral
consisting of Deposit Accounts, investment property, uncertificated Pledged Securities, and
letter-of-credit rights. If Debtor at any time holds or acquires an interest in any electronic chattel
paper or any “‘transferable record, " as that term is defined in the federal Electronic Signatures in
Global and National Commerce Act, or in the Un iform Electronic Transactions Act as in effect in
any relevant jurisdiction, promptly notify Secured Party thereof and, at the request of Secured
Party, take such action as Secured Party may reasonably request to vest in Secured Party control
under the UCC of such electronic chattel paper or control under the federal Electronic Signatures
in Global and National Commerce Aet or, as the case may be, the Uniform Electronic
Transactions Act, as so in effect in such jurisdiction, of such transferable record.

(h) Further Assurances. At Debtor’s expense and Secured Party’s request, before or
after a Default or Event of Default, (i) file or cause to be filed such applications and take such
other actions as Secured Party may request to obtain the consent or approval of any
Governmental Authority to Secured Party’s Rights hereunder, including, without limitation, the
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Right to sell all the Collateral upen z Default or Event of Default without additional consent or
approval from such Governmental Authority (and, because Debtor agrees that Secured Party’s
remedies at Law for failure of Debtor to comply with this provision would be inadequate and that
.?.uch .failu:e yvould not be adequately compensable in damages, Debtor agrees that its covenants
in this provision may be specifically enforced); (ii) from time to time promptly execute and
deliver to Secured Party all such other assignments, certificates, suppletnental documents, and
financing staternents, and do all other acts or things as Secured Party may reagonably request in
order to more fully create, evidenee, perfect, continue, and preserve the priority of the Security
Interest and to carry out the provisions of this Security Agreement; and (iii) pay all filing fees in
connection with any financing, continuation, or termination statement or other instrument with
respect to the Security Interests, |

(i) Encumbrances. Not create, permit, or suffer to exist, and shall defend the
Collateral against, any Lien or other encumbrance on the Collateral, and shall defend Debtor’s
Rights in the Collateral and Secured Party’s Security Interest in, the Collateral against the claims
and demands of all Persons except those holding or claiming Permitted Liens. Debtar shall do
nothing to iropair the Rights of Secured Party in the Collatera].

6} Estoppel and Other Agreements and Matters. Upon the teasonable request of

Secured Party, either (i) nse commercially reasonable efforts to cause the landlord or lessor for
each location where any of its inventory or equipment is maintained to execute and deliver to
Secured Party an estoppel and subordination agreement in such form as may be reasonably
acceptable to Secured Party and its counsel, or (ii) deliver to Secured Party a legal opinion or
other evidence (in each case that is reasonably satisfactory to Secured Party and it counsel) that
neither the applicable lease nor the Laws of the jurisdiction in which that location is situated
provide for contractual, common Law, or statutory landlord’s Liens that is senior to or pari passu
with the Security Interest.

(9] Fixtures. For any Collateral that is a fixture or an accession which has been
attached to real estate or other goods prior to the perfection of the Security Interest, furnish
Secured Party, upon reasonable demand, a disclaimer of interest in each such fixture or accessjon
and a consent in writing to the Security Interest of Secured Party therein, signed by all Personsg
having any interest in such fixture or accession by virtue of any interest in the real estate or other
goods to which such fixture or accession has been attached.

(1)) Certificates of Title Upon the request of Secured Party, if certificates of title are
issued or outstanding with respect to any of the Vehicles or other Collateral, cause the Security
Interest to be properly noted thereon.

(m) Warehouse Receipts Non-Negotizble. If any warehouse receipt or recelpt in the
nature of a warehouse receipt is issued in respect of any of the Collateral, agree that zuch
warehouse receipt or receipt in the nature thereof shall not be “negotiable” (as such term is used
in Section 7-104 of the UCC) unless such warehouse receipt or receipt in the nature thereof is

delivered to Secured Party.

(n) [mpairment of Collateral. Not use any of the Collateral, or permit the same to be
used, for any unlawful purpose, in any manner that is reasonably likely to adversely impair the
value or usefulness of the Collateral, or in any manner inconsistent with the provisions or
requirements of any policy of insurance thereon nor affix or install any accessories, equiprnent, or
device on the Collateral or on any component thereof if such addition will impair the original
intended function or use of the Collateral or such component.
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(o) Collateral Notes and Collateral Note Security. Without the prior written consent
of Secured Party not (i) modify or substitute, or permit the modification or substitution of, any
Collateral Note or any document evidencing the Collateral Note Security or (ii) release any
Collateral Note Security unless specifically required by the terms thereof,

§2)) Securities. Except as permnitted by the Credit Agreement and the Senior Note
Agreement, not sell, exchange, or otherwise dispose of, or grant any option, warrant, or other
Right with respect to, any of the Pledged Securities; to the extent any issuer of any Pledged
Securities is controlled by Debtor and/or its Affiliales, not permit such issuer to issue any
additional shares of stock or other securities in addition to or in substitution for the Pledged
Securities, execept issuances to Debtor on terms acceptable to Secured Party; pledge hereunder,
immediately upon Debtor’s acquisition (directly or indirectly) thereof, any and all additienal
shares of stock or other securities of each Subsidiary of Debtor; and take any action necessary,
required, or requested by Secured Party to allow Secured Party to fully enforce its Security
Interest in the Pledged Securities, including, without limitation, the filing of any claims with any
court, liquidator, trustee, custodian, receiver, or other like person or party.

(qQ) Partnerships and Partnership Interests. (i) Promptly perform, observe, and

otherwise comply with each and every covenant, agreement, requirement, and condition set forth
in the contracts and agreements creating or relating to any Partmership; (ii) do or cause to be done
all things necessary or appropriate to keep the Partnerships in full force and effect and the Rights
of Debtor and Secured Party thereunder unimpaired; (iii) except as expressly permitted by the
Credit Agreement, and Senior Note Apresment not consent to any Partnership selling, leasing, or
disposing of substantially all of its assets in a single trapsaction or a series of transactions;
(iv) notify Secured Party of the occurrence of any default or breach or potential default or breach
under any contract or agreement creating or relating to the Parmerships; {(v) not consent to the
amendment, modification, surrender, impairment, forfeiture, cancellation, dissolution, or
termination of any Partnership, or material agreement relating thereto; (vi) except as permitted
by the Credit Agreement and the Senior Note Agreement, not transfer, sell, or assign any of the
Partnership Interests or any part thereof; (vii) to the extent any Partmership is controlled by
Debtor and/or its Affiliates, canse such Partnership to refrain from granting any Parmership
Interests in addition to or in substitution for the Partnership Interests granted by the Parterships,
except to Debtor; (viii) pledge hereunder, immediately upon Debtor’s acquisition (directly or
indirectly) thereof, any and all additional Partership Interests of any Partmership granted to
Debtor; and any and 21l additional shares of stock or other securities of each; (ix) deliver to
Secured Party a fully-executed Acknowledgment of Pledge, substantially in the form of .Annex E,
for each Partnership Interest; and (x) take any action necessary, required, or requested by Secured
Party to allow Secured Party to fully enforce its Security Interest in the Partnership Interests,
including, without limitation, the filing of any claims with any court, liquidator, trustee,
custodian, receiver, or other like person or party.

() Material Agreements. (i) Promptly perform, observe, and otherwise cornply with
each and every covenant, agreement, requirement, and condition set forth in the Material
Agreements; (ii) do or cause to be done all things necessary or appropriate to keep the Material
Agreements in full force and effect and the Rights of Debtor and Secured Party thereunder
unimpaired; (iii) notify Secured Party of the oceurrence of any default or breach or potential
default or breach under any Material Agreement; and (iv) without the prior written consent of
Secured Party, not comsent io the amendment, modification, surrender, impairment, forfeifure,
cancellation, dissolution, or terrnination of any Material Agreement,
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' (s5) Depository Bank. With respect to any Deposit Accounts, (i) maintain the
Deposit Accounts at the banks (a “depository bank™) described on Annex B.7 or such additional
depository banks as have complied with item (iv) hereof; (ii) within thirty (30) days of the
Closing Date, deliver to each depository bank a letter in the form of Annex D hereto with respect
to Secured Party’s Rights in such Deposit Account and use its best efforts to obtain the execution
of such letter by each depository bank that the pledge of such Deposit Account has been recorded
in the books and records of such bank and that Secured Party shall have dominion and control
over such Deposit Account; (iii) deliver to Secured Party all certificates or instruments, if any,
now or hereafter representing or evidencing the Deposit Accounts, accompanied by duly executed
instruments of transfer or assignment in blank, all in form and substance reasonably satisfactory
to Secured Party; and (iv) notify Secured Party prior to establishing any additional Deposit
Accounts and, at the request of Secured Party, obtain from such depository bank an executed
letter substantially in the form of Arnex D and deliver the same to Secured Party.

(t) Marking of Chatte] Paper. At the request of Secured Party, not create any chattel
paper without placing a legend on the chattel baper acceptable to Secured Party indicating that
Secured Party has a security interest in the chattel paper.

(u) Modification of Accounts. In accordance with prudent business practices,
endeavor to collect or cause to be collected from each account debtor under its accounts, as and
when due, any and all amounts owing under such accounts. Except in the ordinary course of
business consistent with prudent business practices and industry standards, without the prior
written consent of Secured Party, Debtor shall not (i) grant any extension of time for anty payment
with respect to any of the accounts, (ii) compromise, compound, or settle any of the accounts for
less than the full amount thereof, (iii) release, in whole or in part, any Person liable for payment
of any of the accounts, (iv) allow any credit or discount for payment with respect to any account
other than trade discounts granted in the ordinary course of business, (v) relsase any Lien or
guaranty securing any account, (vi) modify or substitute, or permit the modification or
substitution of, any contract to which any of the Collateral which is accounts relates.

v) Intellectual Property.

() Prosecute diligently all applications in respect of Intellectual Property,
now or hereafter pending;

(ii) File federal trademark applications on any material Trademarks that are
not registered and all futire material Trademarks;

(iii)  File federal copyright applications on any material Copyrights that are
not registered and all future material Copyrights;

(i) Except to the extent not required in Debtor’s reasonable business
Jjudgment, make federal applications on all of its unpatented but patentable inventions and
all of its registrable but unregistered Copyrights and Trademarks;

(iii) Preserve and maintain all of its material rights in the Intellectual Property
and protect the Intellectual Property from infringernent, unfair competition, cancellation,
or ditution by all appropriate action necessary in Debtor’s reasonable business judgment,
including, without limitation, the commencement and prosecution of legal proceedings o
recover damages for infringement and to defend and preserve its rights in the Intellectual

Property;
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_ . (iv)_ Not abandon any of the Intellectual Property necessary to the conduct of
Its business in the exercise of Debtor’s reasonable business judgment;

(v) (A) Not sell or assign any of its interest in any of the Intellectual
Pljoperty other than in the ordinary course of business for full and fair congideration
without the prior written consent of Secured Party; (B) not grant any license or sublicense
with respect to any of the Intellectual Property other than as permitted by Paragraph 8(c)
hereof without the prior written consent of Secured Party; and (C) maintain the quality of
any and all products and services with respect ta which the Intellectual Property is used;

(vi) Not enter into any agreement, including, but not limited to any licensing
agreement, that is or may be inconsistent with Debtor’s obligations under this Security
Agreement or any of the other Loan Documents or Senior Note Documents;

{vii) (Give Secured Party prompt written notice if Debtor shall obtain Rights to
or become entitled to the benefit of any Intellectual Property not identified on Annex B-2
hereto;

(viii)  If a Default or Event of Default exists, use its reasonable efforts to obtain
any consents, Warvers, or agreements necessary to enable Secured Party to exercise its
rights and remedies with respect to the Intellectual Property;

(xi) At any time and from time to time upon the reasonable request of
Secured Party, execute and deliver to Secured Party all such other agreements,
docuwnents, ingtruments, and other items as may be necessary to or appropriate for
Secured Party to create and perfect its Security Interest in the Intellectual Property and to
make all appropriate filings with respect thereto;

(xii) At Jeast once per year, commencing on the one-year anniversary of the
Closing Date, Debtor will, at its sole expense, execute and deliver updated versions of
Annex B-1. Such versions as updated shall be complete, correct, and current as of the
date of delivery thereof and shall eontain all information required to be listed or described
therein in order to be in compliance with the provisions of this Security Agreement
(which, for such purpose, shall apply as of the date of each such further delivery);

(xiii)  Promptly notify Secured Party in the event that any third party threateng
or asserts any action or proceedings against Debtor or Debtor’s licensees, sublicensees,
agents, dealers, distributors, or customers that challenge Debtor’s claimed ownership
status or rights in any Intellectual Property or Debtor’s right to use or otherwise exploit
the Intellectual Property in its present or planned business or claim that Debtor is in
defanlt of any Intellectual Property contract rights;

(xiv)  Maintain accurate and complete records of its Intellectual Property, and
fumnish information as Secured Party may reasonable require regarding Debtor’s practices
regarding its record keeping and its practices to protect and preserve the Intellectual

Property;

(xvi) Whenever Debtor, either by itself or through any agent, employee,
licensee, or designee, shall file a patent application or for the registration of any Patent,
Trademark, or Copyright with the United States Patent and Trademark Office, the United
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States Copyright Office, or any similar office or agency in any other country or any
political subdivision thereof or any applicable state agency, (A) simultaneously file or
record evidence of Secured Party’s Security Interest in the Collateral sufficient to meet
the requirements for Secured Party’s Security Interest therein to be recoghized, protected,
and perfected, and (B) report such filing to Secured Party within five Business Days after
the last day of the fiscal quarter in which such filing oceurs; and

(xvii}) Ensure that Debtor’s ernployees assign the entire Right, titie, and interest
in all “werk product” to Debtor (as used herein, “work product” means any and all
information, inventions, original works of authorship, ideas, know-how, processes,
designs, cornputer programs, photographs, illustrations, developments, trade secrets, and
discoveries, including improvements conceived, created. developed, made, reduced to
practice, or completed relating to the employment or work with Debtor); and

(xviii) Use commercially diligent efforts to ensure that Debtor’s contractors
assign their entire right, title, and interest in all work product to Debtor.

7. DEFAULT; REMEDIES. If an Event of Default exists, Secured Party may, at its
election (but subject to the terms and conditions of the Intercreditor Agreement), exercise any and all
Rights available to a secured party under the UCC, in addition to any and all other Rights afforded by the
Loan Documents or the Senior Note Documents, at Law, in equity, or otherwise, including, without
limitation, (a) requiring Debtor to assemble all or part of the Collateral and make it available to Secured
Party at a place to be designated by Secured Party which is reasonably convenient to Debtor and Secured
Party, (b) surrendering any policies of insurance on all or part of the Collateral and receiving and applying
in accordance with the Intercreditor Agreement the unearned premiums as a credit on the Obligation, (c)
applying by appropriate judicial proceedings for appointment of a receiver for all or part of the Collateral
(and Debtor hereby consents o any such appointment), and (d) applying to the Obligation in accordance
with the Intercreditor Agreement any cash held by Secured Party under this Security Apgreement,
including, without limitation, any cash in the Cash Collateral Account (defined in Section 8(h)).

(a) Notice. Reasonzble notification of the time and place of any public sale of the
Collateral, or reasonable notification of the time after which aity private sale or other intended
disposition of the Collateral is to be made, shall be sent to Debtor and to any other Person entitled
to notice under the UCC; provided that, if any of the Collateral threatens to decline speedily in
value or i3 of the type customarily sold on a recognized market, Secured Party may sell or
otherwise dispose of the Collateral without notification, advertisement, or other notice of any
kind. It is agreed that notice sent or given not less than five Business Days prior to the taking of
the action to which the notice relates is reasonable notification and notice for the purposes of this
subparagraph.

(b) Condition of Collateral; Warranties. Secured Party has no obligation to clean-up

or otherwise prepare the Collateral for sale. Secured Party may sell the Collateral without giving
any warranties as to the Collateral. Secured Party may specifically disclaim any warranties of
title or the like. This procedure will not be considered adversely to affect the commercial
reasonableness of any sale of the Collateral.

(c) Compliance with Other Laws. Secured Party may comply with any applicable

state or federal law requirements in connection with a disposition of the Collateral and
compliance will not be considered to adversely affect the commercial reasonableness of any sale
of the Collateral.
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(d) Sales of Pledged Seourities.

(i) Debtor agrees that, because of the Securities Act of 1933, ag amended, or
the rules and repulations prormulgated thereunder (coliectively, the “Securities Act™), or
any lother Laws or regulations, and for other reasons, there may be legal or practical
restrictions or limitations affecting Secured Party in any attempts to dispose of certain
portions of the Pledged Securities and for the enforcement of its Rights. For these
reasons, Secured Party is hereby authorzed by Debtor, but not obligated, upon the
occurrence and during the continuation of a Default, to sell ail or any part of the Pledged
Securities at private sale, subject to investment letter or in any other manner which will
not require the Pledged Securities, or any part thereof, to be registered in accordance with
the Securities Act or any other Laws or regulations, at a reasonable price at such private
sale or other distribution in the manner mentioned above. Debtor understands that
Secured Party may in its discretion approach a limited number of potential purchasers
and that a sale under such circumstances may yield a lower price for the Pledged
Securities, or any part thereof, than would otherwise be obtainable if such Collateral were
either afforded to a larger number or potential purchasers, registered umder the Securities
Act, or sold in the open market. Debtor agrees that any such private sale made under this
Paragraph 7(d) shall be deemed to have been made in a commercially reasonable
manner, and that Secured Party has no obligation to delay the sale of any Pledged
Securities to permit the issuer thereof to register it for public sale under any applicable
federal or state securities Laws.

(ii) Secured Party is authorized, in connection with any such sale, (A) to
restrict the prospective bidders on or purchasers of any of the Pledged Securities to a
limited number of sophisticated investors who will represent and agree that they are
purchasing for their own account for investrent and not with a view to the distribution or
sale of any of such Pledged Securities, and (B) to impose such other limitations or
conditions in connection with any such sale as Secured Party reasonably deems necessary
in order to comply with applicable Law. Debtor covenants and agrees that it will execute
and deliver such documents and take such other action as Secured Party reasonably
deems necessary in order that any such sale may be made in compliance with applicable
Baw, Upon any such sale Secured Party shall have the Right to deliver, assign, and
transfer to the purchaser thereof the Pledged Securities so sold. Each purchaser at any
such sale shall hold the Pledged Securities so sold absolutely free from any claim or
Right of Debtor of whatsoever kind, including any equity or Right of redemption of
Debtor. Debtor, to the extent permitted by applicable Law, hereby specifically waives all
Rights of redemption, stay, or appraisal which it has or may have under any Law now
existing or hereafier enacted.

(iii) Debtor agrees that five days’ written notice from Secured Party to Debtor
of Secured Party’s intention to make any such public or private sale or sale at a broker’s
board or on a securities exchange shall constitute reasonable notice under the UCC. Such
notice shall (A) in case of a public sale, state the time and place fixed for such sale, (B) in
case of sale at a broker’s board or on a securities exchange, state the board or exchange at
which such a sale is to be made and the day on which the Pledged Securities, or the
portion thereof so being sold, will first be offered to sale at such board or exchange, and
(C) in the case of a private sale, state the day after which such sale may be consummated.
Any such public sale shall be held at such time or times within ordinary business hours
and at such place or places as Secured Party may fix in the notice of such sale. At any
such sale, the Pledged Securities may be sold in one lot as an entirety or in separate
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parcels, as Secured Party may reasonably determine. Secured Party shall not be obligated
to make any such sale pursuant to any such notice. Secured Party may, without notice or
p.ublication, adjoutn any public or private sale or cause the same to be adjourned from
time to time by announcement at the time and place fixed for the sale, and such sale may
be made at any time or place to which the same may be so adjourned.

(iv) In case of any sale of all or any part of the Pledged Securities on credit or
for future delivery, the Pledged Securities so sold may be retained by Secured Party umtil
the selling price is paid by the purchaser thereof, but Secured Party shall not incur any
liability in case of the failure of such purchaser to take up and pay for the Pledged
Securities so sold and in case of any such failure, such Pledged Securities may again be
sold upon like notice. Secured Party, instead of exercising the power of sale herein
conferred upon it, may proceed by a suit or suits at Law or in equity to foreclose the
Security Interests and sell the Pledged Securities, or any portion thereof, under a
judgment or decree of a court or courts of competent jurisdiction.

) Without limiting the foregoing, or imposing upon Secured Party any
obligations or duties not required by applicable Law, Debtor acknowledges and agrees
that, in foreclosing upon any of the Pledged Securities, or exercising any other Rights or
remedies provided Secured Party hereunder or under applicable Law, Secured Party may,
but shall not be required to, (A) qualify or restrict prospective purchasers of the Pledged
Securities by requiring evidence of sophistication or creditworthiness, and requiring the
execution and delivery of confidentiality agreements or other documents and agreements
as a condition to such prospective purchasers’ receipt of information regarding the
Pledged Securities or participation in any public or private foreclosure sale process,
(B) provide to prospective purchasers business and financial information regarding
Debtor or the other Guarantors available in the files of Secured Party at the time of
comimencing the foreclosure process, without the requirement that Secured Party obtain,
or seek to obtain, any updated business or financial information or verify, or certify to
prospective purchasers, the accuracy of any such business or financial information, or
(C) offer for sale and sell the Pledged Securities with, or without, first employing an
appraiser, investment banker, or broker with respect to the evaluation of the Pledged
Securities, the solicitation of purchasers for Pledged Securities, or the manner of sale of
Pledged Securities.,

(e} Application of Proceeds. Secured Party shall apply the proceeds of any gale or
other disposition of the Collateral under this Paragraph 7 in accordance with the requirements of

the Intercreditor Agreement.

H Sales on Credit. If Secured Party sells any of the Collateral upon credit, Debtor
will be credited only with payments actually made by the purchaser, received by the Secured
Party, and applied to the indebtedness of the purchaser. In the event the purchaser fails to pay for
the Collatera], Secured Party may resell the Collateral and Debtor shall be credited with the

proceeds of the sale.
B. OTHER RIGHTS OF SECURED PARTY.

(a) Performance. If Debtor fails to keep the Collateral in good repair, working order,
and condition, as required by the Loan Documents or the Senior Note Docwments, or fails to pay
when due all Taxes ou any of the Collateral in the manner required by the Loan Documents or the
Senior Note Documents, or fails to preserve the priority of the Security Interest in any of the

TRADEMARK
REEL: 002926 FRAME: 0184



E 13:322 FAX 214 651 5940 HAYNES AND BOONE . o2z

Collateral, or fails to keep the Collateral insured as required by the Loan Documents or the Senjor
Note Documents, or otherwise fails to perform any of its obligations under the Loan Docurnents
or the Senior Note Documents with respect to the Collateral, then Secured Party may, at its
option, but without being required to do so, make such repairs, pay such Taxes, prosecute or
defend any suits in relation to the Collateral, or insure and keep insured the Collateral in any
amount deemed appropriate by Secured Party, or take all other action which Debtor is required,
but has failed or refused, to take under the Loan Documents or the Senior Note Documents, Arny
sumn which may be expended or paid by Secured Party under this subparagraph (including,
without lirnitation, court costs and reasonable attoreys’” fees) shall bear interest from the dates of
expenditure or payment at the Default Rate until paid and, together with such interest, shall be
payable by Debtor to Secured Party upon demand and shall be part of the Obligation.

(b) Collection. If an Event of Default exists and upon notice from Secured Party,
each Obligor with respect to any payments on any of the Collateral (including, without limitation,
dividends and other Distributions with respect to the Pledged Securities and Parmership Interests,
payments on Collateral Notes, insurance proceeds payable by reason of loss or damage to any of
the Collateral, or payments or distributions with respect to Depoesit Accounts) is hereby
authorized and directed by Debtor to make payment directly to Secured Party, regardless of
whether Debtor was previously making collections thereon. Subject to Paragraph 8(P hereof,
until such notice is given, Debtor is authorized to retain and expend all payments made on
Collateral. If an Event of Default exists, Secured Party shall have the Right in its own name or in
the name of Debtor to compromise or extend time of payment with respect to all or any portion of
the Collateral for such amounts and upon such terms as Secured Party may determine; to demand,
collect, receive, receipt for, sue for, compound, and give acquittances for any and all ammounts due
or to become due with respect to Collateral; to take control of cash and other proceeds of any
Collateral; to endorse the name of Debtor on any notes, acceptances, checks, drafts, money
orders, or other evidences of payment on Collateral that may come into the possession of Secured
Party; to sipn the name of Debtor on any inveice or bill of lading relating to any Collateral, on
any drafts against Obligors or other Persons making payment with respect to Collateral, on
assignments and verifications of accounts or other Collateral and on notices to Obligors making
payment with respect to Collateral; to send requests for verification of obligations to any Obligor;
and to do all other acts and things necessary to carry out the intent of this Security Agreement. If
an Event of Default exists and any Obligor fails or refuses to make payment on any Collateral
when due, Secured Party is authorized, in its sole discretion, either in its own name or in the name
of Debtor, to take such action as Secured Party shall deem appropriate for the collection of any
amounts owed with respect to Collateral or upon which a delinquency exists. Regardless of any
other provision hereof, however, Secured Party shall never be liable for its failure to collect, or
for its failure to exercise diligence in the collection of, any amounts owed with regpect to
Collateral, nor shall it be under any duty whatsoever to anyone except Debtor and the Creditors to
account for funds that it shall actually receive hereunder. Without limiting the generality of the
foregoing, Secured Party shall have no responsibility for ascertaining any naturities, calls,
conversions, exchanges, offers, tenders, or similar matters relating to any Collateral, or for
informing Debtor with respect to any of such matters (irrespective of whether Secured Party
actually has, or may be deemed to have, knowledge thereof). The receipt of Secured Party to any
Obligor shall be a full and complete release, discharge, and acquittance to such Obligor, to the
extent of any amount so paid to Secured Party.

(c) Intellectual Property. For purposes of enabling Secured Party to exercise its
Rights and remedies under this Security Agreement and enabling Secured Party and its successors
and assigns to enjoy the full benefits of the Collateral, Debtor hereby grants to Secured Party an
irrevocable, nonexclusive license (exercisable without payment of royalty or other compensation
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to D.ebtor) to make, have made, use, sell, import, reproduce, distribute, display and perform
publicly, create derivative works, perform by means of digital transmission, license, or sublicenge
any t?f the Intellectnal Property . Debtor shall provide Secured Party with reasenable access to all
media in which any of the Intellectual Property may be recorded or stored and all computer
programs used for the completion or printout thereof. This license shall also inure to the benefit
of all successors, assigns, and transferees of Secured Party. Upon the occurrence of a Defaunlt,
Secured Party may require that Debtor assign all of its Right, title, and interest in and to the
Intellectual Property or any part thereof to Secured Party or such other Person as Secured Party
may designate pursuant to documents satisfactory to Secured Party. If mo Default or Event of
Default exists, Debtor shall have the exclusive, non-fransferable Right and license to use the
Inteilectual Property in the ordinary course of business and the exclusive Right to grant to other
Persons licenses and sublicenses with respect to the Intellectual Property for full and fair
consideration.

(d) Record Ownership of Securities. If a Default or Event of Default exists, Secured
Party at any time may have any Collateral that is Pledged Securities and that is in the possession
of Secured Party, or its nominee or nominees, registered in its name, or in the name of its
nominee or nominees, as Secured Party; and, as to any Collateral that is Pledged Securities so
registered, Secured Party shall execute and deliver (or cause to be executed and delivered) to
Debtor all such proxies, powers of attorney, dividend coupons or orders, and other documents ag
Debtor may reasonably request for the purpose of enabling Debtor to exercise the voting Rights
and powers which it is entitled to exercise under this Security Agreement or to receive the
dividends and other Distributions and payments in respect of such Collateral that is Pledged
Securities or proceeds thersof which it is authorized to receive and retain under this Secnrity
Agreement.

(e) Voting of Securifies. As long as no Event of Default exists, Debtor is entitled to
exercise all voting Rights pertaining to any Pledged Securities and Partnership Interests;
provided, however, that no vote shall be cast or consent, waiver, or ratification given or action
taken without the prior written consent of Secured Party which would (x) be inconsistent with or
violate any provision of this Security Agreement or any other Loan Document or Senior Note
Document or (y) amend, modify, or waive any term, provision or condition of the certificate of
incorporation, bylaws, certificate of formation, or other charter doenrnent, or other agreement
relating to, evidencing, providing for the issuance of, or securing any Collateral; and Provided
Jurther that Debtor shall give Secured Party at least five Business Days’ prier written notice in the
form of an officers’ certificate of the manner in which it intends to exercise, or the reagons for
refraining from exercising, any voting or other consensual Rights pertaining to the Collateral or
any part thereof which might have a material adverse effect on the value of the Collateral or any
part thereof. If an Event of Default exists and if Secured Party elects to exercise such Right, the
Right to vote any Pledged Securities shall be vested exclusively in Secured Party. To this end,
Debtor hereby irrevocably constitutes and appoints Secured Party the proxy and attorney-in-fact
of Debtor, with full power of substitution, to vote, and to act with respect to, any and all
Collateral that is Pledged Securities standing in the name of Debtor or with respect to which
Debtor is entitled to vote and act, subject to the understanding that such proxy may not be
exercised unless an Event of Default exists. The proxy herein granted is coupled with an interest,
ig irrevocable, and shall continue until the Obligation has been paid and performed in full.

(f) Certain Proceeds. Notwithstanding any contrary provision herein, any and all
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_ (i) dividenf;ls, interest, or other Distributions paid or payable other than in
c:gsh.m respect of, and instruments and other property received, receivable, or otherwige
distributed in respect of, or in exchange for, any Collateral;

Rt dividends, interest, or other Distributions hereafter paid or payable in
cash in respect of any Collateral in connection with a partial or total liquidation or
digsolution, or in connection with a reduction of capital, capital surplus, or
paid-in-surplus;

(1i1) cash paid, payable, or otherwise distributed in redemption of, or in
exchange for, any Collateral; and

(iv) dividends, interest, or other Distributions paid or payable in violation of
the Loan Documents,

shall be part of the Collateral hereunder, and shall, if received by Debtor, be held in trust for the
benefit of Secured Party, and shall forthwith be delivered to Secured Party (accompanied by
proper instruments of assipnment and/or stock and/or bond powers executed by Debtor in
accordance with Secured Party’s instructions) to be held subject to the terms of this Security
Agreement. Any cash proceeds of Collateral which corne into the possession of Secured Party on
and after the occurrence of an Event of Default (including, without limitation, insurance
proceeds) may, at Secured Party’s option, be applied in whole or in part to the Obligation (to the
extent then due), be released in whole or in part to or on the written instructions of Debtor for any
general or specific purpose, or be retained in whole or in part by Secured Party as additional
Collateral. Any cash Collateral in the possession of Secured Party may be invested by Secured
Party in Cash Equivalent Investments. Secured Party shall never be obligated to make any such
investment and shall never have any liability to Debtor for any loss which may result therefrom.
All interest and other amounts earned from any investment of Collateral may be dealt with by
Secured Party in the same manner as other cash Collateral. The provisions of this subparagraph
are applicable whether or not a Default or Event of Default exists.

() Lise and Operation of Collateral Should any Collateral come into the possession
of Secured Party, Secured Party may use or operate such Collateral for the purpose of preserving
it or its value pursuant to the order of a court of appropriate jurisdiction or in accordance with any
other Rights held by Secured Party in respect of such Collateral. Debtor covenants to promptly
reimburse and pay to Secured Party, at Secured Party’s request, the amount of all reasonable
expenses (including, without limitation, the cost of any insurance and payment of Taxes or other
charges) incurred by Secured Party in connection with its custody and preservation of Collateral,
and all such expenses, costs, Taxes, and other charges shall bear interest at the Default Rate until
repaid and, together with such interest, shall be payable by Debtor to Secured Party upon demand
and shall become part of the Obligation. However, the risk of accidental loss or darnage to, or
diminution in value of, Collateral is on Debtor, and Secured Party shall have no liability whatever
for failure to obtain or maintain insurance, nor to determine whether any insurance ever in force
is adequate as to amount or as to the risks insured. With respect to Collateral that is in the
possession of Secured Party, Secured Party shall have no duty to fix or preserve Rights against
prior parties to such Collateral and shall never be liable for any failure to use diligence to collect
any amount payable in respect of such Collateral, but shall be liable only to account to Debtor for
what it rnay actually collect or receive thereon. The provisions of this subparagraph are applicable
whether or not a Default exists.
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(h) Cash Collateral Account If a Default exists, Secured Party shall have, and
Debtor hereby grants to Secured Party, the Right and authority to transfer all funds on deposit in
the Deposit Accounts to a Cask Collateral Accouns {(herein so called) maintained with a
depository institution acceptable to Secured Party and subject to the exclusive direction, domain,
and control of Secured Party, and no disbursements or withdrawals shall be permitted to be made
by Debtor from such Cash Collateral Account. Such Cash Collateral Account shall be subject to
the Security Interest and Liens in favor of Secured Party herein created, and Debtor hereby grants
a security interest to Secured Party on behalf of the Creditors in and to, such Cash Collateral
Account and all checks, drafis, and other iterns ever received by Debtor for deposit therein.
Furthermore, if a Defanlt exists, Secured Party shall have the Right, at any time in its discretion
without notice to Debtor, (i) to transfer to or to register in the name of Secured Party or any
nominee any certificates of deposit or deposit instruments constituting Deposit Accounts and
shall have the Right to exchange such certificates or jnstnuments representing Deposit Accounts
for certificates or instruments of smaller or larger denominations and (if) to take and apply against
the Obligation any and all funds then or thereafter on deposit in the Cash Collateral Account or
otherwise constituting Deposit Accounts,

(i) Power of Attornev. Debtor hereby irrevocably constitutes and appoints Secured
Party and any officer or agent thereof, with full power of substitution, as its true and lawful
attorney-in-fact with full irrevocable power and anthority in the name of Debtor or in its own
name, to take after the occurrence and during the continnance of a Default and from time to timne
thereafter, any and all action and to execute any and all documents and instruments which
Secured Party at any time and from time to time deems necessary or desirable to accomplish the
purposes of this Security Agresment and, without limiting the generality of the foregoing, Debtor
hereby gives Secured Party the power and Right on behalf of Debtor and in its own name to do
any of the following after the occurrence and during the continuance of a Default and from time
to time thereafter, without notice to or the consent of Debtor-

(63 to transfer any and all funds on deposit in the Deposit Accounts to the
Cash Collateral Account as set forth herein;

(ii) to receive, endorse, and colleet any drafis or other instruments or
documents in connection with ¢lause (B) above and this clause (2);

(i) to use the Intellectnal Property or to grant or issue any exclusive or
non-exclusive license under the Intellectual Property to anyone else, and to perform any
act necessary for the Secured Party to assign, pledge, convey, or otherwise transfer title in
or dispose of the Intellectual Property to any other Person:

(iv) to demand. sue for, collect, or receive, in the narne of Debtor or in its
OWI naméE, any money or property at any time payable or receivable on account of or in
exchange for any of the Collateral and, in connection therawith, endorse checks, notes,
drafts, acceptances, money orders, documents of title or any other instruments for the
payment of money under the Collateral or any policy of insurance;

v) to pay or discharge taxes, Liens, or other encumbrances levied or placed
on or threatened against the Collateral;

{vi) to notify post office authorities to change the address for delivery of
Debtor to an address designated by Secured Party and to receive, open, and dispose of
mail addressed to Debtor; and
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(vii) (A) to direct account debtors and any other parties liable for any payment
under any of the Collateral to make payment of any and all monies due and to become
due thereunder directly to Secured Party or as Secured Party shall direct: (B) to receive
payment of and receipt for any and ali monies, claims, and other amounts due and to
become due at any time in respect of or arising out of any Collateral; (C) 1o sign and
endorse any invoices, freight or express bills, bills of lading, storage or warehouse
receipts, drafts against debtors, assignments, proxies, stock powers, verifications, and
notices in connection with accounts and other docurnents relating to the Collateral; (D) to
commence and prosecute any suit, action, or proceeding at Law or in equity in any court
of competent jurisdiction to collect the Collateral or any part thereof and to enforce any
other Right in respect of any Collateral; (E) to defend any suit, action, or proceeding
brought against Debtor with respect to any Collateral; (F} to settle, compromise, or adjust
any suit, action, or proceeding described above and, in connection therewith, to give such
discharges or releases as Secured Party may deem appropriate; (G) to exchange any of
the Collateral for other property upon any imerger, consolidation, reorganization,
recapitalization, or ather readjustment of the issuer thereof and, in connection therewith,
deposit any of the Collateral with any committee, depositary, transfer agent, registrar, or
other designated agency upon such terms as Secured Party may determine; (H) to add or
release any guarantor, indorser, surety, or other party to any of the Collateral; (I) to
renew, extend, or otherwise change the terms and conditions of any of the Collaterai;
(J) to endorse Debtor’s name on all applications, documents, papers, and instruments
necessary or desirable in order for Secured Party to use or maintain any of the Intellectual
Property; (K) to make, settle, compromise or adjust any claims under or pertaining to any
of the Collateral (including ¢laims under any policy of insurance); (L) to execute on
behalf of Debtor any financing statements or continuation statements with respect to the
Security Interests created hereby, and to do any and all acts and things to protect and
preserve the Collateral, including, without limitation, the protection and prosecution of all
Rights included in the Collateral; and (M) ta sell, transfer, pledge, convey, make any
agreement with respect to or otherwise deal with any of the Collateral as fully and
completely as though Secured Party were the absolute owner thereof for all purposes, and
to do, at Secured Party’s option and Debtor’s expense, at any time, or from time to time,
all acts and things which Secured Party deems necessary to protect, Preserve, maintain, or
realize upon the Collateral and Secured Party’s security interest therein.

This power of attorney is a power coupled with an interest and shall be irrevocable. Secured
Party shall be under no duty to exercise or withhold the exercise of any of the Rights, powers,
privileges, and options expressly or implicitly granted to Secured Party in this Security
Agreement, and shall not be liable for any failure to do so or any delay in doing s0. WNeither
Secured Party nor any Person designated by Secured Party shall be liable for amy act or omission
or for any error of judgment or any mistake of fact or Law, This power of attorney is conferred
on Secured Party solely to protect, preserve, maintain, and realize upon its Security Interest in the
Collateral. Secured Party shall not be responsible for any decline in the value of the Collateral
and shall not be required to take any steps to preserve rights against prior parties or to protect,
preserve, or maintain any Lien given to secure the Collateral.

§)] Purchase Monev Collateral. To the extent that Secured Party or any Creditor has
advanced or will advance funds to or for the account of Debtor to enable Debtor to purchase or
otherwise acquire Rights in Collateral, Secured Party or such Lender, at its option, may pay such
funds (i) directly to the Person from whom Debtor will make such purchase or acquire such
Rights, or (ii) to Debtor, in which case Debtor covenants to promptly pay the same to such
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Person, and forthwith furnish to Secured Party evidence satisfactory to Secured Party that such
payment has been made from the funds so provided.

(k) Subrogation. If any of the Obligation is given in renewal or extension or applied
toward the payment of indebtedness secured by any Lien, Secured Party shall be, and is hereby,
subrogated to all of the Rights, titles, interests, and Liens securing the indebtedness so renewed,
extended, or paid.

4)) Indemnification. Debtor hereby assumes all liability for the Collateral, for the
Security Interest, and for any use, possession, maintenance, and management of, all or any of the
Collateral, including, without limitation, any Taxes arising as a result of, or in connection with,
the transactions conternplated herein, and agrees 10 assume liability for, and to indemnify and
hold Secured Party and each Creditor harmless from and against, any and all claims, causes of
action, or liability, for injuries to or deaths of Persons and damage to property, howsoever arising
from or incident to such use, possession, maintenance, and management, whether such Persons be
agents or employees of Debtor or of third parties, or such damage be to property of Debtor or of
others. Debtor agrees to indemnify, save, and hold Secured Party and each Creditor harmless
from and against, and covenants to defend Secured Party and each Creditor against, any and all
losses, damages, claims, costs, penalties, liabilities, and expenses (collectively, “Claims™),
including, without lirnitation, cowt costs and attorneys’ fees, and any of the foregoing arising
from the negligence of Secured Party or any Creditor, or any of their respective officers,
employees, agents, advisors, employees, or representatives, howsoever arising or incurred
because of, incident to, or with respect to Collateral or any nse, poOsSSession, maintenance, or
management thereof; provided, however, that the indermmity set forth in this Paraggraph 8(1) will
not apply to Claims caused by the pross negligence or willful misconduct of Secured Party or any
Creditor.

(m) Continuing Liability. Notwithstanding anything to the contrary contained in this
Security Agreement, (i) Debtor shall remain liable under the contracts, agreerments, documents,
and instruments included in the Collateral to the extent set forth therein to perform all of its duties
and obligation thereunder to the same extent as of this Security Agreernent had not been
executed, (if) the exercise by Secured Party of any of its rights or remedies hereunder shall not
release Debtor from any of its duties or obligations under the contracts, agreements, documents,
and instruments included in the Collateral, and (iii) Secured Party shall not have any
indebtedness, liability, or obligation under any of the contracts, agreements, documents, and
instruments included in the Collateral by reason of this Security Agreement, and Secured Party
shall not be obligated to perform any of the obligations or duties of Debtor thereunder or to take
any action to collect or enforce any claimn for payment assigned hereunder.

9. MISCELLANEOQUS,
(a) Continuing Security Interest. This Security Apreement creates a continuing

security interest in the Collateral and shall (i) remain in full force and effect until the termination
of the obligations of Lenders to advance Bomrowings or issue LCs under the Loan Documetits, the
payment in full of the Obligation, and the expiration of all LCs and all Financial Hedges issued
by any Lender or any Affiliate of any Lender to the Company or any Guarantor; and (ii) inure to
the benefit of and be enforceable by Secured Party, Creditors, and their respective successors,
transferees, and assigns. Without limiting the generality of the foregoing clause (i), Secured
Party and the Creditors may assign or otherwise transfer any of their respective Rights under this
Security Agreement to any other Person in accordance with the terms and provisions of
Secrion 13.13 of the Credit Agreement, Section 13 of the Senior Note Agreement, and the
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Intercreditor Agreement and to the extent of such assightment or transfer such Person shall
thereugon become vested with ali the Rights and benefits in respect thereof granted herein or
oth;m:se to Secured Party or the Creditors, as the case may be. Upon payment in full of the
Obligation, the termination of the commitment of Lenders to extend credit or issue LCs under the
Loan Documents, and the expiration and termination of all LCs and Financial Hedges issued by
any Lender or auy Affiliate of any Lender to Company or any Guarantor, Debtor shall be entitled
to the return, upon its request and at its expense, of such of the Collateral as shall not have been
sold or otherwise applied pursuant to the terms hereof.

(b) Headings. The headings, captions, and arrangements used in this Security
Ag;re:amcnt are, 1:1111355 specified otherwise, for convenience only and shall not be deemed to limit,
amplify, or modify the terms of this Security Agreement, nor affect the meaning thereof.

(c) MNonbusiness Davs. In any case where any payrnent or action is due under this
Security Agreement on a day that is not a Business Day, that payment or action may be delayed
until the next-succeeding Business Day, but interest and fees shall continue to accrue in respect of
any payment to which it is applicable until the payment is in fact made.

(d) Communications.  Unless specifically otherwise provided, whenever this
Security Agreement requires or permits any c¢onsent, approval, notice, request, or demand from
one party to another, the communication must be in writing (which may be by telex or telecopy)
to be effective and shall be deemed to have been given (a) if by telex, when transmifted to the
telex number, if any, for that party, and the appropriate answer back is received, (b)if by
telecopy, when transmitted to the telecopy number for that party (and all such communications
sent by telecopy shall be confirmed promptly thereafter by personal delivery or mailing in
accordance with the provisions of this section; provided however, that any requiremnent in this
patenthetical shall not affect the date on which the telecopy shall be deemed to have been
delivered), (¢) if by mail, unless this time period is palpably unreasonable under the then
circumstances, on the third Business Day after it is enclosed in an envelope, properly addressed to
that party, properly stamped, sealed, and deposited in the appropriate official postal service, or
(d) if by any other means, when actually delivered to the party. Until changed by notice pursuant
hereto, the address (and telex and telecopy nutnbers, if any) for Collateral Agent is 231 §. LaSalle
Street, 8 Floor, Chicago, IL 60697, Fax: §77/206-8435, Atin: Suzanne Paul, Vice President, and
for Debtor is the address set forth by Debtor’s signature on the signature page of this Security
Agreement. A copy of each such communication to Administrative Agent shail also be sent to
Hayne¢s and Boone, LLP, 901 Main Street, Suite 3100, Dallas, Texas 75202, Fax: 214/200-0429,
Atm: Kelly L. Tumer, Esq. :

(g) Invalid Provisions. If any provision in this Security Agreement is held to be
illegal, invalid, or unenforceable, that provigion shall be fully severable; this Security Agreement
shall be construed and enforced as if the provision had never comprised a part thereof. and the
remaining provisions hereof shall remain in full force and effect and shall not be affectad by that
provision or by its severance herefrom. Collateral Agent, Creditors, and Debtor agree to
negotiate, in good faith, the terms of a replacement provision as similar to the severed provision
as may be possible and be legal, valid, and enforceable.

(m) Term Upon the later of (i) the termination of Lenders® commitments to fund
Borrowing under the Credit Agreement and (ii) the full and final payment and performance of the
Obligation, this Security Apgreement shall thereafter terminate upon receipt by Secured Party of
Debtor’s written notice of such termination; provided that no Obligor, if any, on any of the
Collateral shall ever be obligated to make inquiry as to the termination of thig Security
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Agx.-ee:ment, but shall be fully protected in making payment directly to Secured Party until actua]
notice of such total payment of the Obligation is received by such Obligor.

{(n) Actions Not Releases. The Security Interest and Debtor’s obligations and
Secured Party’s Rights hereunder shall not be released, diminished, impaired, or adversely
affected by the occinrence of any one or more of the following events: (i) the taking or accepting
of any other security or assurance for any or all of the Obligation; (i1) any release, swrrender,
exchange, subordination, or loss of any security or assurance at any time existing in connection
with any or all of the Obligation; (iii) the modification of, atnendment to, or waiver of compliance
with any terms of any of the other Loan Documents or Senior Note Documents without the
notification or consent of Debtor, except as required therein (the Right to such notification or
consent being herein specifically waived by Debtor); (iv) the insolvency, bankruptey, or lack of
corporate or trust power of any party at any time liable for the payment of any or all of the
Obligation, whether now existing or hereafter occurring; (v) amny remewal, extension, or
rearrangement of the payment of any or all of the Obligation, either with or without notice to or
consent of Debtor, or any adjustment, indulgence, forbearance, or compromise that may be
granted or given by Secured Party or any Creditor to Debtor; (vi) any neglect, delay, omission,
failure, or refusal of Secured Party or any Creditor to take or prosecute any action in connection
with any other agreement, document, guaranty, or instrument evidencing, securing, or assuring
the paytnent of all or any of the Obligation; (vii) any failure of Secured Party or any Creditor to
notify Debtor of any renewal, extension, or assignment of the Obligation or any part thereof, or
the release of any Collateral or other security, or of any other action taken or refiained from being
taken by Secured Party or any Creditor against Debtor or any new agreement between or among
Secured Party or one or more Creditors and Debtor, ir being understood thar except as expressly
provided herein, neither Secured Party nor any Creditor shall be required to give Debtor any
notice of any kind under any circumstances whatsoever with respect to or in connection with the
Obligation, including, without limitation, notice of acceptance of this Security Agreement or any
Collateral ever delivered to or for the account of Secured Party hereunder; (viii) the illegality,
invalidity, or unenforceability of all or any part of the Obligation against any party obligated with
respect thereto by reason of the fact that the Obligation, or the interest paid or payable with
respect thereto, exceeds the amount permitted by Law, the act of creating the Obligation, or any
part thereof, is witra vires, or the officers, parmers, or trustees creating same acted in excess of
their authority, or for any other reason; or (ix) if any payment by any party obligated with respect
thereto is held to constitute a preference under applicable Laws or for any other reason Secured
Party or any Creditor is required to refond such payment or pay the amount thereof to someone
alse.

(o) Waivers. FExcept to the extent expressly otherwise provided herein or in any
Loan Documents or Sepior Loan Decwmnents and to the fullest extent permitted by applicable
Law, Debtor waives (i} any Right to require Secured Party or any Creditor to proceed against any
other Person, to exhaust its Rights in Collateral, or to pursue any other Right which Secured Party
or any Creditor may have; (ii) with respect to the Obligation, presentment and demand for
paymnent, protest, notice of protest and nonpayment, and notice of the intention to accelerate; and
(iii) all Rights of marshaling in respect of any and all of the Collateral.

{(p) Financing Statement: Authorization. Secured Party shall be entitled at any time
to file this Security Agreement or a carbon, photographic, or other reproduetion of this Security
Agreement, as a financing staternent, but the failure of Secured Party to do so shall not impair the
validity or enforceability of this Security Agreement. Debtor hereby irrevocably authorizes
Secured Party at any time and from time to time to file in any UCC jurisdiction any initial
financing statements and amendments thereto (without the requirement for Debtor’s s gnature
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thereon) that (i) indicate the Collateral (A) as all assets of Debtor or words of simjlar effect,
regardless of whether any particular asset compnsed in the Collateral falls within the scope of
Article 9 of the UCC of the state or such Junisdiction or whether such assets are included in the
Collateral hereunder, or (B) as being of an equal or lesser scope or with greater detail, and (i)
contain any other information required by Article 9 of the UCC of the state or such jurisdiction
for the sufficiency or filing office acceptance of any financing statement or amendment, including
(A) whether the Company is an organization, the type of organization, and any organization
identification number issued to Debtor and, (B) in the case of a financing statement filed as a
fixture filing or indicating Collateral to be as-extracted collateral or timber to be cut, a sufficient
description of real property to which the Collateral relates. Debtor agrees to furnish amy such
information to Secured Party prompily upon request.

(Q Amendments. This Security Agreement may be amended only by an instrument
in writing executed jointly by Debtor and Secured Party, and supplernented only by documents
delivered or to be delivered in accordance with the express terms hereof.

(r) Multiple Counterparts. This Security Agreement has been executed in a munber
of identical counterparts, each of which shall be deemed an original for all purposes and all of
which constitute, collectively, one agreement; but, in making proof of this Security Agreement, it
shall not be necessary to produce or account for more than one such counterpart.

(i) Parties Bound; Assignment. This Security Agreement shall be binding on Debtor
and Debtor’s heirs, legal representatives, successors, and asgigns and shall inure to the benefit of
Secured Party and Secured Party’s successors and assi £ns.

&3] Secured Party is the agent for each Lender under the Credit Agreement
and each Senior Noteholder under the Senior Note Agreement, the Security Interest and
all Rights granted to Secured Party hereunder or in connection herewith are for the
ratable benefit of each Creditor, and Secured Party may, without the joinder of any
Creditor, exercise any and all Rights in faver of Secured Party or Creditors hereunder,
including, without limitation, conducting any foreclosure sales hereunder, and executing
full or partial releases hereof, amendments or modifications hereto, or consents or
waivers hereunder. The Rights of each Creditor vis-a-vis Secured Party and each other
Creditor may be subject to one or more separate agreements between or amotig such
parties, but Debtor need not inquire about any such agreement or be subject to any terms
thereof unless Debtor specifically joins therein; and consequently, neither Debtor nor
Debtor’s heirs, personal representatives, successors, and assigns shall be entitled to any
benefits or provisions of any such separate agreements or be entitled to rely upon or raise
as a defense, in any manner whatsoever, the failure or refusal of any party thereto to
comply with the provigions thereof.

(ii) Debtor may not, without the prior written consent of Securad Party,
assign any Rights, duties, or obligations hereunder. :

(s) GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAW OF THE STATE OF TEXAS
APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED ENTIRELY WITHIN
THAT STATE; PROVIDED THAT THE SECURED PARTY SHALL RETAIN ALL RIGHTS
ARISING UNDER. FEDERAL LAW.
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EXECUTED as of the date first stated in this Amended and Restated Pledge. Assi )
Agreement, ¢dge, Assignment, and Security

PHYTON BIOTECH, INC., 2 Delaware corporation,
as Debtor

By: #M@
ichael A, Patterson, Chief Financial Officer

Mailing Address:
3909 Hulen Street
Fort Worth, Texas 76107

FPhyton Riotech, Inc. Amended and Restated Pledpe, Assipnment, and Security MM ARK
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SCHEDUILE 1 TO
AMENDED AND RESTATED PLEDGE
ASSIGNMENT, AND SECURITY AGREEMENT

EXISTING SECURITY AGREEMENTS

Security Apgreement, dated January 1, 1997, executed by Healthpoint, Ltd., a Texas limited
partnership.

Confirmations of Liens, Security Agreements and Guaranties, dated January 4, 1999, executed by
DPT Laboratories, Ltd., DFB Holding, Inc., Healthpoint, Ltd., and NationsBank, N.A., recorded
at Volume 7789, Page 548 of the Real Property Records of Bexar County, Texas.

Security Agreement, dated January 4, 1999, executed by DPT Laboratories, Ltd., a Texas limited
partnership.

Confimmation of Liens, Security Agreements and Guaranties, dated August 21, 2000, executed by
DPT ILaboratories, Ltd., a Texas limited partnership, Healthpoint Ltd., a Texas limited
partnership, DFB Pharmaceuticals, Ine., a Texas corporation, and NationsBank, N.A.

Pledge, Assignment and Secuwrity Agreement, dated November 13, 2001, executed by DFRB
Pharmaceuticals, Inc., to Bank of America, N.A,, as Administrative Agent for Lenders and
Secured Party,

Pledge, Assignment and Security Agreement, dated November 13, 2001, executed by DPT
Lakewood, Inc., to Bank of America, N.A., as Administrative Agent for Lenders and Secured

Party.

Pledge. Assignment and Security Agreement, dated November 13, 2001, executed by
Healthpoint, Ltd, to Bank of America, N.A., as Administrative Agent for Lenders and Secured

Party.

Pledge, Assignment and Security Apreement, dated November 13, 2001, executed by DPT
Laboratories, Ltd., to Bank of America, N.A., as Administrative Agent for Lenders and Secured

Party.
Pledge, Assigmment and Security Agreement, dated November 26, 2003, executed by Phyton Inc.

(now known as Phyton Biotech, Inc.), to Bank of America, N.A., as Administrative Agent for
Lenders and Secured Party.
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ANNEX A TO AMENDED AND RESTATED PLEDGE.
_”_'‘—_—n—-—_._,_,__'___'__a
ASSIGNMENT, AND SECURITY AGREEMENT

DEBTOR INFORMATION AND LOCATION OF COILTATERAL
e S R A DN AND LOCATION OF COLLATERAL

Al Exact Legal Name of Debtor:  Phyton Biotech, Inc.
B. Mailing Address of Debtor: 3909 Hulen Street, Fort Worth, Texas 76107
C. Type of Entity: Corporation
D. Jurisdiction of Organization: Delaware
E. State Issued Organizational Identification Number:
F. Location of Books and Records: 318 McCullough, San Antonjo, Texas 78215
95 Brown Road, Ithaca, New York 14850
G. Location of Collateral: 95 Brown Road, Ithaca, New York 14850
H. Location of Real Property: N/A
L Jurisdiction(s) for Filing Financing Statements: Secretary of State — Delaware

TRADEMARK
REEL: 002926 FRAME: 0196



TUE 13:37 FAX 214 651 5940 HAYNES AND BOONE

ANNEX B-1 TO AMENDED AND RESTATED PLEDGF
ASSIGNMENT, AND SECURITY AGREEMENT

COLIATERAL DESCRIPTIONS

Collateral Notes and Collateral Note Security

NONE

Pledged Shares

Phyton Gesellschaft fiir Biotechnik mbH

(a German corporation with limited liability)

authorized shares: 51,000 (each par value)

Shares outstanding as follows: 51,000

All held by Phyton Biotech, Inc. 33,150 shares (635% of total outstanding)
Parmership Interests

NONE

Partnership Agreements

NONE

Cornmercial Tort Claims

NONE

Deposit Accounts (including name of bank, address, and account number)
Bank of America

300 Convent, 5% Floor

San Antonio, Texas 78291

Phyton Biotech, Inc. 004783242851 Operating Account
JP Morgan Chase

1020 NL.E. Loop 410

San Antonio, Texas 78265

Phyton Biotech, Inc. 12508404519 Payroll Account
Tompkins Trust Company

The Commons

Ithaca, New York 014851

Phyton Biotech, Inc. 111119887 Operating Account (local)

TRADEMARK

Bo3q

REEL: 002926 FRAME: 0197



TUE 13:37 FAX 214 651 5940

ANNE

HAYNES AND BOONE

X B.2 TO AMENDED AND RESTATED PLEDGE

m
ASSIGNMENT, AND SECURITY AGREEMENT

PHYTON BIOTECH, INC.

COLLATERAL DESCRIPTIONS

A. Registered Copyrights, Copyright Applications, Material Unregistered Copyrights
None
B. Issued Patents and Patent Applications

CRYOPRESERVATION RELATED PATENTS AND APPLICATIONS

‘.

0830059"

Great Britain 2,316,854
(Great Britain 2,321,840%%
New Zealand 312 329
Singapore 47287
United States 5,965,438
United States 6,127 181

*Validated in Austria, Belgium, Switzerland, Germany, Denmark, Spain, Finland,
France, Greece, Ireland, Italy, Luxembourg, Liechtenstein, Monaco, Netherlands,

Portugal and Sweden.

** Divisional of GB 2,316,854

_United States Applicati

Vnited Stateg

Fending

08/780,449

United States

10/015,939

Canada , ’9 AN
Japan 502,141/97
South Korea 57708892

PCT/US96/09998

PCT Application That Has Entered National Phase

WO 96/38812
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CELL CULTURES OF TAXUS SPECIES PATENTS AND RELATED APPLICATIONS

“Enhanced Production of Taxol and Taxanes by Cell Cultures of Taxus Species” — Parent
Application

Patents (G

Angtralia
Europe 0672162*+
Europs 0960944+#
Hong Kong 00103123 .4
Hong Kong 1003718
Japan 3,513,151
New Zealand 249,734
Singapore 46427
South Korea 285788
South Korea 10-392036%k*
United States 5407 816

*Validated in Ireland, Italy, Spain, Sweden, Switzerland, Great Britain, Monaco, Austria,
Belgium, Denmark, France, Germany, Greece, Luxembourg, Netherlands and Portugal.
+0pposed in EPO by Samyang Genex

** Validated in Austria, Belginm, Switzerland, Germany, Denmark, Spain, France, Great
Britain, Greece, Ireland, Italy, Luxembourg, Monaco, Netherlands, Portugal and Sweden
#%* Divisional of KR 285788

pplications Pendj g

..

Europe 03021426.6%
Japan 2003-31 8950+

*Div, Of EP 0960944; claims culture of any Taxus sp-with Ag and/or methyl jasmonate
** Div. Of Jp 3,513,151

PCT Appli

PCT/US93/01576 WO 93/17121

“Enhanced Production of Taxanes by Cell Cultures of Taxus Species” — Continuation-
In-Part Applications

Patents Granted

Australia 727425
Singapore 60641
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Argentina Po80105991
Brazil 9709361.0
Canada 2,256,357
Europe 97626731.7
Europe 03026211 7*
Hungary PO901788
Hungary P0O302357*
Israel 127.062
Israel 152752*
Japan, 542,824/97
Mexico Q89,847
South Korea 08-709509
South Korea 03-7001795%
Turkey 1998-02426
United States 09/083,108%*

*Divisions of: EP App. 97926731.7
** contains subject matter from parent application

plication That Has Entered National Phase

Application Pending

I.S. Provisional Applications

“Use of Indanoyl Amide to Stimulaie Secondary Metabolism in Taxus sp.”

60/543,921

Marks Regp

Aoat

Registered Trademarks, Trademark Applications, Material Unregistered Trademarks

istered or Pending

CHEMONOMICS Tnited States 76233531

DEEMOVITA United States 2247925 - Pending

PCF United States 76253795

PHYTON United States 2249879 75014967
TRADEMARK

REEL: 002926 FRAME: 0200



TUE 13:38 FAX

214 651 5940

E)

HAYNES AND BOONE

000253088

3 (Cosmetics,
hygiene products)

DERMOVITA

001109131

1,42 (chemical and
biological products,
advisory,
consultancy)

PCF

EU

00190198

42 (Research in the
discovery,
identification and
purification of plant-
derived molecules)
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ANNEX € TO AMENDED AND RESTATED PLEDGE,
ASSIGNMENT., AND SECURITY AGREEMENT

DEFAULTS OR EVENTS OF DEFAULT UNDER ANY COLLATERAL NOTE,
“UMENTS EVIDENCING THE COLLATERAL NOTE SECURITY, PARTNERSHIP
AGREEMENTS, OR MATERIAL AGREEMENTS

NONE
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ANNEX D TO AMENDED AND RESTATED PLEDGE,
ASSIGNMENT, AND SECURTTY AGREEMENT

DEFPOSIT ACCOUNT CONTROL AGREEMENT

» 20__

Ladies and Gentlemen;

Thig letter is to notify you (the “Depasitory Bank™) that, pursuant to that certain Amnended and Restated
Pledge, Assignment, and Security Agreement dated as of July 30, 2004 (as arnended, modified,
supplemented, or restated from time to time, the “Security 4greement”), -1
company orgatized under the laws of (the “Pledgor’™), has granted to Bank of America, N.A._,
as Collateral Agent (“Pledgee”) a first priority security interest in and lien upon, (a) Account No.
(the “dccount”) maintained by Pledgor with you, (b) any extensions or renewals of the Account if the
Account is one which may be extended or renewed, and (c) all of Pledgor’s right, title, and interest
(whether now existing or hereafter created or arising) in and to the Account, all sums from time to Sme on
deposit therein, credited thereto, or payable thereon, all instruments, documents, certificates, and other
writings evidencing the Account, and any and all proceeds of any thereof (the items described in
clauses (a), (b} and () being herein collectively called the “Collateral’™).

In comnection therewith, the parties hereto agree (which agreement by Pledgor will be construed as
instructions to the Depository Bank):

1. The Depasitory Bank is instructed to register the pledge on its books and hold the Collateral in a
pledged status account.

2. The Depository Bank is instructed to deliver to Pledgee copies of monthly statements on the
account(s) identified below:

3. The Account will be styled:

4, All dividends, interest, gains, and other profits on the Collateral will be reported in the name and

tax identification number of Pledgor.

5. This letter agreement gives Pledgee “control” of the Account and the Collateral. The Depositoty
Bank agrees to comply with any order or instruction from Pledgee as to the withdrawal or
disposition of any funds from time to time credited to the Account, or as to any other matters
relating to the Collateral, without the forther consent of Pledgor. The Depository Rank shall be
fully entitled to rely upon such instructions from Pledgee even if such instructions are contrary to
any instructions or demands that Pledgor may give to the Depository Bank.
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10.

11.

12.

Pledgee agrees to indemnify and hold the Depository Bank, its officers and employees, harmless
from and against any and all claims, causes of action, liabilities, lawsuits, demands, and/or
damages, including, without limitation any and all costs, including court costs and reasonable
attorneys® fees, that may arise or result from the Depository Bank complying with the instructions
and orders of Pledgee given in connection with Pledgee’s exercise of its control over and secured
rights in the Account and the Collateral except to the extent that such claims, causes of action,
liabilities, lawsuits, demands, and/or damages are found in a final, non-appealable judgment by a
court of competent jurisdiction to have resulted from the gross negligence or willfil misconduct
of the Depository Banle,

Pledgor agrees to indemnify and hold the Depository Bank, its officers and employees, harmless
from and against any and all claims, canses of action, liabilities, lawsuits, demands, and/or
damages, including, without limjtation, any and all costs, including coutt costs and reasonable
attorneys’ fees, that may arise or result from the Depository Bank entering into and performing its
obligations under this letter agreement except to the extent that such claims, causes of action,
liabilities, lawsuits, demandg, and/or damages are found in a final, non-appealable judgment by a
court of cornpetent jurisdiction to have resulted from the gross nepligence or willful misconduct
of the Depository Bank,

The Depository Bank represents that it has not received notice regarding any lien, encurnbrance,
or other ¢laim to the Account or the Collateral from any person other than pursuant to this letter
agreement and has not entered into another agreement with any other party to act on such party’s
instructions with respect to the Account. The Depository Bank further agrees not to enter into
any such agreement with any other party.

The Depository Bank subordinates to the security interest of Pledgee any right of recoupment or
set-off, or to assert any security interest or other lien, that it may at any time have against or in
any of the Collateral on account of any credit or other obligations owed to the Depository Bank
by Pledgor or any other person. The Depository Bank may, however, from time to time debit the
Account for any of its customary charges in maintaining the Account or for reimbursement for
the reversal of any provisional credits granted by the Depository Bank to the Aceount, to the
extent, in each case, that Pledgor has not separately paid or reimbursed Depository Bank therefor.

To the extent a conflict exists between the terms of this letter agreement and any account
agreement between Pledgor and the Depository Bank, the terms of this letter agreement will
control.

The terms of this letter agreement will in no way be modified except by a writing signed by all
parties hereto.

Each of the parties executing this lefier agreement represents that he has the proper authority to
execute this letter agreement,

[Remainder of page intentionally blank. Signature page follows.]
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IN WITNESS WHEREOF, Pledgor and Pledgee have agreed to the terms of thig letter agreement

as of the date first indicated above.
Pledgor:

PHYTON BIOTECH, INC.

By:

Michael A. Patterson, Chief Financial Officer

Pledgee:

BANK OF AMERICA, N.A., as Collateral Agent

By:
Name:
Title:
Acknowledged and Agreed on , 200 _:
Depository Bank:
[NAME OF ENTITY]
By:
Name:
Title:
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ANNEX E TO AMENDED AND RESTATED PLEDGE
ASSIGNMENT, AND SECURITY AGREEMENT
ACKNOWLEDGMENT OF PLEDGE

PARTNERSHIP; INTEREST OWNER:

BY THIS ACKNOWLEDGMENT OF PLEDGE, dated as of , 2004,

__ (the “Partnership™ hereby acknowledges the pledge in favor of Bank of
America, N.A. (“Pledgee”), in its capacity as Collateral Agent for certain Creditors and as Secured Party
under that certain Amended and Restated Pledge, Assignment, and Security Agreement dated as of July
30, 2004 (as amended, modified, supplemented, or restated from time to time, the “Security
Agreement”), against, and a security interest in favor of Pledgee in, all of ‘s (the
“Interest Owner™) Rights in connection with any partnership interest in the Partnership now and hereafter
owned by the Interest Owner (“Parmership Inrerest™).

A Pledse Records. The Parmership has identified Pledgee’s interest in all of the Interest
Owner’s Right, title, and interest in and 10 all of the Interest Owner’s Partnership Interest as subject to a
pledge and security interest in favor of Pledgee in the Partnership Records.

B. Partmership Distributions. Accounts, and Correspondence. The Partnership hereby

acknowledges that (i) all proceeds, distributions, and other amounts payable to the Interest Owmer,
including, without lirnitation, upon the termination, liquidation, and dissolution of the Parmership shall be
paid and remitted to the Pledgee upon demand, (ii) all funds in deposit accounts shall be held for the
benefit of Pledgee, and (iii) all future correspondence, accountings of distributions, and tax retinms of the
Partnership shall be provided to the Pledgee. The Partnership acknowledges and accepts such direction
and hereby agrees that it shall, upon the written demand by the Collateral Agent, pay directly to the
Collateral Agent at such address any and all distributions, income, and cash flow arising from the
Partnership Interests whether payable in cash, property or otherwise, subject to and in accordance with the
terms and conditions of the Partnership. The Pledgee may from time 1o time notify the Parmership of any
change of address to which such amounts are to be paid.

Remainder of Page Intentionally Blank.
Signature Page to Follow,
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EXECUTED as of the date first stated in this Acknowledgment of Pledge.

By:
MName:
Title:
[PARTNERSHIP]
By:
as General Parmer
By:
MName:
Title:
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