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‘ SUBMISSION TYPE: “ CORRECTIVE ASSIGNMENT |

NATURE OF CONVEYANCE:

Corractive Assignment to correct the missing definintion for the term Assels and
o add Lifestream Intemational, Inc. as a recelving party previously recorded cn
Reel 003273 Frame 0790. Assignor(s) hereby confirms the Assets as listed in
Schedule 1.2 of the Asset Purchase Agreement.

CONVEYING PARTY DATA

Name _ 1 Formerly [ Execution Date Entity Type )
Fleot Capital Corporation “ 109/1 9/2000 ::SCEI;ESRATION: RHODE
RECEIVING PARTY DATA
';;me: Waner Biomadical, Inc.
Doing Businass As: IIDBA {Now known as) Denver Biomedical, Inc. (a Delaware Carporation)

Street Address:

J14988 W 6tn Ave Bidg E-700

City: Golden o
[state/Country: llcoLorapo

([Postal Coda: Jlso401

Entity Type: JICORPORATION: TEXAS - Ig

2
Name: ~ JlLifestream International, Inc. &
Street Address: 2828 North Crescant Ridge Drive =4
City: [The woodiands g
State/Country: __ TEXAS ) &
[Postal Code: 77381 _ %
[Entity Type: CORPORATION: TEXAS

PROPERTY NUMBERS Total: 5

Property Type _ Numbaer jlr Word Mark
Regigtration Numbar: | 2656644 j[BENVER |
Registration Number: 2174010 |PLEURX |
Reglstration Number: | 2186396 || PARAPRO
Reglstration Number: 1450584 || DENVER B
Registration Number: 1177942 _IDENVEr IR -
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CORRESPONDENCE DATA

Fax Number: (303M473-2720

PAGE 003/050

Correspondance will be sent vis US Mail when the fax attempt is unsuccassiul,

dhoo4/052
Fax Server

Phane: 303-473-2700
Email: immiller@hollandhart.com
Correspondent Name: Kristine M. Miller
Address Line 1; Holland & Hart LLP
Address Line 2: P.O. Box 8749
Address Line 4. Denver, COLORADO 80201
ILTTORNEY DOCKET NUMBER: JI 43501.0002 ]

NAME OF SUBMITTER:

Kristina M. Miller

Kristine M. Miller/

05/12/2006

Total Attachments: 46
source=Release and Asset Purchase Agresment#page.tf

sourca=Relaase and Asset Purchase Agreement#page?2.tf

source=Release and Asset Purchase Agreement#page3.tif

source=Release and Asset Purchase Agreement¥#paged.tif

source=Relsase and Asset Purchase Agresment#page5.tf

source=Release and Asset Purchase Agreement#pageb.tif

saurce=Release and Asset Purchase Agreementi#page?.tf

source=Release and Asset Purchase Agreementi#page8. tif

source=Release and Asset Purchase Agreement#page8.tif

source=Relsase and Asset Purchase Agresmenti#page10.tif
source=Release and Asset Purchase Agresmenti#page11 tif
saurcs=Relpase and Asset Purchase Agreement#page2.Uf
source=Release and Asset Purchase Agreement#page3.if
scurce=Release and Asset Purchase Agresment#page4.tif
source=Releass and Asset Purchase Agreement#page 5.tif
sourca=Ralasase and Asset Purchase Agrasmeant#page16.1f
source=Release and Asset Purchass Agreementipage17 tif
source=Release and Asset Purchase Agreamenti#page18.tif
source=Release and Assat Purchase Agreement#page19.tif
sourcesRelease and Asset Purchase Agreementi#page20.tif
source=Release and Asset Purchase Agreement#page21 tif
source=Relpase and Asset Purchase Agreementi#page22.tf
source=Relsase and Asset Purchase Agraement?page23.tif
source=Release and Asset Purchase Agreement#page24.tif
source=Release and Asset Purchase Agreement#page25.tif
source=Release and Asset Purchase Agreement#page26.tif
source=Release and Asset Purchass Agreement¥page?27 .tif
source=Release and Asset Purchase Agresmenti#page28.tif
sourco=Release and Assot Purchase Agreementfpage20.tif
source=Release and Asget Purchase Agreement#page3d0.tif
source=Release and Asset Purchase Agreement#paged1.tf
source=Release and Asset Purchase Agreement#paged2.if
source=Release and Asset Purchase Agreement#paged3.tif
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source=Rslease and Asset Purchase Agreement#page33.if
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TRADEMARK ASSIGNMENT

— —

Electronic Version v1.1
Stylesheet Version v1.1

SUBMISSION TYPE: NEW ASSIGNMENT

NATURE OF CONVEYANCE: RELEASE BY SECURED PARTY

CONVEYING PARTY DATA

Name Formerly Execution Date Entity Type ]

CORPORATION: RHODE
ISLAND

Fleet Capital Corporation 09/21/2000

RECEIVING PARTY DATA Il

Name: J|Denver Biomedical, Inc.

Doing Business As: “DBA (now known as) Denver Biomedical, Inc. (a Delaware corporation)
Street Address: |[14998 W 6TH AVE BLDG E-700

I | WU | S| S—" ) S | S—— | ——

lCity: ||Go|den
|StatelCountry: JICOLORADO
[Postal Code: |lo401
[Entity Type: |[cORPORATION: TEXAS
PROPERTY NUMBERS Total: 5§ 3
e
~
Property Type Number Word Mark 8
M~
Serial Number: 78077399 DENVER
o
Serial Number: 75279136 PLEURX g
<t
Serial Number: 75120984 PARAPRO ;
Serial Number: 73505092 DENVER
Serial Number: 73197544 DENVER
CORRESPONDENCE DATA
Fax Number: (303)473-2720
Correspondence will be sent via US Mail when the fax attempt is unsuccessful. ”
Email: docket@hollandhart.com
Correspondent Name: Holland & Hart LLP - Kristine M. Miller J
Address Line 1: 555 17th Street, Suite 3200
Address Line 2: P.O. Box 8749
Address Line 4: Denver, COLORADO 80201
900044745
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ATTORNEY DOCKET NUMBER: 43501.0002

NAME OF SUBMITTER: Kristine M. Miller
Signature: fKristine M. Miller/
Date: 03/21/2006

Total Attachments: 5

source=Release of Security Interest from Fleet#page1.tif
source=Release of Security Interest from Fleet#page?2.tif
source=Release of Security Interest from Fleet#page3.tif
source=Release of Security Interest from Fleet#page4. tif
source=Release of Security Interest from Fleet#page5.tif
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[Blest Capital Corporation Letterhead)
Sepremberx 19, 2000

DBMI Holdings, Inc,
323 Yankee Creek Road
Evergreen, Colorado 80439

Re:  Consent of Flset Capital Comparation to the Sale of Assets of Denver Biosnedical, Inc.
Dears Sirs and Maderpes:

In connaction with the sale (*Sale™) of substantially alf the assets of Denver Biomedica), Inc.
(“DEI") v DBMI Holdings, Inc. ("DBMI"), pursuant to that cestaln Asset Purchase Agrezment
deted st of September 11, 2000 ("DBI Agresment”) amang DBMI, DB, Lifestreann
International, Ioc. (“Lifesream™) and Lifostream Intersational Holdings, Inc. {11 Holdings™),
Fleat Capital Corporation (Fleet™) harsby agreos that upon recaipt by Fleet of the net proceeds
from the Cash Consideration (as defined in the DB] Agreenent} in the amount of UNINNEEEEF
on or prior to September 21, 2000

1. Floet, individually as ¢ Laxder and as Agent for itself and the Lenders, consents to the
y sale of the Assems (a8 defined in the DB Agreement) in accordance with the DB
Agreement for the Purchase Price (as defined ia the DBI Agraement) and terminates and
Teleases the Agsets fium all covenants sad sroangernents amd fom aTTy security interest,
Hen, tight of set off or pledge arising in connection with the Loax Agreament of ics
ancillary documants, 4ll of which are terminated a3 the Assets 2ud 228 of no further force
or eifect.

2. Fleet, individually as s Lender aud as Agent for itself and the Lenders, terminates and
reletseq DBI from the Mastay Security Agreement, and the Copyright, Trademark and
Petent Morigage, and agress 1o axecute and deliver (o DEMI suy and 21l documents
reagonably requested by DBMT which are necessery to evidence suck tanmination ind

3 Fleet, individually as a Lander snd us Agent for itsolf and the Lenders, will deliver to
DEMI on or before Ssptamber 22, 2000 the UCC-3 tenminstion statemants for the UCC-1
DBMI any additional doeo:w:a mmgdmd e “ocuwy“ﬁv- b

b .
give effact to the foregoing termination statements, Y DBM] which are n *

SER-20-200¢ 12:41 291 292 1265 Sex pP.&2
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DBMI Holdings, Inc,
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Page 20f2

4,  Floe, individoally ax & Lender and as Agant for itself and the Landers, acknowledges it
will aot kave any recognitable interest in funds transmined to the Fleet lockbox #99632
in puyment of UB] or DEMI invoices aftar the affective time of the Sale. Fleet agrase to
promptly remit any amouns recelved in eich lockbox in sccordance with written
instractions from DBMI,

5. Fleet, individually as a Lendezr and as Agem for iteelf and the Landars, at any time after
the Sale, and with out additional cost or expense o DBMI, will execute and deliver o
DBMI such other and firther documents or instruments ressonsbly requested by DEMT
svidencing its consent to tha Sale sad relemse of the Assets and take such other axtion ss
DBMI may reasonsbly request in ordsr to giva effact ta the foregoing.

~

[The ress of this page is intantionally Lefk blank.)

i SEP-20~-2208 t2141 201 292 1259

PAGE 7/52* RCVD AT 5/17/2006 4:51:04 PM [Eastern Daylight Time] * SVR:USPTO-EFXRF-1/14 * DNIS:2739790 * CSID: * DURATION (mm-ss):21-14

TRADEMARK
REEL: 003311 FRAME: 0600



05/17/2006 13:53 FAX @008/052

RightFax $/15/708 10:00 PAGE 0077050 Fax Server
! 89/20/2088 13:39 201-292-12€9 SURGIMEDICS T™P PAGE 04
' TOQ %239%27%912)=128 F.a5
DBMI Haldings, Tnc,
September 19, 2000
Page 3 of3

Any capitalized torm used herein and net otherwise specificalty defined will have the mexning
ssctribed to {t Iy the Loan Agreement.

Sincerely,

FLEET CAPITAL CORPORATION,
As Agent

Lifestrear Intarnational, lno. acknowledges that it is msponaible for all opsts incarred by Fleetin
conaection with the above mutters. Lifbetrearn agress that sfier giving effect to the Sale, Denver
Blomedical, Inc. shall have 10 asscts through the date of fts dissolution,

LIFESTREAM INTERNATIONAL, INC.

By:
Names:
Title:

! #heny decummney\doiusis\mbo\loutilest litierd.doe

J N
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Any cspitalized teon wied herein and not stherwise specifically defined
ascnibed W it in the Lotn Agresment. Yy wil have the memning

i Sineerely,

FLEET CAPITAL CORPORATION,
As Ageni

By:
Name:
Tide:

Lifestream Intsrpstionsl, Tnc. scknowledges tha it i€ responsible for all costs incurred i
: ﬂgmcqunv&mthcdhcv:numun.Iiﬁuutunacnuldu:dmrghdngcﬂhairﬂusSlﬁigr;zr
Biomadical, Inc. shall have no assecs through the date of ity dissolution,

! SEP-20-2000 12:42 281 292 1269 sax |
P.25
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EXHIBIT A
— Secured
! Dedtor
S o G .77 e O Wi
e o oASamor | ORIBHH |
H i Copontion (Fler) | Crlonsdo | s
Cotorudo and Jefferson. | 10/11/99
Micdm
[ Toever Bromedical, Toe. (s | Phoct
Deaver : ASamof | DANEET |
Dsummu.m.) Colorado 9/30/99
b Fleat ASemel | FORT |
’ Colorado and Jefierson | [0/11/99
' Fleet D pa—
(DBl e o 21011199
kil B e
Texas y
pEr Tt Voo SagwayoT S o~ T3
Calorado
L8 it TP Sesemsy o7 Sem o[ FOO59TT
) Colorado and Jefferson | 10/11/99
[DH e T IR
Texas 1011499
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EXECUTION COFPY
! ASSET PURCHASE AGREEMENT
AMONG ,
DENVER BIOMEDICAL, INC.,

LIFESTREAM INTERNATIONAL, INC,,
AND
LIFESTREAM INTERNATIONAL HOLDINGS, INC.

DBMI HOLDINGS, INC.

Datsd as of September 19, 2000
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement is made and entered into this 19th day of September,
2000, but effective as of 12:01 a.m. Centra! Tims, on September 16, 2000, by and among Denver
Biomedical, Inc., a Texas corporation (“Selley™), Lifestream International, Inc., & Texas
' corporation (“LSI"), and Lifestream Intemnational Holdings, Inc., 2 Delaware corporation
(“LSIH™ (LSI and LSYH are collectively referred to herein as “Parepis” and each 23 a “Parent™,

and DBMI Holdings, Inc., a Delaware corporation (“Buysr”™).

RECITALS

A. Seller desires to sell 1o Buyer or its designee its business and asseis relating to the design,
development, manufacturing, packaging, marketing, distributing and selling of the fluid
mapagement medical devices (“Products™) which are listed on the attached mdm
Schedule. The business to be purchased hereunder is referred to herein as the “Busingss”

B. Buyer desires to buy ths Assets of the Busmess and assume the Assumed Liabilities (as
). hereinafter defined).

NOW, THEREFORE, the parties hereto do agree as follows:
1. PURCHASE AND SALE

1.1, Purchese and Sale of the Business. Subject to the terms and conditions of this
‘Agreement and on the basis of and in relience upon the werrenties, Tepresentstions and
obligations set forth herdin, Seller agrocs to soll to Buyer the Business as a going
concern and the assets listed below.

12 Descrintion of the Assels. Ths assets to be purchased hereunder consist of all of
the assets utilized in the Business as of the Closing Date other than Retained Asscts as
defined in Section 1.3 and the assets set forth on the Balance Sheet that Seller has
dmposed of subsequent to that date in the ordinary course of business (collectively the

“Assets’™. The Assets shall include, but not be limited to, the essets described below:

(@) Allof themanhmuy and equipment (including laboratory and office equipment, and
plant end office furniture, fixtures and fumnishings), q;phmus, computer hardware,
materials, tools, dics, molds, accessories, spare parts and repair or replacement parts
applicable therets, used in the operation of the Business, including without
limitation that machinery and equipment identified on Schedule 1.2(a) (“Machinery
and Equipment”).

(b) Al accounts end notes receivable of the Business, including, without limitation,
those items identified on Schedule 1.2(b), as the same shall exist on the Closing
Date ("Agcounts Receivable™).

(¢) Good, usable and salable inveatories of the Products, wherever situated, consisting

- of raw materials, work in progress, finished goods, samples, and packaging
materials used in the Business and inventories of replacement perts, in each case on
hand as of the Closing Date and used in connection with the Business, including,
without fimitation, those items identified on Schedule 1.2(¢) (the “[nventory™).
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{(d) AD supplies used in comnection with the Business as the same shall exist on the
Closing Date, including, without limitation, those items identified on
Schedule 1.2(d) (“Supplies™).

(e) All deposits and prepaid expenses relating to the Business 23 the same shall exist on
the Closing Date, including, without! limitation, those items identified on
Schedule 1.2(e) (“Prepaid Expensgs™).

() All patents, patent applicahons, inventions, invention rights, tademarks, trade
names, copyrights, service murks, processes (including, without limitation, all
formulac and processes for the production of the Products), and alf know-how,
drawings, blue prints, computer softwere {to the extent transforable), specifications,
deugns technology, date, product development rights, trade scorets and other
proprictery information, togetber with all applications and registrations in
connection therewith, used exclusively in the conduct of the Buginess, including
without limitation the nghts and property described in Schedule [.2(0) (the rights
and property described in this Section 1.2(f) together with Seller’s rights under
licenses and agreements referred to in Section 3.1(j) are collectively referred to as

' the “Intellectual Property”).

(g) Seller’s interest in the Assumed Executory Contracts (ss defined in Section 3.1)

(together with any advance payments thereon). ,

(h) Seller's records, files, customer lists, employce records, laboratory notebooks, data

bases, business plans, merket analysis surveys, sales literature, and marksting plans

. relatmg to the Business, and files and records (including reg;smtuon and pending

applications) relatmg to patents, trademarks, trade names, service marks and other

property comprising ths Inteilactual Property, whether in electronic, mediz ar other
form (“Primary Books and Records™).

() Copies of Seller's or Parents’ “Secondarv Books and Records™ consisting of items
rehhngmtthnsmessﬂmtwauldeonsumPnumyBooksdeecordnfthcydld
. notalso relate to activities in addition to the Busmess.

() To the exteut assignable, all franchises, grants, eascnents, veriances, cxemptions,
permits, licanses, registrations, certifications, approvals and authorization of all
federal, state or local or foreign governmental or regulatory bodies ("Repmits™) held
for the operation of the Business including without limitation those listed on
Schedule 1.2(0),

(k) To the extent assignable and related 10 the Business, all right, titlc and mterest of the
Seller under any agreements in favor of Seller providing for confidentiality, secrecy,

! non-disclosure of information of, or refraining from compstition, solicitation of
employess and/or customers of or with, the Business, sll of which are listed on
Scheduled.1.

() Seller's rights to the name “Denver Biomedical," “Denver Biomaterials,” ¥*DBI™

and variations of each of the foregoing.

(m) All canses of action, judgments, claims or demands of whatever kind or description
that Seller has or may have against any other person or entity arising out of or
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pertaining to the Assets, ingluding without Limitaticon the Seller’s Claims listed on
Schedule 1.2(m). to the extent assignable (the “Saller’s Claima™).

(n) All sutomobiles, trucks end other motor vehicles used in the Business, including
without limitation the Vehicles described on Schedule 1.2(0) (the “Vahicles™.

(o) All of Seller's telephone and facsimile numbers, domain names, and Internet
addresses, including without limitation those items listed on Schedule 1.2(o),

1.3 Retained Assets. Notwithstanding anything to the contrary set forth in this
Agreement, the Assets shall not include the following assets ("Retained Assets™):

(a) Cash on hand or at banks, including uncleared checks to Seller’s order, and cash
cquivalents, whether or not related to the Business.

(b) Seller’s rights under the Retained Executory Contracts {as hereinafter defined)
relating to the Business. )

(c) Seller’s minute books, stock ledgers and other corporate organizational documents.

{d) Original copics of Secondary Books and Records.

{¢) All assets relating to the Plang (as defined in Section 5.23).

(D) Assets listed on Schedule 1.3().

14. Assumption of Liabilities. Except as expressly set forth in this Section 1.4, Buyer

* assomes no lizbilitics or obligations of Seller, whether such Habilities a0t or may be

direct or indirect, absolute or contingent, or relating to the Business. On the terms and

subject to the conditions hereaf, on the Closing Date, Buyer shall gssume and agree to

pay, pwfonnmddnchuge.nandwhmd‘ue,&mfoﬂomng (all of which are refemred to
coliectively as “Asumed Lisbilities”):

(2) Bona fids current lisbilitics of the Business as shown on the Closing Statement (u

hereinafter defined) (“Current Ligbilities™).

(b) All obligations, responsibilities and Labilities rejating to or ariging out of or incurred
in connection with performance afler the Closing Date of Assumed Executory
Contracts.

{¢) The accrued but unused vecation time for Transferred Employees (as hereinafter
defined), as identified on Scheduie 1.4(c).
Other than as set forth in clanses (8), (b) and (c) above, all debts, lisbilities and
obligations (including tax Hability) of Selier or to the extent attributable to the opmﬁon
of the Business {including product lisbility) prior to the Closing Date shall continue after
! the Closing Date to be the debts, liabilities and obligations of Seller (collectively, the

“Retained Liabilitics™).
2. PURCHASE PRICE
2.1, Purchase Price.  The purchase price to be paid by Seller to Buyer hereunder for
the Assets CPurchase Price™) shall be () delivered ai Closing (“"Cash

") and (b) assumption by Buyer of the Assumed Liabilities at Closing.
The Cash Consideration shall be increassd or decreased, on a dollar for dollar basis, to
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reflect any difference, as identified on the Cash Consideration Calculations, as provided
in Section 2.2.

2.2. Cagh Consideration Calgulations. The Cash Consideration shall be adjusted at
Closing as follows: Sellor shall deliver the “Eirst Cash Consideration Calculation.”
stating the difference, if any, between the value of the net sssets as shown on the
gtatements of net assets as of July 31, 2000 and August 31, 2000 in the format of
Schedule 2.2(s). The Cash Consideration may be subject to further adjustment based on
the difference, if any, of the value of net assets as of July 31, 2000 and as of the Closing
Date, as set forth in the Closing Statement (as defined in Section 2.4). The “Second
Cash Consideration Calcylation,” in the format of Schedule 2.2(b), shall be delivered by
Seller concurrently with the Proposed Statement {es defined in Section 2.3) and any
disputes shall be resolved in accordance with Section 2.4.

2.3. Statemments of Net Asscts. Seller has proviously delivered to Buyer a statement of

net assets ag of July 31, 2000 (“July Statement™), and 2 statement of net assets 85 of

Angust 31, 2000 (“August Statemest™), both of which are attached as Schedule 2.3.

Seller will prepare and deliver within ten business days of the Closing Dats, a statement

) of net assets as of the Closing Date, which shall include any prorations te be made
pursuant to Article 9 hereof (“Proposed Statement™).

24. Resolytion of Disputes. Seller shall permit Buyer access to such work pepers
relating to the preparation of the Proposed Statement as may be reasonably necessary to
permit Buyer .to review in detail the menner in which the Proposed Statoment was
prepared. The Cash Consideration set forth in the Sccond Purchase Price Calculation
and the Proposed Statement shall be deemed to be correct and accepted by Buyer on the

- sixtieth (60th) day following receipt by Buyer of the Proposed Statemeat and the Second
Purchase Price Caloulstion, unless prior to such day, Buyer shall have objected in
writing thereto, stating with reasonable apecificity the basis for its objection and the
aroounts subject to dispute. If Buyer fails to timely object, the Proposed Statement shall
become thes “Closing Statement™. If Buyer timely objects, the parties shall attempt in
good faith to resolve the dispute within thirty (30) daya (“Resolution Period™) after
notice of objection. If the parties camuot resolve the disputs within ths Resolution
Period, the disputed items shall be resolved by the Denver, Colorado office of SKB
Business Services, Inc. (“Accountants'™ who shall act as expests and not as arbitrators
and whoso determination shall be final end binding. The Accountants shall consider
only those items and amounts in the Proposed Statement that Buyer and Seller are
unsble to resolve. Buyer and Seller shall direct the Accountants to render a
determination within 25 days after their retention end Buyer and Seller shall use their
best efforts to cause the Accountants to resolve all disagreements over individual line
iters as soon as possible. Accountants shall allocate the cost of their services among the
parties on the basis of items against whom each specific objection is decided. The
allocation of cost by Accountants shall be final and binding on the parties. Unless the
Proposed Statement is accepted without objection by Buyer as provided above, the
statement of net assets as finally agreed to by Buyer and Scller or as determined by
Accountants shall be the “Closing Steterment™ " -
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2.5. Pavment of the Purchase Price,

(a) At the Closing, Buyer shall pay the Cash meduahon, as adjusted in accordance
with the First Cash Consideration Calculation.

(t) All payments to be made hereunder shail be mads by wire transfer in United States
dollars in immediately available funds to the account specified in writing by Seller.

() Within threc busincss duys of the determination of the Closing Statement and the
finalization of the Second Cash Consideration Calculation as provided herein, if the
Cash Consideration is further adjusted, the party owing the adjustment shall remit
the full amount to the other party in immediately available fimds. Any amounts
payabls as a result of mn adjustment to the Cash Consideration based upon the
Sccond Cash Consideration Calculation shail give effect to smounts paid 25 a result
of the First Cash Consideration Calculation.

2.6. Allocatiop of Purchase Price. Seller and Buyer shall allocate the Purchase Price
among the Assets, using the allocation method required by Section 1060 of the Internal
Revenus Codo of 1986, as amended, and the regulations promulgated pursuant thereto

! (the “Code™) in 2 mutually agreeable manner within sixty (60) days of the Closing Date,
subject to adjustment in & manner consistent with any changes to the Closing Statement
from the Proposed Statement; provided however, that Seller and Buyer shall agrec as to
the value of the Assets to the extent necessary in order to calculate the taxes to be paid
pursuant to Section 9.2(c) at least five (5) business days prior to the date on which' such
taxes are due. Seller and Buyer each agree to report the foderz], state and local income
and other tax consequences of the transactions contemplated herein and, in particular to
report the information roquired by Codo Section 1060(b), that it will not voluntarify taks
an inconsistent pogition upon examination of any fax return or repost, in any refumd
cleim, in any litigation or otherwise with mspectm any tax return or report.

3. EXECUTORY CONTRACTS

3L Assumed Bxecytory Contracts. At the Closing, Seller agrees to aszign (o Buyer
and Buyer agrees to assume and in due course perform the following contracts of the

Business (“Assumed Executory Contracts™):

(2) Backlog Contracts. All right, title and interest of Seller in or to those contracts
entered into thisty (30) or more days prior to the Closing Date, all of which are
Listed on Schedule 3.1, and all right, title, interest of Seller in or to those contracts
eutered into subsequent 1o thirty (30) days prior 1o the Closing Date, in the ordinary
course of business, on commmercially reasonable terms, for the sale and delivery after
the Closing Date of Products to customers ("Backlog Contracts™. Unless expressly
agreed by Buyer, Buyer shall not assume any Backlog Contracts not set forth on
Schedule 3,] with a value in excess of $10,000 individually or $50,000 when taken
together with al) other Backlog Contracts not described on Exhibit 3.1.

(b) Supply Contracts. Al right, titlc end interest of Seller in or to contracts eutered into
prior to the Closing Date for the purchase by Seller after the Closing Date of
materials ar supplies to be used in, or services rendered to, the Businees, all of
which are listed on Schedule 3,1 (“Supply Contracts™).
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Equipment Leases. AD right, title and interest of Scller under equipment leases for
equipment utilized in the Business but oot owned by Seller, all of which are listed

on Schedule 3.1 (“Equipment Leases™).

Roal Properfy Lease. All right, title and intorest of Seller under the real property
lease Ilsted on Schedule 3.1 (“Real Property Lease™).

. All right, title, and interest of Seller to compicte after the
Closing Date those contracts for the purchase of capital assets or other capital
expenditures entered into in the ordinary course of business on commercially
reasonable terms, iucluding but not limited to those listed on Schedule 3,1 and all
rights of Selier under such contracts (“Capital Bxpenditares™).
Distriytorship Agreements, efc. All right, title and interest of Seller under those
distributorship agreements and sales representative agreements lListed on
Schedule 3.1 (“Distributorship Agreoments, stc.™).
Consulting Agreements. All right, title and interest of Seller under those consulting
agreements listed on Schedule 3.1 (“Consulting Agresments™)-
Warrentics, etc.  All right, title and interest of Seller under or pursuant to sny
transferable warranties, representations, guarantes or indemnities mads to Seller by
third parties listed on Schedule 3.1 (" Warranties, ¢tc.”).
Intellectual Property Liccnscs. AIl right, title and interest of Seller under or
pursuant to those licenses with third parties of intellectunl property utilized in the
Business listed on Schedule 3.1 (“Intsliectual Property Licenses™).
Q_mﬁdmmnn_ﬁm All right, title and interest of Seller under those
confidentiality agreements In favor of Seller listed on Schedule 3.1 to the extent
related to the Business (“Confidentiality Agresments”)-

Non-Compete Agreements. All right, title and interest of Seller under non-compete
agrecments in favor of Seller listed on Schedule 3.1 to the extent related to the

- Business (“Non-Compete Agreements™).

Ofher Material Contracts. All right, title and interest of Scller under the other
material contracts oftheBumesshsﬁedonW(‘w
C_o_nm")

~Any contract, agreement, understanding or

arrangeent, written or oral, whether or not reisted to the Business not expressly

assumed by Buyer hersunder shall be retained by Seller, including but not limited to the
following ("Retained Executory Contracta™):

(2)
®
(c)
33,

Employment Agreements with current employees listod on Schedule 3.2(s).
All Plans.
Those listed on Schedule 3.2(c).
To the extent that any of the Assumed Executory

Rights of Third Parties.
Contracts are not assignable without the consent of & person not a party hercto and such

consent is not obtained prior to the Closing, neither this Agreament nor any Exhibit or
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Scheduls hereto or any related documents shall constitute an essignment or an attempted
assignment if such action wonld constitute a breach thereof. Seller agrees to use all
reasonable efforts 1o obtain consents t¢ the assignment to Buyer by such other persons of
all such agreements where in the opinion of Buyer's counsel, such conseut is required or
advisable. If such consent is pot obtained, and in all events prior to the receipt of any
consent if such consent iz obtained after the Closing, each of the parties hereto agrees to
cooperate with the other in any reasonable elternative arrangement that will permit
Buyer the full benefits of such agreements, including, without limitation, subcontracting,
sublicensing and delegation of performence,

4. EMPLOYEE MATTERS

4.1, Tunafeoed BEmpicvees. Effective a8 of, the Closing Date, Buyer zhall offer
employment o all active employees of tho Business (including those on short-term
disability, temporary leave and temporary lay-off, but excluding employees hired on a
temporary basis) as of the Closing Date, provided that employees on short-term
disability, temporary leave and temporary lay-off shall be offered amployment in their
same status, in each case st responsibilities and compensation subsgtantially equivalent to
or greater than their present level, Such offers shall be outstanding at least ten (10)
business days. Employees who accept offers of employment made by Buyer pursuant
hereto are referred to as the ‘Tramsfemxed Bmplovess™ The term “Transferred
Employees™ shall not include any employees, whether current or former, of Seller who
are hired pursuant to an offer made after the expiration of the offer made by Buyer under
this Section 4.1. Seller shall assist Buyer in effecting the change of employment of the
Transferved Employees as of the Cloging Date in sn order]y fashion. Buyer shall not
assume any contract with any of Seller’s employses, agents, consultants, officers or
other representatives that is not cancelable by Buyer without penalty or premium on not
more than 30 days’ notice. Except as required by-Section 4.3 of this Agreemext, Buyer
accepts no liability with respect to any Plan(s) under which any of the Transferred

. Eroployees are coversd or benefited by immediately prior to the Closing Date,

42, Recoppition of Sexvice. With respect to the Transferred Employees, Buyer shall
recognize all service snd plan participation recognized under Seller’s employee benefit
plans for purposes of eligibility and vesting under all of Buyer's employes benefit plans
and programs. -

43, Vacation. With respect to those Transferred Hmployees who bave aceried and
unused vacation time as of the Closing Date, Buyer will permit such Transferred
Employees an opportunity to schedule vacation time off with pay for the accrued and
unused vacation to which such Transferred Employees were entitled under Seller’s
vacation policies as of the Closing Date. Schedule 1.3(c) sets forth any and ai! accrued
but unused vacation for Trensferred Employces as of the Closing Date. Accrued and
unused vacation liabilities of such Transferved Employees as of the Cloaing Date ghall be
deemed an Assumed Liability.

4.4, Sgyerance Plags. Effective as of the Closing Date, Buyer shall establish with
respect to the Transferrad Employees a severance policy substantially equivalent to that
policy as in effect as of the Closing Date, as described in Parent’s empiloyee handbook.
Also offective as of the Clasing Date, Buyer shall assume all severance obiigations for
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any of Seller’s mmplioyecs who are not offered employment with Buyer at substantially
equivalent or better levels of responsibility or compensation in 2ccordance with Section
4.1,

4.5 Sclier’s Releage. Seller shall release ell Transferred Employees from any
obligations of confidentiality or non-competition they have to Seller, to the extent they
relate to the Business cther than obligations contained in agreements that are Assumad
Exccutory Contracts or which are otherwise assigned to Buyer hereunder. Seller shall
assign to Buyer any and all of its rights with respect to confidentiality and non-
competition obligations of &fl current and former wnployees of tho Business to the extent
they relate to the Business. Seiler has delivered to Buyer accurate and complete copies
of all confidentiality or non-competition agreements contempisted by this Section 4.5,

4.6. Employee Rights. Nothing herein expressed or implisd shall confer upon any
employes, agent, consnitant or director of Seller, any Transferrod Bmployee, any other
employes or any legal representative thereof amy rights or remedies, incloding any night
to employment or continusd employment for any specified period, for amy specific
renumeration or of any nxture or kind whatsoever, under or by reason of this Agreement.

4.7. Wage Reporling Wages paid by Seller to Transferred Employees during 2000
shall be considered athibutabie to Buyer for purposes of Code Section 3121(a)1).
Buyer shall furnish each Transferrod Bmployee one statement, of Income Tax Withheld
on Wages (IRS Form W-2) for wages paid by Buyer. Selizr shall file appropriate IRS
Forms W-2 for the period from January 1, 2000 to the Closing Date, Buyer shall file
appropriate IRS Forms 'W-2 and 'W-3 covering Transfarred Empioyees with the Social
Security Administration for the period from the Closing Date through December 31,
2000. Seller and Buyer shall comply with the provisions of Rev. Proc. 96-60, Seller
shall provide 1o Buyer computer information relative to wages paid to the Transferred
Ezmployees prior to the Closing Date to permit Buyer to comply with this Section 4.7.

5, REPRESENTATIONS AND WARRANTIES OF SELLER AND PARENTS
Saller and Parents, jointly and severally, represent and warrant to Buyer, as fallows:

5.1. Corporate Orgenizstion. Each of Parents and Seller is a corporation duly
organized, validly existing and in good standing wmder the laws of its jurisdiction of
incorporation md is duly qualified or licensed aa & foreign corporstion authorized to do
business in each jurisdiction in which the character of the Assets or the nature of the
Business requires it to be 30 Heensed or qualified and where the failure to be so licensed
or qualified 'would have » material and adverse effect on the Business. Seller has full
corporate power and authority to carry on the Business as now being conducted.

5.2. Authorization. Each of Parents and Seller has full corporate power and authority
to execute, deliver and perform this Agreemont and, to the'extent it is a party thereto, the
documents to be delivered at Clozing (collectively, the “Seller Agreements’™ and to
consurnmaie the transactions contemplated hereby and thereby. The execution amd
delivery of this Agreement and the Seller Agreements by sach of the Parents and Sefler
and the consummation by each of Parents and Seller of the tramsactions contemplated
hereby and thereby have been duly authorized by all necessary corporate and
shareholder action and no other corporate sction or proceeding on the part of either
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Parent or Seller or their respective shareholders to authorize the execution and delivery
by Parents and Seller of this Agreement or the Seller Agreements or the consummation
by each of the Parents and Seller of the transactions contemplated hereby or thereby or
the performance of each of Parents’ and Scller’s obligations hereunder and thereunder.
This Agreement and the Seller Agroarnents have been duly executed and delivered by
each of Parents and Seller and this Agreement md the Seller Agreements are legal,
valid, and binding obligations of each of Parents and Seller, enforceable against it in
accordance with their terms, subject to applicable lews affecting creditoss® rights
gencrally and, 2s to enforcement, to general principles of equity, regardiess of whether
applied in a proceedmg at law or in equity.

$.3.

: - Re d. Except as set forth in the
Dm:losure Sr.he:tule mched hemo ("Mmﬁghm "), aeither the execution or
delivery of this Agresment or the Scller Agreements nor the consummstion of the
transactions contemplatsd hereby or thereby will (@) conflict with or violate any
provision of the charter or bylawa of Seller or either Parent, (li) conflict with or violate
any law, rule, rcgulation, ordinance, order, writ, injunction, judgraent, or decree
applicebic to the Business or by which any of the Assets are bound or affected, or
(iii) conflict with or result in any breach of, constitute a default (or an event which with
notice or lapse of time or both would become a default) under, or give to others any
rights of termination or cancellation of, or accelerate the performance required by or
matrity of, or result in the creation of any security interest, lien, charge or encumbrance
on any of the Assets pursusnt to any of the termas, conditions or provisions of, any note, ™
bond, mortgage, indenture, permit, license, franchise, lease, contract, or other instrument
or obligation to which Seller ig & party, except, in the case of (ii) and (iii) above, such
conflicts, violations, breaches, defiults, terminations, cancellations, accelerations, liens,
charges or eacumbrances that individually or in the aggregate will not have a material
adverse cffoct on the Assets or the Business. Except as set forth in the Disclosure
Scheduls, no notice, declaration, report or other filing or registration with, end no
waiver, consent, approval or suthorization of, any governmental or regulatory authority
or instrumentality or any other person is required to be submitted, made or obtained by
Seller or either Parent in connection with the execution, delivery or performance of this
Agreement or the Seller Agreamsnts and the consummation of the transactions
conternplated hereby and thereby.

5.4. Financial Infonmation.

(a) Seller has previously delivered to Buyer the July Statement and the August
Staterneat and the relatod monthly trial balance for each month and the portion of
the current fiscal year then ended (all of which are attached as Schedule 2.3 and are
collectively referred to as the “Finaacial Information'). The Financial Information
and the Proposed Statement were and will be, respectively prepared from and are
end wilt be in accordance with the books and records of Seller and Pareats, fairly
present and will fairly present the financial position of the Businesa as of the date
set forth therein apd the results of operations of the Business for the date set forth
therein, in each case in conformity with generally accepted accounting principles
applied consistent with past practice, except as otherwise noted therein and subject
to normal year-end audit adjustments,
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{b) With respect to the contracts and commitments for the sale of goods or the provision
' of services by the Seller, the Finmmcial Infonnation contain and to the knowledge of
Seller and Parents aftor dus inquiry , reflect adequate reserves, which are consistent
with previous reserves taken, for all reasonably anticipated doubtful accounts,
material losses, and costs and expenaces.

{¢) The amounts shown as accrusd for corrent end deferred income and other taxes in
the Financial Information are sufficient for the payment of all accrued and unpaid
federal, state and local income taxes, interest penalties, assessments, or deficiencics
applicable to the Seller, whether disputed or not, for the applicable period then
ended and periods prior thersto.

. (@) Except as set forth in the Disclosurs Schedule and except for those incurred in the
ordinary course of business and consistent with past practice, since July 31, 2000 to
the date of this Agreement, the Busginess has not incwred any liabilities or
obligations {whether accrued, absohxte, contingent or otherwise} which have not
been discharged prior to the date of this Agreement and which are (j) in excess of
$10,000 individually, or (ii) when taken together with all other such liabilities and
obligations ars in excess of $50,000 in the aggregate.

{¢) The Primary Books and Records, the Secondary Books and Records and Seller’s
general ladgers, stock record books, minute books and other material records
relating to the assets, properties, contracts and outstanding icgal obligations of
Selfer aro complete and correct, and have been mainteined in accordance with good
business practices generally maintained within the industry in which the Business
operates and the mattars contained thersin are appropriate and eccurately roflected
in the Financial Information.

5.5. Title to Asscsts. Except as set forth in the Disclosurc Schedule, Seller owns
outright smd has full legal and beneficial titls to all of the Assets free and clear of ali

_ lions, pledges, morignges, security interests, conditiopal sales coumtracts and
encumbrances. Upon consummation of the transactions comtemplzied by this
Agreement, Buyer will bacare the legal and beneficiel owner of the Assets, free and
clear of al} morigages, pledges, liens, security interests, conditional sales agreements,
encumbrances or charges of any kind (collectively, the “Licng’™), cxcept for (i) Licns
created by Buyer, (ii) Liens relating to the Assumed Liabilities which are set forth on

Schednle 5.5, and (iif) Liens which, either individually or in the aggregate, are not

material to the velue, use or transferability of any Assct. Bxcept for the Retained Assets
and the Retained Lisbilities, the Asgets (including the Assumed Bxecutory Contracts)
constituto all assets used by Selier in the operstion of the Business and are sufficient to
operaiz the Business as pressntly conducted. Al of the physical locations where the
tangible Assets are present are listed in the Disclosure Schedule., Bxcept as set forth in
the Disclosure Schedule, no financing statement under the Uniform Commercial Code or
similar law neming Seller or either Parent with regard to the Assets, or any of their

Tespective predecessors is on file in any jurisdiction in which Seller owns property or

does business or in which either Parent has a transfersbie intarest in the Sellar or the

Assets, and neither Seller nor either Pareut is & party to or bound uader suy agreement or

legal obligation authorizing any party to file any such financing statement. Ths

Disclosure Schedule contains a complets and accurate list of the location of all real
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property which is owned, leased or operated in conducting the Business and describes
the natwre of Seller's interest in that real property.

5.6. Absence of Change. Except as set forth in the Disclosure Schedule, since July 31,
2000,
(i) the Business has been operated in the ordinary course in a menner consistent
' with past practice;

{(ii) there kas not been any change in the operations, properties, assets or condition,
financial or otherwise, of the Business other than changes, none of which,
individually or in the aggregate, has boen materially adverse to the Business;

{iii) Seller has not entered into any agroement, contract, lease or license (or series
of rejated agreements, contracts, lcases and licenses) either involving more
than $10,000 or outside ths ordinary courss of business:

(iv) no party (including Seller or Parents) has accelerated, terminated, modified, or
cancoled any agrooment, canfract, Ioass or license (or series of related
sgrecments, contracts, leascs, and licenses) involving more than $10,000 to

. which Seller is 8 party or by which Seller, the Assets or the Business is bound;

(v)  none of the Seller or Parents has imposed any security interest upon my of the
Asseis, tangibie or intangible;

(vi) Scller has not made any capital expenditure (or series of related capital
: expenditurcs), cither involving more than $10,000 or outside the ordinary
course of business;
(vii) Seller bas not mads any capital investment in, any loan to, or any acquisition
of tho securities or ‘assets of, any other person (oroenecot‘related capital
~ investmonts, loans and acquisitions) either involving more than $10,000 or
' outside the ordinary course of business;

' (viii} Seller has not issued auy note, bond, or other debt security or created, incurred,
assumed or guaranteed any indebtedness for borrowed money or capitalized
lease obligation either involving more than $10,000 sixigly or $50,000 in the
aggrogats;

(ix)  Seller has not delayed or postponed the payment of accounts payable and other
liabilities outside the ordinary course of business;

(x)  Seller has not canceled, compromised, waived, or released amy right or claim
(or series of related rights and claims), either involving more than $10,000 or
outside the ordinary course of business;

(xi) Seller has not issued, sold, or otherwise disposed of amy of its capital stock, or
pranted any options, warrants or other rights to purchase or obtain (including
upon conversion, exchange or exercise) any of its capital stock;

(xii) Seiler has not declared, set aside or paid any dividend or made any distribution
with respect to its capital stock (whether in cash ot in kmd.) or redeemed,
purchased, or otherwise acquired any of'its capital stock;
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(xiil) Selier has ot made any loan to, or entered into any other transaction with any
of its directors, officers, and employcca outside the ordinary course of
business;

{xiv) Seller has not entered into any employment contract or collective bargaining
agreement, written or oral, or modified the terms of any existing such contract
or agreement; and

(xv) none of Seller or Parents has entered into any commitments to do any of the
foregoing.

5.7. Assct Maintenance. The Machinery and Equipment and all other tangible
persanal property owned, leased or used by Seller have been regularly maintained in
’ sccordance with normral industry practice and are in good operating condition (except for
ordinary wear and tear which in the aggregate would not have a material adverse effect
on the Business) and are suitable for use in the Business without present nead for repais
or replacement except in the ordinary course of business, and are free from defects
{normal wear and tear not being considered a defact) other then such defects as do not
materially interfore with the coatinued use thereof in the conduct of normal opsrations.

5.8 Accounts Receijvable. Exoopt as sot forth in the Disclosure Scheduls and except
to the extemt such Accounts Reccivable have been paid in the ordinary course of
business afler the date of the August Statement, the Accounts Receivable (in cach case
net of aliowances for doubtful accounts as reflected jn the Pinsncial Information) are
valid receivables grising ins the ondinary course of business and are subject to no valid
counterclaims, setoffs or defenses. A true and cowrect eccounts receivable aging
statemeant as of August 31, 2000 is attached hereto as the v
‘which shall be updated as of the Closing Date and replaced within 15 business days after
Closing, to be deemed incorporated herein as of the Closing Date. Except as set forth in
the Disclosure Schedule, no person has a Lien on any Accounts Receivable or any part
thereof, and no agreement for deductions, frec goods, discounts or deferred pricing or
quentity adjustments has been made with respect to any such receivable.

5.9, Inventory. The Inventory as it is reflected in the Financial Information and the
" Proposed Statement has been valued in accordance with generally accepted nceountmg
principles consistently apphed und consists of a quantity and quality usable in the
ord.mary course of business, is not obsolete or damaged and is merchantable and fit for

its intended purpose. Schedule 1.2(c) identifies the location of the Inveatory.

5.10. Prepaid Products or Seryices. Except as set forth in the Disclosure Schedule,
Seller hag not received any material payment under any agreement or instument for the
sale, processing, exchange, storage or transportation of products included in the Assets
or produced by the Business which requires delivery in the future to any other party
thereto of products previously paid for and Seller, as of the Closing Date, will not have
delivered, under eny such agreement or instrument, materially more product than any
other party thereto is obligatad or entitied to acquire; there exists no materal
requirement to “make up™ any deliveries of products to any third party and there has not
been delivered under any such agreement or instrument materially less product than any
other party thersto paid for or is obligated to purchase or acquire.
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PAGE 28/52 * RCVD AT 5/17/2006 4:51:04 PM [Eastern Daylight Time] * SVR:USPTO-EFXRF-1/14 * DNIS:2739790 * CSID: * DURATION (mm-ss5):21-14

TRADEMARK
REEL: 003311 FRAME: 0621



05/17/2006 14:02 FAX d1029/052
RightFax 5/15/06 10:00 PAGE 028/0%0 Fax Server

3.1L Inteliectual Property.

(a) The Imellectual Property is sufficient to conduct the Business as currently
conducted. No person or cntity has or is infringing or interfering with the
Intellectual Property. Neither the Intellectual Property nor the Business has
infringed upon, interfered with, misappropriated or violated any intellectual
property right of others, Seller has not been charged nor, to Seller's knowledge,
threatened to be charged with any infringement of the intellectual property rights of
others. Seller hag the unrestricted and exclusive right to use and eaforce all trade
names, trademarks, servics marks, trade secrois, patents smd other intellectual
property utilized in conmection with the Business as conducted by Sellar. Except as
set forth in the Disclosure Schedule, Seller has not granted any license or other right

' to the Imtclloctual Property nor made my contract or arrangement whereby any

person is entitled to any royalty or other compensation for the use of any Intellectual
Property. None of the past or present employees, officers, directors or shareholders
of Seller has any rightx in any of the Intellsctual Proparty nor, to the knowledge of
Seller, has any person made agy claim to any of the Intellectual Property.

(v) Schedule 1.2(f) identifies each patent or registration which has beea issued with
respect (o any of the Intellectual Property, identifies cach pending patent application
or application for registration which any of Seller or Parants has mads with respect
to any of the Intellectual Propety of the Business, and identifies each material
license, agreement or other permission which any of Seller or Parents has granted to
any third party with respect to any of its Intelioctual Property (together with any
exceptions). Sclier has delivered to Buyer comect and complete copies of all such
patents, registrations, epplications, liccnses, agrecments, and permissions (as
amended to date). Seller possesses all right, title and interest in and to the
Intellectusl Property, free and olear of any Lien, license or other restriction.

5.12. Coptracts. The Assumed Bxecutory Contracts (other than the Retained Executary

- Contracts) arc all the contracts, leases, agreaments, undertakings and commitments
related to or constituting &ny of the Assets or operations of the Busimess. Seller is not
(nor is any other party) in material defanlt under, nor does any svent, circumstance or
situation exist which, with the delivery of notice or passage of time will cause a material
defauit under any Assumed Executory Contract or any judgment, ordes or decree of any
court or any government agency or instrumentality relating to or constituting any of the
Assets or the Business under which any person, fizm, corporation or other entity 18 or
may be entitied to assert any rights against amy of the Aseets or the Business, except as
set forth in the Disclogure Schedule.

5.13. Warrantics. Seller has fumished Buyer with sample copies of the standard forms
on which it customerily purchases and sells products or services in connection with the
Business; and made available for inspection by Buyer complete copies of ell outstanding
or proposed purchase or sale egreements in connection with the Business, as of the date
of this Agreement involving more than $10,000 or having terms additional to or different
from the standard forms described above. To Seller’s knowledge, without limiting the
generality of the foregoing, the only warranties which have bean given by Seller in
connection with the sale of Products are those warrantieg set forth in the sgreements
referred to in the immediately preceding sentence, or those otherwise implied by law.
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As of the date of this Agreement, Seller has no lisbility (and, to the knowledge of Seller
and Parents, there is no besis for any present or firture action, suit, proceeding or hearing,
investigation, charge, complaint, claim or demand egsinst Seller giving rise to liability)
ariging out of any injury to individuals or property as a result of the ownership,
possession or use of any Product manufactured, sold, leased or delivered by Seller.

5.14, Litigation. Except as set forth in the Disclosure Schedule, no legal action, suit or
proceeding, judicial or administrative, or grievence, arbitration, investigation, or claim
(an “Action”) by or before any governmental agency is pending or, to the knowledge of
cach of Pavents and Seller, tueatened involving Seliey, any Assct or the Business which
if adversely determined could have & material adverse effect individually, or when taken
together in the aggregate, on any Asset or the Business after the Closing Date, or on the
' ability of either Parent or Seller to perform its respective obligations under this
Agreement or the Seller Agreements. Neither Parent nor Seller is aware of any facts
which to its kmowledge might resuit in any Action which could cause any material
adverse change in the Business or its condition, financial or otherwise, or to any Asset
and for which Buyer would be responsible or liable or to which any of the Assstz would
be subjoct on or after the Closing Date.

5.15. Conpliance with Laws.

(8) Except as would not individually or in tho aggregate have a matesial adverse offect
on the Assete or the Business, Seller is in compliance with all spplicsble laws,
statutes, ordinances, codes, rules, requirements, regulations, policies or guidelines of
foreign, federal, state and Jocal goverments and all sgencies thereof (“Anplicable
Laws™) relating to the operation of the Busineas and except as set forth in the
Disclosure Schedule, oo notices have been received by and no claims have been
filed against Seiler or either Parent alleging a violation of any Applicable Laws,
which remain uaresolved as of the date of this Agreement.

(v) EBExcept as set forth on the Disclosure Schedule, sinco January 1, 1996, Seller has not
received notice of, or, to the imowledge of Seller and sach Parent, is subject to any
adverse inspection, finding of non-compliance, compelled or voluntary recall,
investigation, penalty, fine, sanction, assessment, request for corrective or remedial
action, audit or othor compliance or snforcement action, relating to the Products or
to any of the facilities of Seller or cither Parent in which the Products are
manufactured or handled, by the FDA or by any other federal, state, local, or foreign
authority having or asserting responsibility for the regnlation of any of the Products
or for the regulation. of the safety of any medical devices (“Qther Authorities™).

(¢) Seller has initigted or proposed corrective actions sufficient to remedy all non-
complance identified by the FDA or Other Authorities (with such non-compliance
being noted on the Disclosure Schedule) and to the extent those corrective actions
bave not been completod as of the Closing, the actions initiated or proposed will be
sufficient when compieted to remedy any non-complisnce identified by the FDA or
any Other Authorities.

(d) Seller has obtained ail necessary approvals, registrations and authorizations from,
has made all necegsary and appropriate applications end other submissions to, and
has complied with the requirements of the FDA and Other Authorities for their
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current and past business activities relating to the Products, including dbut not lirited
to any necessary Pre-Market Notifications (“S10(k)s™), Pre-Market Approvals
(“PMAs™, investigational device exemptions (“IDEs™), line extemsion letters
relating individual Products to existing 510(k)s, requirements for custom medical
devices, studies of safety and efficacy, design and engineering specifications and
modifications, device history records, certificates of export, and Medical Device

' Reports (*MDRs) and Seller shall identify alt of its 510(k)s, PMAs, IDEs and
MDRs on the Disclosure Schedule.

(e) To the knowledge of Seller and each Parent, Seller not made any materia] false
statement in, or matcrial omission from, the applicstions, epprovals, repotts, and
other submiasions to the FDA and Cther Authorities or in or from any other records
and documentation prepared or maintained to comply with the requitements of the
FDA or Other Authorities relating to its Products, including but not limited to any
510(k)s, PMAs, IDEs, line extension letters, documentation of safety and efficacy,
studies or documentation of equivelency, documentation of eligibility for treatsoens
as a pre-1976 device, documentation of eligibility for treatment as a custom medical
device, certificates of export, end MDRs.

(f) To the knowledge of Seller and sach Perent after reasonable inquiry, no third party,
contractor, investigator, or roscercher retained by Seller or otherwise acting on
behalf of Seller has mede any material false statement in, or material omission from,
any report, study or other docomentation preparsd in copjunction with the
applications, approvals, reports, or records submitted to or prepared for the FDA or
Other Authorities relating to the Products, nor has any such third party, contractcr,
investigator or rescarcher fuiled to comply with any testing requirements or study .
protocols in connection with work performed on behalf of Seller or work otherwise
relied upon by Seller in connection with their subm:ss:ons and documentation for .

, the YDA and Other Authoritics.

(8) Neither Seller nor, to the knowlodge of Seller and cach Paront after due inguiry, any

- third party or sgent acting on behalf of Seller has mads or offered o make any

payment, gratuity, or other thing of value that is prohibited by any law or regulation

: to personnel of the FDA or Other Authorities in connection writh the approval or

’ regulatory status of the Products or the facilities in which the Products are
manufactured or handled.

(b) As of the date of this Agreement and at all prior times relevant to the current
regulatory status of the Products, Seller is, and has beem, in compliance in all
material respects with all applicable regulations and requirements of the FDA and
Other Authorities relating to the Products, including but not limited to amy
gpplicable good manufacturing practices, requirements for product approval,
requirements for demonstrating and maintaining the safety and efficacy of the
Products, export requirements, certificates of export, requirements for investigating
customer complaints and inquiries, labeling requirements and protocols, shipping
requirements, record keeping and reporting requirements, monitoring requirements,

packaging or repackaging requirements, laboratory controls, stecility requirements,
inventory controls; and storegs and warshousing procedures.
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(i) Al of the Products manufactured prior to the Closing Date comply in all material
respects with current FDA requirements and the requirements of Other Authoritics,
as applicable, were manufactured and handled by Seller in conformity with current
FDA requircments and the requirements of Other Authorities, az applicable.

(i) Neither Seller nor either Parent has received any written notification that remains
unresolved as of the date of this Agreement from the FDA or Other Authorities
indicating that any of the Products is unsafe or ineffective for its intended use.

5.16, Taxes. Except (i) as set forth in Sgheduls 5,16 and (ii) for any sales or use tax
incurred as a result of the transactions cootemplated by this Agreement, (a) all Tax
Returns required to be filed by or on behalf of Seller on or before the Closing Date with

_respect to the Assets have boen duly filed on a timely basis, (b) such Tax Retwns are
true, complete and correct, {c) all Taxes which were shown to de due on such Tax
Retumns or on subsequent assessments with respect thereto have bsen paid in full on a
timely basis, and (d) no other Taxes are payabie by any Seller with respect to items or
periods covered by such Tax Returns; provided, however, that the representations and
warranties set forth in this Section 5.16 are made only 1o the extent that they relate to
(i) Taxes that are or may become liens on the Assets or (if) are Taxes for which the
Buyer is or may be liable as a transferes, successor, purchaser or in a similar cepacity
with respect to the Assets. For purposes of this Section 5.16, “Taxes" shall includo all
federnl, state, Jocal or foreign income, gross receipts, license, payrol]l, employment,
exercise, sales, use, transfer or other tax of any kind relating to or srising from the
Business or Assets, and “Tax Return” shall inclode all retumns, declarations, reports,
claims for refund or information statement return relating to any Taxes, including any
schodule ar attachment thereto and any amendment thereof.

. 547 Zmployees.
(a) Schedule 5,17 contains the names, date of commencement of employment, the total
salary, bonus, fringe benefits and perquisites, position or job title and place of
~ employment for each person employed in the conduct of the Business by Seller as of
the Closing Date. Except as disclosed in Sghedule 5.17, there are no other forms of
compeasation paid by Seller to any dircctor, officer or employee of Seller.
) (b) Except as sot forth on ths Disclosure Schedule, gince July 31, 2000 Seller has not:
i) offered or promised to employ or continue the employrent, after the Closing
Date, of any employee of the Business;
(i) agreed to, or changed, or increased, dirsctly or indirectly, the salary, wages, or
other compensation of any employee of the Business;

(iiiy agreed to pay, directly or indirectly, any bonus or other exhaordinl.ry
compensation to any employee of the Business;

{iv) agreed to pay, directly or indirectly any severamce or other termination of
employment benedits; or

(v) changed or climinated, or termineted any employee benefit plan (within the
meaning of ERISA Section 3(3)) or fringe benefit plan or bonus plsn for the
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benefit of eny employes of the Business s0 as to alter Soller’s or Buyer’s cost
or obligation thereunder.

(¢c) Seller has complied in ail material respects with the Imnugrauon Reform and
Control Act of 1986 and the Immigration and Nationzality Act of 1990 with respect
to the empioyees of the Business, including, but not limited to, Immigration and
Naturalization Service Form [-2 requirements.

5.18. Collective Bargaining. Seller’s employees aro not subject to any collective
bargaining agresments or other contracts with a Jabor union, contingent or otherwise, nor
are any of Seller’s employees represented by any labor union. The relations of Ssller
with its employees are satisfactory. Seller has not engaged in any unfair 1sbor practice
and there are no unfair lahor charges pending or, to the knowledge of Seller and each
Parcot, threatened againat Seller involving its current or former employees. During the
12-month period preceding the date hereof, there have not been any labor disputes or
written and filed grisvances or claims involving Scller’s employess.

5.19. Powers of Attomey. Bxcept'as set forth in the Disclosure Schedule, Seller has not

; given 1o any porson or party, and there is not currently existing, any power af attomey of
any type pertaining to the Assets or the Business.

5.20. Brokers and Finders. WNeither Parent nor Seller nor any of their respective
stockholders, officers, directors, or employees has fnourred or will incur any lability for
any brokerage fees, commissions, finders® fees or similar fees or expenses for which
Buyer may be lisble.

5.21. Insurance. The msurance policies listed in the Disclosure Schedule (collectively,
“Seller's Insurance Policies”) comprise all policies of fire, theft, Liability, professional
practice and other ingurance maintained as of the Closing Date with respect to the Assets
or the Buginess. Seller’s Insurance Policies will cover any claims asserted after the
Closing Date that relate to, arise from or are based upon any damages or liabilities that
occurred prior to the Closing Date,

5.22. Bavironmental, Health and Safety Matters.

(a) As used herein, the term “Environmental Laws™ means all foderal, state, local or
foreign laws, regulations, suthorizations, codes, decrees, demands or demand letters,
injunctions, judgments, licenses, notices or notice letiers, orders, permits or plans
issued, emtered, promuigated or epproved thersunder relating 10 pollution or
protection of tman health or the eovironment (inciuding, withouwt limitation,
ambient air, surfaice water, groundwater, land surface or subsurfece sirafa),
including, without limitation, laws relating to cmissions, discharges, relesses or
threatened releases of chemicals, poliutants, contaminants, or industial, toxic or
hazardous substances or wastes (collectively, “Hazardous Materigls’™) into the
environment, or otherwise relating to the manufacture, processing, distribution, use,
treatment, storage, disposal, transport or handling of Hazardous Materials,

(b) Without limiting the generality of the foregoing, each of Seller and Parents has
obtained and complied with, and is in compliance with, all permits, licenses and
other authorizations thet are required pursuant to Environmental Laws for the
occupation of the ficilities used in the Business and the operation of the Business; a
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list of all such permits, licenses and other authorizations is sst forth on the attached
) Disclasure Schedule.

(c) There are, with respect 10 Seller and, to the knowledgs of Sellez, its predecessor, no
past or present violations of Environmental Laws, releases of any material into the
covironment, actions, activities, circumstances, conditions, events, incidents, or
contvactual obligations which may be reasonably anticipated to give rise to any
conunon law environmental lisbility or any lisbility of or attaching to the Business
or Assets under Environmental] Laws and neither Seller nor either Parent has
received any notice with reapect to any of the foregoing, nor is any Action pending
or, to the knowledge of Seller or sither Parants, threstened in connection with any of
the foregoing.

{d) None of the Parenis or Seller, ot their respactive predecessors, has treated, stored,
disposed of, arranged for or permitted the disposal of, transported, handled, or
released any substance, including, without Hmitation, any hazardous substance, or
owned or operated gny property or facility (and no such propetty or facility is
contarninated by any such substance) in a mamer that has given or would give rise
to lisbilitiss to the Buyer, including any ligbility for response costs, corrective action
costs, personal injury, property demege, natural resources damages or sitorneys’
fees, pursuant to the Comprehensive Environmenta! Response, Compensation and
Liability Act of 1980, as amended (“CERCLA™), the Solid Waste Disposal Act as
amended (“SWDA™) or any other Bnvironmental Laws,

(¢) There are no undecground storage tanks on or wnder any real propexty currently
owned, leased or used by Seller or, to the knowledge of Seller or either Parents,
previously owned, leased or used by Seller.

5.23. Eoployee Benefit Plang, (a) The Disclosure Schedule oontains a true and
complete liat of sach employee bemefit plan (within the meaning of Section 3(3) of the
Employee Retiranent Income Security Act of 1974, ar amended (“ERISA") sud cach
other plan, agreement, program, policy, practice or arrangement providing employee
benefits (including without limitation) any stock purchase, stock option, fringe benefit,
bonus or incentive, deferred compensation.and retirement, pension, anmity, death,
assurance, ingurance end any cmployment, collective bargaining, severance or change or
control agreements, plans, programs, policies or arangements) under which my
employee or former employee of Seller has any present or future right to benefits for
which Seiler or sny ERISA Affiliastc of Seller has any present or future liability,
excluding, however, any plans, programs, policies and arrangements which exist to
provide benefits mandated by laws (collectively, “Plans’™). For purposes of this
Section 5,23, “ERISA Affiliate” chall mean any person that, together with Seller, would
be or was at any time treated as & gingle employer under Section 414 of the Code or
Section 4001 of ERISA and any general partnership of which Seller is or has been a
general partner,

(b) All contributions required to be made by Seiler to any Plan by any applicable laws or
by any plan document or other contractual ugdertalcing, and all premiums due from or
payable by Seller with respect to insurance policies funding any Plan, before the date
hereof have been made or paid in full on or before the final due date thereof and
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through the Closing Date will be made or paid in full on or before the final due date
thereof. Each Plan that is an empioyee welfare benefit plan under Section 3(1) of
ERISA ecither (1) is funded through an ipsurance company contract and is not a
“welfare benefit fund® within the meaning of Section 419 of the Code; or (i) is
unfunded. Seller and sach Parent have complied, and are now in compliance, in i}
material respects, with all provisions of ERISA, the Code and all laws end regulations

' applicable to the Plans. Each Plan has been operated in material compliance with its
terms, Thers is not now, and there are no existing circumsteances, that would give rise
to, the loss of such qualification or exsmption or the imposition of any liability, lien,
penalty, or tax on the Assets or Seller under ERISA or the Code with respect to any
Plan.

(c) No employee or former employee of Seller or beneficiary of any such employes or
former employee is, by reason of such smployes’s or former employese’s anployment
with Seller, entitled to roceive any bonefits, including, without Limitation, desth or
medical benefits {whether or not insured) boyond retirsment or other termination of
emaployment as described in Statement of Financial Accounting Standards No. 106,
other than (i) death or retirement benefits under 8 Plan, (ii) deferred compensation
benefits accrued as ligbilities on the Closing Statement or (iii) continvation coverage
mandated under Section 49808 of the Code or other applicable law.

(d) Selier will be responsible for all liabilities for employee or agent compensation and
benefits accrued or otherwise arising out of services rendered prior to the Closing
Date or by reason of termination at the Closing Date, including, without limitation,
continuation coverage mandated under Section 49808 of the Code or other applicable
law. Without Limitation of the preceding seatence, on the Closing Datc or as soon as
administratably practicable thereafter, Seller shall pay all of the persons employed by
Seller on or before the Closing Date the full amount to which they may be entitled for
any cornpensation or accrued benefits, including but not limited to accrued bonuses
and commissions and severance benefits, if any. No accrued vacation, sick leave or
other [eave shall carry over to eny employment of such employees by Buyer except as
provided in Section 4.3.

5.24. Real Property Legse. Seller has delivered to Buyer a true and complets copy of
the Real Property Lease identified on Schedule 3.1, Except as sct forth on the
Disclosure Schedule, with respect to the Real Property Lesss: -

() the lessc is legal, valid, binding and enforcesble and in full force and effect as to the
Seller and to the best of the Seller’s and Parents® knowledge the other party;

(b) to the Seller®s and Parents® knowledge, the lease will continue to be legal, valid,
binding, enforoeable and in full force and effect on Buyer on identica) terms
following the consupzmation of the transactions contemplated hereby (including the
assignments and essumptions referred to in Section 3 above);

(c) to the Seller’s snd Parents® knowledge, no party to the lease is in breach or default,

and no event has occmred which, with notico or lapse of time would constitute 2
breach or defanlt or penmit termination, modification or acceleration thereunder;
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(d) there arc no disputes, nor to the knowledge of Seller or Parents any threatened
dispmss.‘oral agreements or forbsarance programs in effect as to the lease; and

(¢) mnome of the Seller or Parents has assigned, transferred, conveyed, mortgaged,
deeded in trust, or encumbered xny interest in the feaschold.

5.25. Complete Disclosyre. No representation or warranty made by Seller or Pareat in
' this Agreement, and no exhibit, schadule, statement, certificate or other writing
furnished to Buyer by or on behalf of Seller or Parent pursuant to this Agresment or in
connection with the transactions contemplated hereby, contains or will contain, any
untrus statement of a material fact or omits or will omit to state a materia! fuct necessary
to make the statements contained herein and thersin not misleading.

6. REPRESENTATIONS AND WARRANTIES OF BUYER
Buyer represents and warrants to Seller, as follows:

6.1. Corporate Organjzation. Buyer is a corporation duly organized, validly existing
and in good standing under the laws of Delaware. Buyer has full corporate power end
authority to carry on its business as now being conducted.

6.2. Authorization. Buyer has full corporate power and suthority to execute, deliver
end perform this Agresment and, to the extent it is a party thereto, the documents 1o be
delivered at Closing (collectively, the “Buysr Agresments”) and to consummate the
transactions contemplated herehy and thereby. The execution and delivery of this
Agreement and the Buyer Agreements by Buyer and the consummation by Buyer of the
transactions contemplated hereby and therchy have been duly suthorized by ali
necessary carporate action and no other corporate action ar procecding on the part of
Buyer is necessary to autharize the execution and delivery by Buyer of this Agrecment
or the Buyer Agresments or the consummation by Buyer of the transactions
contemplated hereby or thereby or the parformance of Buyer’s obligations hereunder and
thersunder, This Agreement end the Buyer Agreements are duly executed and delivered
by Buyer and this Agreement and the Buyer Agreementsare legel, valid, and binding
obligations of Buyer, enforcesble against it in accordance with their terms, subject to
applicable laws affecting creditors’ rights generaily and, as to enforcement, to general
principles of equity, regardieas of whether applied in a proceeding at law or in equity,

6.3. jolations: ired. Neither the execution or
delivery of this Agreement or the Buyer Agreements nor the consummation of the
transactions contemplated hereby or thereby will (i) conflict with or violate any
provision of the charter or bylaws of Buyer, (ii) conflict with or violate any law, rule,
regulation, ordinance, order, writ, injunction, judgment, or decree applicable to Buyer or
by which any of its assets or properties arc bound or affected, or (iii) violate, conflict
with or result in any breach of or constitute a default (or an event which with notice or
lapse of time or both would become & default) under, or give to others (with the giving
of notice, the passage of time or otherwise) any rights of termination or cancellation of|
or accelerate the performance required by or maturity of, or result in the creation of agy
secarity interest, lien, charge or encumbrance on mmy of its assets OF properties pursuant
to any of the terms, conditions or provisions of any note, bond, martgage, indenture,
permit, licenss, franchise, lease, contract, or other instrument or obligation to which
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Buyer is a party or by which Buyer or any of ita assets or properties is bound or affected,
except, in the case of (i) and (iii) above, such conflicts, violations, breaches, defaults,
terminations, cancellations, eccolcrations, liens, charges or encumbrances that
individually or in the aggregatc will not have a material adverse effect on the sbility of
Buyer to consummate the transaction contemplated by this Agreement end the Buyer
Agreements and solely in the case of (if) for such security interests and other rights

' created as a result of Buyer's financing arrangemenis entered into in connection with the
transactions contemplated by this Agreement. No notice, declaration, report or other
filing or registration with, and no waiver, consent, approval or autharization of, any
governmental or regulatory authority or instrumentality or any other person is required
to be submitted, made or obtained by Buyer in connection with the execution, delivery
or performance of this Agreement or the Buyer Agreemants and the consummation of
the transactions contemplated bereby and thereby.

6.4. Brokers and Finders. Buyer has not incurred any lisbility for any brokerage fees,
commissions, finders' fees or sitilar fees or expenses for which Seller or Parents may
be liable.

7. COVENANTS

7.1. Access to Information. Buyer will hold and cauvse its representatives to hold in
strict confidence all documents and information ocncerning the Business that is not
geaerally available to the public, unless (i) such information is made availeble to Buyer
or its representatives or agents through sn independent source and not, to Buyer's
knowledge, in contravention of amy sgreement or obligation to maintain it es
confidential, or (if} Buyer is compellod by legal or administrative process or, in the
opinion of its counsel, requiretuents of law to disclose such information.

(2) For a period of at least 7 years following the Closing Date, Buyer will retain, at
Buyer’s sole expense, the books, records and other data of the Business transferred
pursuant hereto. During such period, Buyer will afford to Seller, its counsel and
accountants, during normal business hours and in a manner so a8 pot to interfere
with Buyer's normal business operations, reasonable access to such books, records
angd other data for legitimate business purposes; provided, however, that Buyer may
prohibit or limit access to any information Buyer deems confidential unless and
until Buyer shall receive adoquate sssurences from Seller, its representatives, agents
and legal and accounting advisors who are provided access that they will maintain
the confidential nature of such information. Following the expiration of such 7-year
period, Buyer may dispose of any such books, records or other data; providad,
however, that before disposing of any such materials it will first notify Seller and
permit Seller, at its sole sxpeuse, to remove such materials,

(t) Buyer shall, at the request of Seller, (i) provide reasonable assistance in the
collection of information or documents and (ii) make Buyer’s employees available

- when reasonsbly requeste by Seller in connection with claims or actions brought
by or against third parties based upon ovents or circumstances concerning Retained
Lisbilities; provided, that Seller's access shall be conducted at reasonable times, and

in 2 manner 50 as not to interfere with the normal business operations of the
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Business as conducted by the Buyer after Closing. Seller shall reimburse Buyer for
al] reasonable expenses incurred by Buyer in providing said assistance.

(¢) Afer the Closing, Seller agrees to make available to Buyer for inspection &nd
copying at Buycr's oxpense, at reasonsble times upon request therefor, any records
and documents relsting to the Business and the Assets retained by Seller which, at
the time of such request, are in Seller’s posscsaion or control. In addition, Seller
and Parents agree to maks available to Buyer financial data and other information
retained by Seller or Parents relating to the Business and the Assets, and will make
svailable Scller’s or Parent’s employces, a8 Buyer may from time t time
reaeonably request, to permit Buyer to prepare any tax returns and in commection
with any governmental examination of tax retuns relating to the Business or the
Assets for periods from and after the Closing Date; provided, that Seller's access
shall be conducted at reagonable times, and in 2 mannes 80 28 nof to interfere with
the normal business operations of the Business as conducted by the Buyer after the
Closing Date. Seller’s and Parents’ reasonable expenses in conneétion therswith
shall be reimbursed by Buyer.

; 72, Public Announcements. Buyer and Seller will consult with each other before
issuing any preas release or otherwise making any publi¢ statements with respect to this
Agreement or the transactions contemplated hereby and shall not issuc any such press
release or make any guch public statement prior o such consuttanon. except as may be
required by law or any nationa!l securities exchange.

! 7.3. Confideptial Information. For & period of two years after the Closing Date, Seller
will, and will canse its respective employees and agents, to hold in strict confidence,
uniess compelled to ‘disclose by judicial order or administrative process, or in the
opinion of counsel, requuu:nmu of law, all confidential commercial information
developed or used in the Buginess prior to the Closing Date (the “Confidential
Information™. Notwithstanding the foregoing, neither Seller nor cither Parent shall have
any obligation to maintain the confidentiality of any informatior which: (2) was or is in
the public domain other than through an act or failure to act on behaslf of Seller; (b) ia
independently developed by Seller without reference to or the use of any Confidential
Information; or (c) is disclosed to Sellar on 8 non-confidential basis by a third party who
has a right to do so.

7.4. Competition. Seller snd cach Parent, jointly and severally, covenant and agree
that within the three-year period immediately following the Closing Date, they shall, not
directly, indirectly or through any ownership interest in amy firm, corporation,
partmership, proprietorship or other business engage with third parties in the actjvities
now cngaged in by the Business in the geographic areas in which the Business is now
conducted, which are set forth on Schedule 7.4; provided, however, that (i} Seller and
Parents may own, directly or indirectly, solely as an investment, sacurities of any person
which are publicly traded if Seller and Parents, in the aggregate, do not, directly or
indirectly, beneficially own five percent or more of any class of securities of such
person, and (ii) Seller and Parents may have such an ownership interest during such
threc-year period if such ownership arises as e result of the scquisition of a business
entity having business activities other than those now engaged in by the Business, and
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Seller or either Parent proceeds actively to dispose of those business activities prohibited
by this Section.

7.5. Transition Services Agresment. At or prior to the Closmg. Buye:r and Seller shall
enter into the Transition Services Agreement, substentialfy in the form attached as
Bxhibit 7.5, pursuant to which Seller will provide certain transition services to Buyer.

7.6. Name Change. Seller will adopt 2nd file, immediately after the Closing, an
amendment to its Articles of Incorporation changing its corporate name to & name not
using the terms *“Denver Biomedical™, “Denver Biomaterials™ or “DBI™, whether alone
or in combination with any cther word or term or variations of such word or terms.
Following the Closing, Seller shall not do business under, or utilize a trademark or
service mark congisting of ‘or confusingly similar 1o, any of the foregoing names or
terms.

7.7. Accounts Receivgble Collections. Seller will maintain ita existing lock-box’
banking arrangement with respect to cash receipts relating to the Business umtil the
exrlier to ooccur of (2) twelve (12) months following the Closing Date; or (b) the
termination of the banking arrangement in it entirety. Seller wil] arrange for Buyer to
receive daily forwanding of cash receipts comprising Assets hereunder.

7.8. Ascounting for Recoivables. Buyer and Seller agree, with reapect to receivables
collected by Buyer after the Closing Date, payments of reccivables that refer to specific
invoices will be cradited to such invoices and all other collections will be credited to
particuler customer accounty on the basis of the oldest outstanding receivable,

7.9. No Solicitation or Hiring of Trausferred Employees, Except as provided by law,
for a period of two ycars after the Closing Date, none of Seller or Parents shall solicit
any Transferred Employeo 10 terminate his employment with Buyer or 10 become an
employee of Seller or hire any Trangfierred Employee.

7.10, Pavment of Accounts Payable. On or priog to the Closing, Selier shall have made
payment cn all accounts payable of the Busmeaa which ars, g8 of the Cloging Date, over
45 days old.

7.11. Salea Taxes. Seller shall file within the applicable statutory period all state and
jocal sales tax returns (other than the tzxes contemplated by Section 9.2(c)) and remit all
associated sales taxes due with respect to the astivities of the Business up through the
Closing Date. Seller shall deliver to Buyer within thirty (30) days after Closing a Tax
Clearance Certificate issued by the Colorado Departraent of Revenue.

7.12. Real Property Lease. Buyer shall cooperate with and assist Seller, i cludmg
providing financial statcments, novation agreements or other related und
connection with the transfer of the Real Property Lease located at 14998 West 6‘*‘
Avenue, Building E-700, Gold:.n, Coloredo 80401 and the vemovel of Seller ae an
obligor under such lease agreement.

7.13. Maintenance of Insurance, Parents shall maintain for a period of no less than
seven (7) years following the Closing products liability insurgnce in en amount of no
less then $6,000,000 to cover any claim or suit submitted during such period involving a
product manufactured by the Business prior to the Clozing Date, -
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8. CLOSING

8.1. Ckm'ng‘ The closing of the transactions contemplated by this Agreement
ghall be held at the offices of Holland & Hart LLP, 555 Seventeenth Street,
Suitc 3200, Denver, Colorado on September 19, 2000 but shall be considerod effective

as of 12:01 am., Central Time, on September 16, 2000, (the “Closing Date”).

. 8.2, Sellar’s Closing Obligations, At the Closing, Seller shall deliver or cause to be
delivered to Buyer the following:

(a) Billg of Sales. General Conveyances, Assignments and Bills of Sale in the forms
artached hereto a8 Bxhibit 8.2(a) conveying litle to the personal property to be'sold
and transferred hereunder, subject only to exceptions parmitted by this Agreement
and any such other instruments of conveyance as counsel for Buyer may reasonably
deem necessary or desirable to effect or evidence the sale of the Assets;

{v) Specific Assigmments. Spocific assignments of tho Assumed Executory Contracts
and the Intellectual Property that Buyer may rusonnbly request to assure their
continuity, together with any consents to such assignments that may have boeen

‘ obtained and any spplication Gles in the possession or control of Seller or its
attorneys that concern the Intellectual Prupcny;

: guce,  Receipts for the Cash
Conudmﬁon and luch oﬂm mstrmnents as comel for Buyer may reasonably
decn necessary or desirsble to effect or evidence the transfors contemplated hercby;

{d) Resolutigns, Capies of duly executed resolutions of Seller’s and each Parent’s
directors and shareholders approving the execution, delivery and parformance of
this Agreement, the amendment of Seller’s Asticles of Incorporation and the other

" instruments contemplated hereby, certified by Seller’s and Parent’s respective
corporats sscretary or assistant secretery;

() Tax Withholding. Such documentation as may be reasonably requm:d by Buyer to
relieve Buyer of the obligation to withhold tax pursuant to Code Section 1445;

() Additional Agreements, Exocuted copies of the Transition Services Agroement;

() Rclease. A release executed by Fleet Capital Corporation, a Rhode Island
corporation (“Flost™), releasing all security interests held by Fleet in the Assets; and

(h) Legal Oninion. The legal opinion of Bracewell & Patterson, L.L.P., counsel to
Seller, addressed to Buyer, with respect to matters reasonsbly requested by Buyer.

8.3. Deliveries of Buyer, At the Closing, Buyer shall deliver or cause to be delivered
to Seller the following:
()) Payment The Cash Consideration in the manner described in Section 2.4 hereof;

(b) Assumption Agreement Duly executed Assumption Agreements in the form
attached hereto as Exhibit 8.3(h} evidencing the obligations and lisbilities assumed
by Buyer hereunder;

{©)
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(c) Other Instuments of Assumption, Any such other instruments ag counse! for Seller
! may reasonably deom necessary or desirable to effect or evidence the assumption of

liabilities contemplated hereby;

(d) Resolutions, Copies of duly executed resolutions of Buyer’'s directors approving the
execution, delivery amd performance of this Agreement and the other instruments
confemplated hereby, certified by Buyer’s secretary or assistant secretary;

(¢) Additiopal Agreements, Executed copies of the Transition Services Agreement; and
{0 lsgal Opinign. The legal opinion of Hollend & Hart LIP, counscl to Buyer,
addrexssed 1o Seliar, with respect to matters reasonably requested by Seller.

9. PRORATIONS AND EXPENSES

9.1, Proration. Rents, personal property taxes, real property taxes, transfer taxes, and
payroll taxes including, without limitation, accruais or prepayments thereof (all es
individually defined below) shall be prorated bstween Buyer and Seller as provided in
this Article 9 in the Closing Statement.

9.2. Agvortionment of Charges, Taxeg and Payroll. .
(a) Renis Under Leascs. Rents under leasos shall be apportioned bestween Buyer and
Seller as of the Closing Dete, with Buyer bearing only the expense of that portion of
such rents that the number of days subsequent to the Closing Date bears to the totel
. number of days covered by the applicable monthly payment.

(t) Resl and Parsonsl Property Taxes, Real and personsl property taxes having a tax
listing (lien) date in 2000 shall be paid by Seller and real and personal property
taxes having a tax listing (lien) date in 2000 shalf be apportioned with Buyer bearing
only the expense of that portion of tax that the number of days in the period
following the Closing Date bears to the total nunber of days in the taxing period.

() Tmpafer Taxes. The parties shall equally share the cost of any transfer, sales,
documentary, registration, stamp, or other similar tax {the “Transfer Taxes™
payable by reason of the transfer and sale of property contemplated hereby. Ths -
party which is obligated by law fo make any filing with respect to Transfer Taxes
shall, at jts own expense, filc all necessary returns or other documents required with
respect to Transfear Taxes.

(d) Peyroll Taxey, All foreign, Federal and state withholding, Federal Insurance
Contribution Act, end Federal and state employment and unempioyment taxes,
levied or imposed upon or in connection with the employees of the Business on or
prior to the Closing Date shall be borne end paid or accrued on the Closing
Statement by Seller and all such taxes so levied or imposed upon or in connsction
-;'ith Transferred Employees after the Closing Date shall be borne and paid by

uyer.

(®) Payroll Apportionment, Payrolls owed for employment of employees of the
Business on or priot to the Closing Date and employess other than Transferred
Employees after the Closing Dats shall be borne and paid by Seller. Payrolls of
Transferred Employees for employmeat by Buyer after the Closing Date shall be
borne and paid by Buyer,
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9.3, Parties to Bear Own Expenscs, Except as otherwise specifically provided by this
Agreeroent, cach party shell bear and pay its own expenses and texes incarred in
connection with the transactions referred to in this Agreemeat.

10. SURVIVAL OF REPRESENTATION AND WARRANTIES; INDEMNIFICATION

10.1. Survival. The rcpresentations and warmranties of Seller; herein and in the
: documents and instruments 1o be delivered by Seller as contemplated heeeby, other than
those contained in Sections 5.1, 5.2, 5.5, 5.16, 5.20, 5.21, 5.22 and 5.23, shall survive
unti) the first anniversary of the Closing Date; and the representations snd wamanties of
Seller contained in Sections 5.1, 5.2, 5.5, 5.16, 5.20, 5.21, 5.22 and §.23 shall survive for
the moaximmm period pemmitted by appliceble law. Buyer's representations and
warranties herein and in the documents and instraments to be delivered by Buyer zs
contemplated hereby shall survive until the first armivarsary of the Closing Date. The
periods of survival of the representations and warranties s contemplated by this-
Section 10.1 are referred to herein as the “Survival Period.” The liabilities of the parties
under their respective representations and warranties shail expirs as of the expiration of
the spplicable Swvival Period; provided, however, that such expiration shall not inchude,
extend or apply to any representation or wairanty, the breach of which shall have been
asseried in 8 writien notice before such expiration. The covenants and sgreements of the
partics herein and in the other documents and instruments contemplated hereby shall
survive the Closing,
10.2. Indemification by Seller. Selier and cach Parent, jointly and severally, hereby
agree, cifective a3 of the Closing Date, to indemnify, save and hold hannless Buyer, its
permitted aszigns, and all of their respoctive officers, directors, stockholders, agents and
empioyees from end ageinst any and ell damages, liabilities, losses, claims, deficiencies,
peaaltics, interest, expenses, fines, asscssments, charges or costs, including reasonable
attorney's fees and court costs (collectively, the “Damages™ arising from (a) the
Retained Liabilities, (b) the breach in any material respect of any covenamt of Selier
contained herein or in any Seller Agreement, (¢} any inaccuracy in or any breach of any
representation or warmanty of Seller or cither Pmyent under this Agreemext, (d) any
Liability that is not an Assumed Liability (including any liability of Sefler or Parents that
becomes a ligbility of Buyer under any common law docirine of de facto merger or
successor liability) aud (e) any HLability asserted by Allegiance Healthcare, Inc.
(“Allogiance™), its officers, directors, stockholders, successors, assigus or affiliates in
conuection with the proposed acquisition by Allegiance or its designes of the Businass
and Assets,

10.3. Indemnification by Buyer. Buyer hereby agrees, offective as of the Closing Date,
to indemmnify, save and hold harmless Scller and Parents, their permitted assigns and all
of their respective officers, directors, stockholders, sgents and employees frfom and
against any Damages arising from (a) the Assumed Lighilities after the Closing Date,
(b) the breach in any material respect of any covenant of Buyer contained herein or in
any Buyer Agreement, () any inaccuracy in or any breach of any representation or
warranty of Buyer under this Agreement and (d} in the event that Seller is not released
from the guaranty and obligations under the real property lease described in
Section 7.12, any failure by Buyer to observe and perform the terms and conditions of
such lease after the Closing Date.
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10.4. Limitation of Liability.

(a) Limitations on the Assertion of Claimg, No claim for Damsges can be made under
Sections 10.2 or 10.3 of this Agreement against Seller, Parents, or Buyer after the
expiration of the applicable Survival Period.

(b) Deductible, None of Seller, Parents nor Buyer shall be liable for claims under
Section 10.2 based upon 2 breach of any represeatation or warranty set forth in this
Agresment unless such cleims in the aggrepate excood Fifty Thousand Dollars
($50,000.00), excluding intcrest end costs (the “Deductible’) in which event they
shall be liable only for the excess over such Deductible. Notwithstending the
foregoing, Seller’s and Parents’, on the one hand, or Buyer’s on ¢he other hand,
respective aggregate maximum liability for claims under Section 10.2 will not
exceed the Purchase Price; provided, however that () any liability for claims under
Section 10.2 which is based upon a breach of any representation or wamanty set
forth in Section 5.1, 5.2, 5.5, 5.16, 5.20, 5.21, 5.22 or 5.23 shall not be limited by
this Section 10.4 s to meximum amount; and (i) in the event that Buyer ghal) be
required to indemnify Seller or Parent pursuant fo Section 10.3(d) of this
Agreement, such obligation shall not be subject to the Deductible set forth herein.

(¢) Neither Seller nor Parents shall be liable to indemnify Buyer with respect to items
that have resulted in & reduction in the Purchase Price pursuant to Article2 hereof
and such amounts shall not be included in any calculstion made pursuant to
Section 10.4(b} hereof.

(d) Buyer will take prudent action to attempt to avoid or mitigate aud 1ot to increase
eny Joss or lability to Secller ar Parents under this Agreament; pn:mded however
that Buyer will not be required to expend its own funds to avoid, mitigate or limit
Seller's or Parenty' liahility.

{(¢) Neither Buyer on the one hand, nor Seller or Parents on the other hand, shail be
liable to the other for indirect, special, incidamtal, conssquential or punitive
damages; provided, however, that a party may be liable for such damages if and to
the extent that such damages arise out of the defense or other activities of an
Indenmifying Party in connection with an indexmification claim under this
Agreement, including any efforts to avoid, comtest, resist, defend, eppeal or
comprise a demand, claim or action brought by a third party and the delays
associated therewith.

(f) For purposes of this Section 10, all Damages shall be computed net of (&) any actual
income tax benefit resulting therefrom to the indemnified party, (ii) any insurance
proceeds actually received, net of tax effects, from insurance for the event or
occwrencs giving 1ise 10 the Damages, and (iii) any mmounts actually received, net
of tax effects, from any third parties based on claims related to the evert or
occurrence giving rise to the Damages that the indemnified party has against such
third parties which reduce the Damsages that would otherwise be sustained;
prov:ded. however, that, in all cases, the tumn; of the reccipt or realization of
incomne tax benehts, insurance pmceads or recoveries from third parties, the amount
of increased costs of insurance arising from the payment or collection of such
insurance procecds, and the costs of coliection shall be taken into account in
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determining the amount of reduction of Damages. Each indemnified party agrees to
use its reasonablie best efforts to pursue any claims related to the event giving rise to
the Damages or rights it may have against any third party which would materially
reduce the amount of Damages otherwise incurred by such indemnified party. No
indemnified party shall be required to pursus recovery under its own respective
insurance policies prior to secking indemnification from the other party,

' 10.5.  Notice'and Right to Defend, Bach party hereto agrees to give prompt notice ta the
other of the assertion of any claim, or the commencement of any suit, action or
proceeding in respect of which indemnity may be sought hereunder. The indemnifying
party shall have the right to assume the defense of any third-party claim, suit, action or
procecding in respect of which indemnity hereunder is sought and such indemnity may
be sought hereunder by giving prompt notice to the indemnifying party; provided,
however, that (a) the indemnified party shall at all times have the right, at its option and
expensc, to participats fully thersin and, if such third party is a significant customer of
the indemnified party, the indemmified party shall have the right to approve, such
approval not to be unreasonably withheld or delayed, all material actions taken in such
defense or settiement, (b) for so long as the indenmnifying party is conducting the defense
of the third-pmity claim in accordance with this Scction 10, the indemnified party will
not coosent to, permit the eatry of any judgment, or enter into any settlunent with
respect to amny third-party claim without the prior written consent of the indemnifying
party, which consent shall not be unreasonably withheld or dslayed, and (c)if the
mdemnifying party does not proceed diligently to defend the claim within 30 days sfter
receipt of such notice, the indemnified party shafl have the right, but not the obligation,
to undertake the defense of any such claim for the account of and st the risk of the
indemnifying party and the indemnifying party shall be bound by any defense or
settlement that the indamnified party may make as to such claim. The parties shall
cooperate in defending any such third-party claim.

10.6. Remedics Excusive, The remedies provided in this Article 10 shall be exclusive
as to the matters covered hewreby and shall preclude assertion by an indemnified party of
any other rights or the sesking of any and all other remedies against an indemuifying
party for claims based on matters addressed in this Article 10 with respect to any breach
of a representation or wamranty made by any party in this Agreement.

10.7. Contribution, In connection with the fulfillment of indwmnification obligations by
an indemnifying party under this Agreement, the indemnified party hereby agrees to
assign to the indemnifying party, to the extent parmitted by law and contract, any rights
of contribution to which the indemnified party may be exntitled, and to subrogate the
indemnifying party to such rights of ths indemnified party, against any other person, to
the extent of any indemnification payments made by the indemnifying party Ises costs
then aiready incurred by the indemnified party with respect to pursuing such rights of
coutribation, which arise out of the matter for which the indemnifying party provided
mdenpmification under this Agreement; provided, however, that the indemnified party
shall be held harmless by the indemnifying perty to the extent such assignment or
subrogation is prohibited by law or contract. The indemnified party shall execute any
document which the indemnifying party may reasonably request in connection with any
such assignment or subrogation, and the indemnifying party shell terminate such
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assigmmnent or subrogation, other than with respect to mdcmmﬁcmon payments already
) made by anmdemmtymgpmy and reinstate in the indemmnified party its prior rights to

contribution against other parties when or to the exteat that the mdemnifying party

ceases to provide continming mdemnification to the indemmified party for such matter.

11, MISCELLANEOUS COVENANTS AND AGREEMENTS

\ 11.1, Temninetion of Letier of Intert. Upon the Closing, the Letter of Intent dated
August 21, 2000, as amended, shall terminate and the parties shall bave no further
obligations purguent thereto.

11.2. Notices. Any and all notices or othar communications requu'ed or permitted to be
given under any of the provisions of this Agreement shall be in writing and shall be
decmed to have been duly given when received, whether by personal delivery, nationally
recognized ovemnight courier service or first class registered muail, returmn receipt
requested, or by facsimile promptly confirmed by first class mail, in each case addressed
to the receiving parties at the addresses set forth below or at such other address or
addresses as any party may from time to time specify by notice to the other party given
as aforesaid.

If to Seller or to Parents:
2828 N. Crescent Ridge Drive
The Woodlands, TX 77381
Att: President

Capies to: Lisa Bossard Funk
Attorney-at-Law PLLC
2828 N. Creacent Ridge Drive
The Woodlands, TX 77381

Bracewell & Patterson, L.LP.
711 Louisisns, Suite 2500
Houston, TX 77002

Att: Margaret B, Symonds

Ifto Buyar: DBMI Holdings, Inc.
14998 W. Sixth Avenus, Building B-700
Golden, CO 80401
At: Bonnie Vivien

Copies to: Holland & Hart LLP
5535 Seventesnth Street, Suite 3200
Denver, CO 80202
Att: Betty C. Arkell

11.3, Bulk Sales Laws. Buyer waives compliance by Seller with the applicable Bulk
Sales Laws of Texas and Colorsdo amd any other state in which the Uniform
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Commercial Code is adopted or similar laws in any jurisdiction in which the Business is
conducting business.

11.4. Further Assuragces. At any time after the Closing, and without additiqnal cost or
oxpouss to Scllar or Parents, Sciler or Parents will executs and deliver such other and
further instruments of conveyance, transfer and confirmation, and take such other action
as Buyer may reesonably request in order to more effectively convey, evidence, confirm
and transfer to Buyer the property transferred hereunder. After the Closing, Buyer shall
at Seller’s request and without further coat or expense to Buyer, execute and deliver to
Seller such other instruments of assumption, and take such other action as Seller may
reagonably request to more effectively evidence the assumption of Assumed Lisbilities
by Buyer.

11.5. Miscellameous.

(a) Eotire Agrecment. This Agreement, the Schedules and Exhibits hereto, together
with the agreemnents, certificates and other documents referred to herein or the form
of which are sttached as Exhibits or Schodules hereto, constitute a single agreement
and set forth the entire understanding of the parties with respect to the subject matter
hereof, supersede all prior agreemeuts, covenants, arrangements, letters,
communications, representations or warrentics, whether oral or written, by any
officer, employee or represcatative of any party, and may not be modified, amended
or terminated except by a written agreement specifically referring to this Agreement
signed by the partics hereto. The Schedules and Exhibits to this Agreement shall be
satisfactory to Buyer and Seller in form and content.

(b) No Waiver, The failure of any party hereto to enforce at any time any of the
provisions of this Agrecment shall in no way affect the validity of this Agreement or
the right of any party thereafter to enforce each and every such provision. No
waiver of any breach of this Agreement shall be held 1o be a waiver or any other or
subsequent breach.

(c) Assignment. This Agreement shaii be binding upon and inure to the benefit of the
respective successors and assigns of the parties hercto, provided that neither party
may transfer or assign its rights or delegate its performance hereunder without the
prior written consent of the other party.

(d) Countarparis. This Agrecement may be exccuted in one or more counterparts, each
of which shall be deemed an original, but all of which taken together shall canstitute
one and the same instrument.

(¢) Goveming Law. This Agreement shall be governed by and construed in accardance
. with the laws of the State of Colorado (other then its conflict of laws provisions).

(f) Knowledge. Unless the text of this Agreement expressly specifies otherwise,
knowledge of the Seller or either Parent for purposes of this Agreement shall mean

the actual knowledge of any of Ms. Bonnie Vivian and Ms. Lisa Bossard Funk and
Mesars. Jim Connelly, Robert Kleinert, Tom Early, Dan Cox, or Tod Hammond.

(8) No Third Party Beneficigrics. Nothing in this Agreement shal] eatitle any person
other than the parties hereto and their respective successors and assigns permitted
hareby to any claim, causs of action, remedy or right of any kind.,
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) ,[mmmm. Seller and each Parent hereby agree that in the instance of any claim,
action, suit or proceeding, other than (i) wny claim, actiom, suit or procesding
brought by Buyer to remove any action initiated by Seller or either Parent; or
(ii) mny other claim, action, sut or proceeding brought in response to any action
originally initizted by Seller or either Parent, that neither Seller nor Parents will
object to Buyer's choice of venue in the State of Colorado; provided, however, that

Seller and Parents expressly retain the absolute right to initiate any proceeding in
the jurisdiction or venue of their cho:ce

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the parties have executed and delivered this Agreement as of the date
first set forth above.

DENVER BIOMEDICAL, INC.

By:
Name:
Title:

LIFESTREAM INTERNATIONAL, INC.

By:
Name:
Title:

LIFESTREAM INTERNATIONAL
HOLDINGS, INC.

By:
Name: -
Title:

DBMI HOLDINGS, INC.

By: M___W-—-
Nawe: __2_301""74 (Vi

Title: _Ores ydent

SYMOMB\Q58178.000024
HOUSTON\AI 161996.05
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