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Address Line 2: c/o James R. Mix, Legal Assistant
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Imre :  Chapter 11
ONCO INVESTMENT COMPANY, :  Jointly Administered
a Delaware corporation, et al, :
Case No. 04-10558 (JBR)
Debtors.
s+ Ref, Docket No. 132

FINAL ORDER AUTHORIZING DEBTORS TO (A) PAY A COMMITMENT FEE
FOR POSTPETITION FINANCING AND EXIT FINANCING; AND (B) OBTAIN
POSTPETITION FINANCING AND EXIT FINANCING PURSUANT TO
11 U.S.C. §§ 105, 362, 363, 364(C)(1), 364(CY(2). 364(C)(3) AND 364(D)(1}

Oglcbay Nerton Company (“Oglebay™), and its affiliated debiors and debtors in
possession (collectively, the “Debtors™), having moved on March 11, 2004 (the “Motion”) for an
order authorizing them 10 pay a commitment fee for and obtain postpetition and exit financing
pursuant to sections 103, 362, 363, 364(c)(1), 364(c)(2). 364(c)(3) and 364(d)1) of the
Bankruptcy Code (the “Code™) and Rules 2002, 4001 and 9014 of the Federal Rules of
Bankruptey Procedure (the “Bankruptcy Rules™), and having sought the following relief:

(a)  the Court's authorization o pay the Commitment Fee (as such term is defined in
the Moticon);

(b} the Court's authorization, pursuant to sections 105(a}, 361, 363 and 364(c) and {d)
of the Code and Bankruptcy Rules 2002, 4001 and 9014, for Oglebay, as Borrower (the
“Borrower”), and each of the other Debtors as Guarantors Tor the Borrower, 1o obtain from Silver
Pomt Finance, LLC (by itself or, together with one or more of it affiliates “Silver Point™) as
coliateral and syndication agent for the DIP T.enders (as defined herein) and lead arranger (in

such capacity, the "Collateral Agent” and, collectively with any other Agents agreed to by the
Debtors and Silver Point, the “Agents™), and Silver Point acting for itself, a5 DIP Lender, and as

Agent for other lenders that may from time to time bocome DIP Lenders (Silver Point, in s
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capacity as Lender, together with any other lenders that may from time to time become DIP
Lenders and the Agents collectively, the “DIP Lenders™), cash advances, and other extensions of
credit, consisting of term loans, revolving loans and letters of cfedit. in an aggregate principal
amount of up to $305,000,000. including a sublimit of $20,000,000 [or letters ol credit (the loans
and letlers of credit under such facilities, the “DIP Loans™), pursuant to a Financing Agreement
substantially in the form filed with the Court on April 27, 2004 (as amended, modified or
supplemented from time to time, the “DIP Loan Agreement™),’ by and among the Debtors, the
DIP Lenders, the Agents and the Documentation Agent, to: (i) fund ongoing working capital and
general corporate needs of the Debtors during their chapter 11 cases (the “Chapter 11 Cases™);
(ii) pay the foes, costs, expenses, and disbursements of professionals retained by the Debtors or
the official committee of unsecured creditors appaintea in the Chapter 11 Cascs pursuant to
section 1102 of the Code (the “Creditors’ Committee™); (1i1) pay the costs and expenses of
members of the Creditors' Committee as approved by the Court; (iv) repay and indefeasibly
satisfy all Fxisting DIP Obligations (as defined herein); (v) repay and, subject to paragraph 19
hereof, indefeasibly satisfy all Existing Pre-Petition Qbligations (as defined herein); (vi) make
gdequate protection payments, as and o the extent required by this Final Order, to the Senior
Secured Notcholders; (vii) pay other bankruptcy related charges, all as allowed by the Court,
including UST/Clerk Fees (detined berein); and (viii} pay any foes, depoesits and expenses
(including, withoul limitation, reasonable attorncys' fees and expenses) owed {0 the DIP Lenders
or the Agents, or otherwise required 1o be paid under the DIP Loan Agreement and the other
agrecments, instruments and documents executed in connection therewith (collectively, with the

DIP Loan Agreement, the “DIP Loan Documents™);

' Unless vtherwise defined hercin, capitalizsd werms shall bave the meanings as defined in the 1DIP Loan Agreement.

96290417 2

TRADEMARK
REEL: 003355 FRAME: 0870



{c)  the Court’s ordering, pursuant to sections 364(c)(1), (2). (3) and 364{d) of the
Code, that the Obligalions of the Dcebtors under the DIP Loan Agreement and the other DIP T.oan

Documents {collectively, the *DIP Obligations™) arc:

1. granted superpriority administrative claim status, having priority over any and all
administrative expenses of the kinds specified in or arising or ordered under
sections 105(a), 326, 328, 330, 331, 503(b), 506(c), 507, 346{c), 726 and 1114 of
the Codc, subject only, during the occurrence and continuance of an Event of
Default or a default hereunder, to the payment of Pricrity Professional Expenses
{as defined in the DIP Loan Agreement) up 10 the Carve-Out Amount (defined
below) and UST/Clerk Fees (defined below);

il. secured under section 364(c)(2) by a first priority, perfecled lien on and security
inferest in all pre-petition and post-petition property of the Debtors, of whatever
kind or nature, whether existing on the Petition Date or thereafier acquired, that,
on or as of the Petition Date, is not subject to valid, perfected and non-avoidable
Liens, including, without limitation, by way of general description only, all
property of the “estale” (within the meaning of the Code), and all accounts,
inventory, goods, contract rights, instruments, documents, chattel paper, general
intangibles, payment intangibles, letters of credit, letter-of-credit nghts,
supporting obligations, machinery and equipment, real property, Vesscls and
other marine assets, fixtures, leases, all of the Capital Stock (whether such stock is
voting or non-voting stock) in any of its Subsidiaries, money, investment
properly, deposit accounts, all commereial tort claims and all causes of action
arising under the Code or otherwise (excluding all Avoidance Actions and the
proceeds thereof), and all cash and non-cash proceeds, rents, products and profits
ol any of the foregoing (coltectively, the “Uncncumbered Collateral™), pari
passu,” with the Cash Management Liens (as defined below) and subject only to
(a) any Permitted Priority Licns, (b} during the occurrence and continuance of an
Event of Default or a defauli hereunder, the payment of Priority Professional
Expenses up to the Carve-Oul Amount, and (¢) the UST/Clerk Fees;

iii. secured, under 364(d)(1) of the Code, by a first priority, perfected priming lien on
and security interest in any property of the Debtors that, on or as of the Filing
Date, was, or thereaftcr became, subject to any valid, perfected and non-avoidable
liens and security intcrests {the “Existing Pre-Petition Liens™) of: (a) Existing Pre-
Petition Lenders and Existing Pre-Petition Agents (as defined in the DIP Loan
Agrcement), as set forth in the Existing Pre-Petition Credit Agreement, Existing
Pre-Petition Loau Agreement, or any document executed in connection therewith
{collcctively, the “Existing Pre-Petition Loan Documents™), to the extent not
released as of the date of the entry of this Final Order; and/or (b) the Senior

> For Lhe avaidance of dounbt, the term “par? passe” as used herein, shall mean enly that any allocation to be
made o a creditor subject to a purd passu licn shall be made in an amount cquul to the amoeunt of the debt
af such creditor divided by the total debt to all creditors having the same priority,
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Secured Noteholders (as defined in the DIP Loan Agreement), as set forth in the
Senior Secured Notes, the Scenior Secured Note Tndenture (each as defined in the
DIP Loan Agrecment} or any other document executed in connection therewith
{collectively with the Senior Secured Nole Indenture, the “Senior Secured Note
Indenture Documents™) {all such collateral shall be collectively referred to as, the
“pre-Petition Collateral™), par? passu with the Cash Management Liens and
subject only to: (w) any Permitted Priority Liens, (x) during the occurrence and
continuance of an Lvent of Default or a default hereunder, the payment of Priority
Professional Expenscs up to the Carve-Oul Amount, and (y) UST/Clerk Fees;

iv. secured under section 364(c)(3) ol the Cade by a perfected junior lien on and
security interest in all pre-petition and post-petition property of the Debtors (but
excluding the property deseribed in clanses (ii) or (iif) as to which the liens and
scenrity interests in favor of the DIP Lenders and the Agents will be as described
in such clauses), whether now existing or hercafter acquired, that is subject to
valid, perfected and non-avoidable Liens in existence immediately prior io the
Filing Date or to valid and non-avoidable Liens in existence immediately prior (o
the Filing Date that arc perfected subsequent to the Filing Date as permitted by
Section 546(b) of the Code {collectively, the “Junior Collateral”™ and, together
with the Unencumbered Collateral and the Pre-Petition Collateral, the
“Collateral™), pari passu with the Cash Management Licns and subject only to (a)
any Permitted Priority Liens, (b) during the occurrence and continuance of an
Event of Default or a defanlt hereunder, the payment of Prionily Professional
Expenses up to the Carve-Out Amount, and {¢) UST/Clerk I'ees;

(d)  the Court grant, as adequate proteciion against the diminution in the value or
amount of the Pre-Petition Collateral caused by the granting of the senior sccurity interests
described in subparagraph (b)(iii) above, and the use of the Senior Sceured Noteholders' cash
collateral, if uny (the "Senior Secured Noteholder Cash Collateral™), to the Senior Secured
Noteholders, (i) a superpriority administrative expense claim under section 507(b) of the Code,
{ii} replacement liens in the Collateral (including any Semor Secured Noteholder Cash
Collaieral); which claims and liens granted hercunder shall be subject and subordinate in all
respecls to the Cash Management Liens and the superpriority administrative expense claim,
security intcrests and liens granted to the DIP Lenders and the Agents under the DIP Loan
Documents and this Final Order, and (ili} payment of reasonable past-petition attorneys’ fees and

costs of the Ad Hoc Commiites of Senior Secured Noteholders (defined below);
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(c) the Court’s entry of this Final Order (the “Final Order™) approving on a final basis
the post-petition financing pursnant 1o the DIP Loan Documents and authorizing the Debtors to
obtain, on a final basis, DIP Loans thereunder in the amount of $305 milhon;

@ the Court's authorization for the Debtors to enter into all documents required by
the Conflirmation Lenders (as such term is defined in the Motion) to give effect to the
Confirmation Facility (as such term is defined in the Motion) (collectively the "Confirmation
Tacility Documents™), at no additional cost, on terms substantially similar to those set forth in the
Commitment Letter {as such lenn is defined in the Motion), except as modificd herein; and

{g)  the Courl's finding, pursuant to Bankruptcy Rule 4001{c)(1), thal notice of the
hearing on this Final Order has been given Lo (i) the United States Trusiee; (1) counsel to the
Creditors' Comumittee; (111} counsel to the Existing Pre-Petition Agents; (iv) counsel to the Ad
Iloc Committee of Senior Secured Noteholders; (v) counsel to the Agents; (vi) all known
licnholders of record; (vii) counsel to the Existing DIP Agents; and (viii) all parties filing a
nolice of appearance and request for service pursuant 10 Bankruptcy Rule 2002 as of the date of
the Motion (collectively, the “Notice Parties™);

(hy  and the Court having entered an Interim Order (T) Authorizing Debtors To
{A) Obtain Postpetition Financing Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364(c)(1),
364{c)(2), 364(c)3) and 364{d} ); and (B} (hilize Cash Collatcral Pursuant to 11 U.S.C. §§
105, 361, 362 and 363; and (11} Granting Adequate Protection To Prepetition Secured Lenders
Pursuant to 11 U.S.C. §§ 105, 361, 362 and 363, on February 25, 2004, approving the Existing
DIP Loan Documents (as defined hercin} on an inferim basis (the "First Interim Financing

Crder™;
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{1) and the Court having entered a Final Order (1) Authorizing Debtors To
(A) Obiain Postpetition Financing Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364(c)1),
364(c)(2), 364(c)(3) and 364(d)1); and (B} Utilize Cash Collateral Pursuant to 11 U.S.C. §§

105, 361, 362 and 363; and (1) Granting Adequate Protection To Prepetition Secured Lenders
Pursnant io 11 U.8.C. §§ 105, 361, 362 and 363, on April 8, 2004, approving the Existing DIP
T.oan Documents (as defined herein) (the "Frrst Final Financing Order");

(i} and based upon all of the pleadings filed with the Court, the evidence presented at
the hearing held on April 28, 2004 (the "Hearing™), 1o consider approval of the Motion, the
representations of counsel made at the hearing on the Motion and the entire record herein: and
the Courl having ﬁotcd the appearances of all partics in interest; and it appearing that the reliel
requested in the Motion is in the best interests of the Debtors, their estates and creditors, and that
such relief is esseniial for the continued operations of the Debtors’ businesses; and it further
appearing thal Lhe Debiors are umable to obtain unsccured credit for money borrowed allowable
as an administrative expense under scetion 303(k)(1) of the Code or other secured financing on
equal or more faverable terms than those set forth in the DIP Loan Documents; and after due

deliberation and consideration, and sufficient cause appeaning therefor:
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IT 1S HEREBY ORDERED: ?

L. Disposition. The Motion is granted as set forth herein. Any objections to the
Motion that have not previously been withdrawn or resolved are hereby overruled on their
merits.

2. Jurisdiction; Yenue, The Court has jurisdiction over these cases, the parties and

the Debiors' property pursuant o 28 U.S.C, §1334. This is u core proceeding pursuant to
28 U.S.C. §157(b)}2)(D). Venue of the Chapter 11 Cases and thc Motion is proper under 28

U.S.C. §§ 1408 and 1409.

3. Purpose and Necessity of Financing. The Debtors require the financing described

in the Motion to fund, among other things, the Debtors' cash requircments for working capital
and general corporate needs, for purposes of repayment of all Existing DIP Obligations and all
Existing Pre-Petition Obligations (as such tcrms are defined hercin), and for other purposes
permitted by the DIP Loan Documents. The Debtors belicve that the authorization to borrow
under the DIP Loan Agreement and the DIP Loans is in the best interests of the Dcbtors® esiales
and creditors. The Debtors are imable to obtain adequate unsecured credit allowable as an
adiministrative expense under section 503 of the Code, or other financing under sections 364(c)
or {d) of the Code, on terms that, taken as a8 whole, arc as tavorable as those set forth in the DIP
Loan Agreement and ihe other DIP Loan Documents. A loan facility in the amount provided by
the DIP Loan Agreemeni and the other DIP Loan Documents is not available 1o the Debtors
without granting the DIP Lendcrs superpriority claims, licns and security interests, pursuant to
sections 364{c)(1). (2), (3} and 364(d} of the Codc, as provided in this Final Order and the DIP

Loan Documents. After considering all aliematives, the Debtors have concluded in the excreise

?  Findings of fact shall be consirued as conclusions of law, and conclusions of law shall be construed as findings
of fact, purstiant 1o Bankruptey Rule 7052.
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of their prudent business judgrent that the loan facility provided under the P .oan Documents
represents the best working capilal financing available to them at {lis tme, and affords the added
benefit of assuring the Debtors that financing will be available to them upon consummation of a
plan of reorganization.

4. Good Cause, The ability of the Debtors (o obtain sufficient working capital and
liquidity under the DIP Loan Documents is vilal to the Debtors' estates and ereditors. The
liquidity to be provided under the DIP Loan Documents and as a consequence of the usc of Cash
Collateral will enable the Debtors to continuc to operale their businesses in the ordinary course,
preserve the value of the Debtors’ businesses and expedite their emergence from chapter 11.
Good canse has, therefore, boen shown tor the relief sought in the Metion.

5. Goud Faith. The DIP Loan Documents and this Final Order have been negotiated
in good faith and at arm's-length between the Debtors, the DIP Lenders and the Senior Secured
Naoteholders. Any DIP Louns and/or other financial accommeodations made to the Deblors by the
DIP Lenders and/or the Senior Secured Noteholders, pursuant to this Final Order and/or the DIP
Loan Documents shall be deemed to have been extended by the DIP Lenders or the Senior
Secured Noteholders, as the case may be, in good faith, as that term is used in section 364(c) of
the Code. Accordingly, the DIP Lenders and the Senior Secured Notcholders shall be entitled to
all protoctions afforded under scction 364(e) of the Code. The terms of the loan facility provided
under the DIP Loan Documents are fair and reasonable, reflect the Debtors' exercise of prudent
business judgment consistent with their fiduciary duties and are supported by reasonably

equivalent value and fair consideration.
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6. Borrowing. The Deblors are immediately authorized to oblain Loans, pursuant to
the terms ol the DIP Loan Documents and this Final Order, in the principal amount of up to $305
miilion (which includes a sublimit of $20 million for leiters ol credit),

{a) Available financing and advances under the DIP Loan Agreement will be
used only as provided under the DIP Loan Agreement, and to fund other amounts required or
allowed to be paid in accordance with this Final Order, including, without limitation,
indefeasible payment in full of the Existing DTP Obligations, indefeasible payment, subject to
paragraph 19 hereof, in full of the Existing Pre-Pctition Obligations and adequate protection
payments 1o the Senior Secured Noteholders, as and to the extent required hereunder.

(b}  Trom the date of this Final Order to and including the occurrence of a
closing under the DIP Loan Agreement on the Effective Dale, the Debtors shall continue to have
authorization to obtain T.oans (as defined in the Existing DIP Loan Documents) provided,
however, that (iJany such borrowing shall be as authorized by the First Final Financing Order
and shall be made onty in accordance with the Fxisting DIP Loan Documents and (ii) the
proceeds of any such financings and/or advances shall be used enly in accordance with the
Existing DIP I.oan Agreement and First Fipal Financing Order.

(¢)  Lpon indefeasible payment in full of all outstanding Existing DIP
Obligations, indefeasible payment in full, subject to paragraph 19 hereof, of all outstanding
Existing Pre-Petilion Obligations, this Final Order shall replace and supercede the First Final
Financing Order and all of the provisions of such First Final Financing Order shall be of no

further force and cffect.

7. Use of Collateral. The Deblors are hereby authorized o use the Collateral

including any cash (inclusive of the Senior Secured Notcholder Cash Coilateral, the "Cash
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Collateral"), only in accordance with terms of the DIP Loan Documents and this Iinal Order.
Nothing in this Final Order shall be construed as or deemed to constitute the consent of the DIP
{.enders or Senior Secured Noteholders to the use, sale or Jease of the Collateral, including the
Cash Collatcral, on any terms other than as cxpressly provided herein. Notwithstanding any
termination of the Debtors” authority 10 use the Cash Collateral pursuant to the terms hereof, all
liens, prioritics. rights and remedies provided to the Senior Secured Notcholders and the
collateral agent for the Scnior Secured Noteholders (the "Scnior Secured Noteholder Agent") in
this Final Order shall survive such tenmination and remain in full force and effect with respect to
uny indebtedness artsimg under the Senior Sccured Note Indenture Documents (the "Senior Note
Indebtedness”}, and claims and obligations arising under this Final Order, outstanding on such
termination date.”

8. Stipulations. In providing for post-peiition financing under the DIP Loan
Agreement, the Debtors acknowledge, represent, stipulate and agree that:

{a) all of the Debtors have obtained all authorizations, consents and approvals
necessary from, and have made afl filings with and given all notices to, all federal, state and local
governmental agencies, authoritics and instrumentalities required to be obtained, made or given
by the Debtors in cotinection with the execution, delivery, performance, validity and
enforceability of the DIP Loan Documents to which any Debtor is a paﬁy;

(b)  inentering into the DIP Loan Documents, and except as otherwise
provided herein, and as consideration therefor, the Dcbtors hereby agree that until such time as
all DIP Obligations are indefeasibly paid in full, in cash, and the Commitments are terminated in

accordance with the lerms of the DIP Loan Agreement, the Debtors shall not in any way prime or

* Nothing in this inal Order shalt be construed as an adenission by any party that the consent of the Senior
Sccured Noteholders or the Senior Secured Noteholder Agent is required for the Debtors’ use of Cash
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seck to prime (i.¢., causc to be subordinated) the liens provided to the DIP Lenders and the
Agents under this linal Order by offering a subsequent Jender or any party-in-interest a superior
or pari passu lien, interest or claim pursuant to section 364(d) of the Code or otherwise.

{©) the Debtors are indebted to the Existing DIP Agents and the Exisling DIP
TLenders for the Obligations (as defined in 1hé Fxisting DIP Credit Agreement) under the Existing
DIP Credit Agreement and all documents executed in connection therewith (the “Lixisting DIP
Loan Documents™), as of the date hereof, in the aggregate principal amount oi not Jess thao
$4,620,852.34 constituting loans and undrawn letiers of credit under the Existing DIF Loan
Documents, together with interesi and fees accrued and accruing thereon in respect of such loans,
together with costs, expenses, fees (including attorneys' fees), indemnitics, reimbursement
obligations and other charges now or hereafier owed to and inchuding the date of indefcasible
paviment of the Existing DIP Obligations (as defined herein) by the Debtors to the Exisiing DIP
Agents and the Existing DIP Lenders (collectively, with any amounis advanced under the
Existing DIP Loan Documents prior Lo the indefeasiblc payment of all such Obligations, the
“Pxisting DIP Obligations™), all of which are securcd by the liens and security interests granted
to the Fxisting DIP Agents und Existing DIP Lenders Liens under the Existing DIP Loan
Documents and the First Final Financing Order (the "Existing DIP Liens"}, and unconditionally
owing by the Debtors without avoidance, offset, defense, objection, action, subordination or
counterclaim of any kind. nature and description whatsoever;

(d) the Debtors arc indebled to the Existing Pre-Petition Agents and the
Existing Pre-Petition Lenders for the obligations under the Existing Pre-Petition Loan

Documents, as of February 23, 2004, in the aggregate principal amount of not less than

Collateral.
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$243,200.000 constituting loans and undrawn letters of credit under the Existing Pre-Petition
Loan Documents, together with interest, at the non-default rate set forth in the Existing Pre-
Petition Loan Documents, and fees acerued and accruing thercon in respect of such loans,
together with costs, expenses, foes (including reasonable attorneys' fees), indemnitics,
reimbursemnant obligations and other charges now or hereafter owed to and including the date of
indefeasible pavment of the Existing Pre-Petition Obligations (as defined herein). subject 1o
paragraph 19 hereof, by the Debtors to the Existing Pre-Petition Agents and the Existing Pre-
Petition Tenders pursuant (o the Existing Pre-Petition Loan Documents, including any interest
payable under or in connection with (A) that certain 1SDA Master Agreement, dated as of Junc
30, 2000, between The Chase Manhatian Bank (1/k/a JPMorgan Chase Bank) and Oglebay
Norton Company and (B) that certain ISDA Master Agreement, dated January 14, 2002, between
National City Bank and ON Marine Services Company and Oglebay Nerlon Marine Services
Company, I..L.C.}{collectively, the “Existing Pre-Petition Obligations™), all of which are secured
by the Existing Pre-Petition Liens and arc unconditionally owing by the Debtors without
avoidance, offset, defense, objection, action, subordination or counterclaim of any kind, nature
and description whatsoever,

() all of the Debtors will receive and have received reasonable consideration
in exchange for the making of the DIP Loans, the use of the Cash Collateral and the other
financial accommodations provided under the DIP Loan Documents and this Final Order;

{f as of the date of this Final Order, there are no other liens on or security
inierests in the Collaieral except for the Permitted Liens, the Cash Management Liens (as defined

herein), and the Existing Pre-Petition Liens;
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(g)  all payments made by the Debtors to the Existing DIP Lenders or Existing
DIP Agents, prior to or afler the Filing Date, and to the Existing Pre-Petition Lenders, prior (o or
{subject to paragraph 19 hercof) after, the Filing Date, are legal. valid and non-avoidable;

(h) the Debtors do not possess, may not asseri and have waived any claim,
objection, action, counterclaim, offset, right or defense ol any kind or narure which could in any
way affect the validily, priority, enforceability and nonavoidability of the Fxisting DIP
Obligations, Existing Pre-Petition Obligations, Existing P Liens or Existing Pre-Petilion Liens
or which would reduce or affect the obligation of the Debtors to pay the Existing DIP
Obligations or ihe Fxisting Pre-Pctition Obligations;

(1 the Debtors hereby release, discharge and acquit the Existing DIP Agents,
Existing DIP Lenders, and subject to the provisions of paragraph 19 hereol, the Existing Pre-~
Petition Lenders and the Existing Pre-Petition Agents and cach of their respective agents,
olficers, directors, attorneys and employecs, from any und all claims and causes of action of
gvery type, nature and description arising out of the Existing DIP Loan Documents, Exisiing Pre-
Petition Loan Documents or any other relationship with the Debtors prier to the entry of this

Final Order.

9. Fees and Deposit. All fees paid und payable and costs and/or expenses

reimbursed or reimbursable under the DIP Loan Agreement, the other DIP T.oan Documents and
this Final Order by the Debiots to the DIP Lenders, the Agents, the Existing DIP Agents, the
Existing DIP Lenders, the Existing Pre-Petition Lenders or the Ixisting Pre-Petition Agents are
hereby approved. To the extent not previously paid, the Debtors are hereby authorized and
dirceted (o pay all such fees, in accordance with the terms of the DIP Loan Documents and this

Final Order, without the necessity of the Debiors, the DIP Lenders, the Agents, the Existing DIP
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Agents, the Existing DIP Lenders, the Existing Pre-Petition Lenders or the Existing Pre-Petition
Agents filing any further application with the Court for approval or payment of such fees or
expenses provided, however, that the Court requires all parties receiving reimbursement of
professional fees, costs and/or expenses in whele or in part with property or proceeds of property
of the cstate to file a fee application that sels forth such fees, costs and expenses. Upon payment
of such fees, such fees shall be deemed fully earned and non-refundable, subject to the usual fee
application process required by this Court.

10.  Authority to Exccute and Deliver Necessary Docurments, Each of the Debtors is
aulhorized and empowered Lo enter into and deliver the DIP Loan Agreement and the other P
I.oan Documents in each case including any amendments thereto, and including UCC financing
statcments and mortgages or deeds of trust encumbering all of the Collateral and securing all of
the Debtors’ obligations under the DIP Loan Agrecment, including repayment of all DIP
Obligations. Each of the Debtors is hereby further authorized and directed (a) to performall of
their obligations under the DIP Loan Documents and such other agreements as may be required
by the DIP Loan Documents to give effect to the terms of the financing provided for in this Final
Order; (b) to perform all acts required under the DIP Loan Documents and this Final Order,
including, without limitation, the payment of fecs and the reimbursement of present and future
rcasonabie costs and expenses (including without limitation, attorneys' fees and legal expenses),
subject to the requirement that all professional fees and expenses require approval of the Court,
paid or incurred by the DIP Lenders, the Agents, the kxisting Pre-Petition Lenders, the Existing
Pre-Petition Agents or the ad hoe committee of Senior Secured Noteholders (the "Ad Hoe
Committee of Senior S8ecured Noteholders") as and 1o the extent provided {or in this Final Order,

the DIP Loan Agreement and the other DIP Loan Documents, all of which unpaid fces,
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commissions, costs and expenses paid or incurrcd by the DT Lenders or the Agents shall be
included and constitute part of the principal amount of the DIP Obligations, and be secured by a
first priority lien on and sceurily interest in all of the Collateral, except to the extent otherwise
provided for in this Final Order, the DIP Loan Agreement and the other DIP Loan Documenis;
and (c¢) to do and perform all other acts, 10 make, execute and deliver all other ipstruments,
agreements and documents, which may be reasonably requested by the DIP Lenders, the Agents,
the Existing Pre-Petition Lenders or the Existing Pre-Petition Agents. The obligations under the
DIP Loan Documents and this Final Order shall constitute valid and binding obligations of each
of the Debtors enforceable against each of them, and each of their successors and assigns, in
accordance with their terms and the terms of this Final Order.

11.  Amendments. The Debtors, with the express wriilten consent of the Required
Lenders under the DIP Loan Agreement, may enter into any amendments or modifications to the
DIP Loan Agreement and the other DIP T.oan Documents withould the need of further notice and
hearing or order of this Court, provided that such modifications or amendments do not materially
adversely affect the rights of any other creditor, cquity holder or party in intcrest, and provided
[urther, that notice of any such amendment shall be filed with the Court and served upon counsel
to the Committee, the.Office of the United States Trustee, counsel to the Ad Hoc Committee of
Scnior Secured Noteholders, and any affected creditor, equity holder or party in interest.

12.  Repayment of the Existing DIP Obligations. The Debtors are hereby authorized
and dirccted to:

{a)  use the proceeds of the DIP Loans, immediately upon cntry of this Final

Order, to pay in full all Existing DIP Obligations that are outstanding as of the Fifective Date
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and to replace or cash collateralize, as necessary, any Jellers of credit remaining outstanding
undcer the Exisling DIP Loan Documents; and

{(b)  upon indefeasible payment in full of all cuistanding Existing DIP
Obligations from the procecds of the DIP Loans, all Existing DIP Liens and claims related to the
Existing DIP Qbligations or arising under the First Interim Financing Order or First Final
Financing Order, in respeci of the Existing DIP Obligations, shall be and shall be deemed
released, extinguished, discharged. fully satisfied and of no further force and ctfect. The Debtors
are hereby authorived and directed, once the Exisling DIP Obligations have been Paid m Full {as
defined in the Existing DIP Credil Agreement). and any outstanding letters of credit under the
Existing DIP Loan Nocuments have been replaced or cash collateralized, to tile any and all
terrmination statements or other similar instruments cvidencing the termination of the Existing
DIP Liens,

(¢)  Notwithstanding the foregoing or the receipt of payment in full of all
Existing DIP Obiigations and subject to requirements of the usual fee application process for all
professional fees and expenses that arc to be paid by or out of the assets of the estate, the Debiors
shal] pay that portion of the Existing DIP Obligations that constitutes reasonable fees and
disburscments ol the professionals retained by the Existing DIP Agents and the Exisimg DIT
Tenders in these Chapter 11 cases prior to the indeleasible payment of the Lixisting DIP
Obligations, in amounts in excess of any retainer or pre-paid fees held by such professionals,
upon receipt by the Debtors, counsel to the Debtors, counsel to the Commiliee, counsel to the Ad
Hoc Commiiltee of Senior Sceured Noteholders, counsel to the DIP Lenders and the Office of the

United States Trustee of invoices relating thereto,
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13.  Repayment of the Fxisting Pre-Pelition Obligations.

(a) The Debtors are hereby autherized and direcied to use the proceeds of the
DIP Loans, immediately upen cntry of this Final Order. to pay in full all Existing Pre-Petition
Obligations that are owtstanding as ol the Effective Date, and 10 replace or cash collateralize any
ouistanding letters of credit under the Existing Pre-Petition Loan Documents; and

{b}  upon indefeasible payment in full of all cutstanding Existing Pre-Petition
Obligations frem-the-provccdsoftreDHR-Lenns, 4]l Existing Prepetition Liens and claims related
to the Existing Pre-Petition Obligations or arising under the First Interim Financing Order or
First Final Financing Order shall be and shall be decmed released, extinguished, discharged,
fully satisfied and of no further force and efVect, The Debtors are hereby authorized and
directed, once the Existing Pre-Petition Obligations have been paid in full and any outstanding
letters of credit under the Existing Pre-Petition Loan Documents have been replaced or cash
collaleralized, to filc any and all termination statements or other similar instruments evidencing
the termination of the Existing Pre-Petition Liens.

© Notwithstanding the foregoing or the receipt of payment i full of all
Existing Pre-Petition Obligations and snbject 1o the requirements ot the usual fee application
process for all professional fees and expenses that are to be paid by or out of the assets of the
esiute, the Debtors shall pay that portion of the Existing Pre-Petition Obligations that constitutes
reasonable fees and disbursements of the professionals retained by the Existing Pre-Petition
Agents and the Existing Pre-Petition Lenders in these Chapter 11 cases prior to the indefeasible
payment of the Existing Pre-Petition Obligations, in amounts in excess of any retainer or pre-
paid fees held by such professionals, upon receipt by the Debtors, counsel to the Debtors,

counsel to the Committee, counsel to the Ad Hoc Commitlee of Senior Sccured Noteholders,
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counsel Lo the NP Lenders and the Office of the United States 1'rustee of invoices relating
thereto.

14.  Payment of Commitment [igg. The Debtors arc authorized and directed to pay all
amounts due and owing under the Note (as defined in th:; Moition) and. upon payment, the Note
shall be deemed satisfied in full and cancelled. The Note constitutes a valid and enforceable
obligation of the Debtors that evidences the unpaid balance of the Commitment Fee. The
payment of the Commilment Fee (as defined in the Motion) represents an exercise of the
Debtors’ sound business judgment and is in the best interests of the Debtors” respective estales,
¢reditors and parties in interest,

15. Supetpriority Clayun and Lien Prioritv. To secure ali of the DIP Obligations, the
DIP Lendets and the Agents are hereby granted ) S Ll:i eet fo Hhe PY’OV {sions AG 13

hereok:
(a) an allowed superpriority administrative expense claim (the “Superpriority
- Claim™) pursnant 10 section 364(c)(1) of the Code for all of the DIP Obligations, having priority
over any and all administrative expenses ol the kinds specified in or arisimg or ordered under
sections 105(a), 326, 328, 330, 331, 503(b), 506(c), 307, 546(c), 726 and 1114 of the Code,
whether or not such expenses or claims may become secured by a judgment lien or other non-
consensual lien, levy or attachment, subject and subordinate in prority of payment only to the
Priorily Professional Expenses (up to the Carve-Our Amount after an Event of Default or a
default hereunder) and the US1/Clerk Fees; and

(b}  pari passy with the Cash Management Liens and subject only to Permitted

Priority [iens and, during the occurrence and conlinuance of an Event of Default or a default

hercunder, to the payment ol Priority Professional Expenses up to the Carve-Out Amount and

UST/Clerk Fees, as provided in this Final Order, the DIP Lenders and the Agents arc hereby
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granted, cffeclive immediately: (i) a first priority, perfected security interest in, and lien, under
scetion 364(c){2} of the Code, upon all of the Unencumbered Collatersl; {ii) a first priority,
perfected priming secunity interest in and lien, under section 364{(d)(1) of the Codc, upon all Pre-
Petition Collateral, in all cases, senior to any and all present and future liens, claims or
encumbrances against the Pre-Petition Collateral, including, without limitation, any and all
Existing Pre-Petition Liens, and Replacement Licns; and (iii) a junior, perfoeted security interest
in and lien, under section 364(c)(3) of the Codc, upon all Junior Collateral (collectively, the
“Post-Petition Liens™);

{¢}  nolien or sceurily interest granted to the DIP Lenders or the Agenls under
this Final Order, including the Post-Petition Liens shall (a) be subject to any lien or security
interest that is avoided and preserved for the benefit of the Deblors' estates under scction 551 of
the Code, or {b) hercaller be subordinated o or, except as otherwise provided in this Final Order,
made pari passu with any other lien or security interest under section 364(d) of the Code or
otherwise;

{d)  the liens and security interests arising hercunder shall be and hereby arc
fully perfected liens and sceurity interests, such thal no additional steps need be taken by the DIP
Lenders or the Agents to perfect such interests. Any provision of any fease, loan document,
edsernent, use agreement, proffer, covenant, license, contract or other instrumentl or agreement
that requires the conscnt or approval of one or more landlords, licensors or other partics, or
requires the payment of any fees or obligations lo any governmental entity, non-governmental
entity, or any other person, in order for any of the Debtors to pledge, grant, mortgage, sell, assign
or otherwise transfer any fee or leasehold intcrest, the proceeds thereof or oiber Collateral shall

have no force or effect with respect to the transactions granting the DIP Lenders, the Agents, the
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Intermediary Bank, the Senior Secured Notcholders or the Senior Secured Notcholder Agent a
priority sceurily interest in such fee, leasehold or other intercst or other Collateral or the proceeds
of any assignment, sale or other transfer thereof by any of the Debtors in favor of the DIP
Lenders, the Agents, the Intermediary Bank, the Senior Secured Noteholders or the Senior
Secured Noteholder Agent in accordance with the terms of the DIP Loan Agreemeni or this Final
Order;

{e} the Post-Petition Liens, Superpriority Claim and other rights and remedics
granted to the DIP Lenders and the Agents under this Final Order shall continue in 1his and in
any superseding case or cases under the Cede, and such liens and security interests shall maintain
their first prioriiy as provided in this Final Order until all the DIP Obligations have been
indefeasibly Paid in Full (as defined in the DIP Loan Agreement); and

{0 nothing contained herein shall be construed to grant a priming lien on the
pre-petition collateral presently subject to the First Preferred Fleet Mortgage between the

Debtors and National City Bank, dated as of July 14, 1997,

16.  Adequatc Proteciion for Senior Sccured Noteholders. As adequate protection

against the diminution in the value or amount of the Pre-Petition Collateral and for use of the
Pre-Petition Collateral (including the Senior Secured Noteholder Cash Collateral) by the Debtors
and in accordance with scetions 361, 363(e), and 364(d) ol the Bankrupicy Code, the Scnior
Secured Noteholders are hereby granted:

(a)y  wvalid, perfected, second priorily post-petition security interests in and liens
{(such liens, ihe “Replacement Liens™} on all Collateral, and all cash and non-cash procecds,
rents, products and profits of any Collateral, which Hens and security interests shall be and

hereby arc fully perfected liens and security interests withour the need for any additional steps to
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be tuken by the Senior Secured Noteholders or the Senior Sccured Noteholder Agent to perfect
such interesis, to secure an amount equal to the aggregate reduction in the value or amount of the
Pre-Petition Collateral, whether by depreciation, use, salc, loss, decline in market price or
otherwise (any such diminution in value, the “Adequate Protection Obligations”), provided,
howcver, that notwithstanding anything to the contrary, the Replacement Liens shall be and
remain junior and subordinate in all respects to (1) the Post-Petition Licns and/or payment of any
DIP Obligations on account thereof; (if) the Permiited Priority Liens; (ili) during the occurrence
and continuation of an Event of Defauli or a default hereunder, the payment of Priority
Professional Expenses up to the Carve-Out Amount; (iv) the Cash Managemeni Liens; and (v)
the UST/Clerk Fees;

)] except for (i) the Post-Petition Liens; (i) the Permitted Priority Licns; (i)
during the occurrence and continuance of an Event of Delault of a default hercunder, the
payment ol Priority Professional Expenses up to the Carve-Out Amount; (iv) the Cash
Management Liens; and (v) the UST/Clerk Fees, no lien or scourity interest in any property of
the Debtors granted ot arising on or afier the Filing Date (including, without Jimitation, liens and
security lnterests, if any, granted in favor of any lederal, state, municipal or other govemnmental
unit, commission, or board for any liability of the Debiors) shall be created or permitied 1o be
pari passu with, or senior to the Replacement Liens;

(©) to the extent that the Replacement Liens prove insufficient to provide the
Senior Sccured Noeteholders with adequate protection, the Senior Secured Noteholders shall be
granied a junior superpriorily administrative claim (the “Adequate Protection Clairas™) under
section 307(b) of the Code, in an amount equal to the Adequaie Prolection Obligations, having

priority over any other ¢laims including claims made pursuant to scetion 507(b) of the

YH2HI 7 21

TRADEMARK
REEL: 003355 FRAME: 0889




Bankrupicy Code, and junior in prierity only to the Superpriority Claim held by the DIP Lenders
and subject only to payment of DIP Obligations, the UST/Clerk Fees, and during the occurrence
and continvance of an Event of Default, the payment of Priority Professional Expenses up to the
Carve-Ont Amount; and

(d}  provided that no Lvent of Defaull or default hereunder has occurred and is
continuing, as further protcetion for use of the Pre-Petition Cellaieral (including the Senior
Securcd Noteholder Cash Collatcral) by the Debtors, and in accordance with sections 361,
363(e), and 364(d) of thc Bankruptcy Code, the Debtors shall pay all reasonable attorneys® fecs
and costs of Hermigan, Bennett & Dorman LLP and [ocal counsel for the Ad Hoc Cominittee of
Senior Secured Noteholders, incurred by the Ad Hoe Comumittee of Senior Sceured Noieholders
from and after the Filing Date, subject to the requirements of the usual fee application process
for all professional fees and expenses that are to be paid by or out of the asscts of the estate and
otherwise upon receipt ol invoices for such professional fees and expenses by the Debtors,
counscl to the Debtors, counsel to the Commiitiee, counsel to the Agents and the Office of the
United Stales Trustee,

17.  Section 532 Rights. For the sake of clarity and specificity, nothing contained in
this Final Order or the DIP Loan Documents shall in any way be construed as an order limiting
or othcrwise impairing the rights of the DIP Lenders, the Agents, the Senior Secured Noteholders
or the Senior Secured Notcholder Agent as provided in Section 552 of the Code;

I8.  Priority Professional Expenses and UST/Clerk Fees Curve-Out. The payment of

any amounts on account of the licns and secunity interests and the Superprionity Claim granted

herein 1o the DIP Lenders and the Agents shall be subject and subordinaie only to:
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(a) amounts payable pursuant to 28 U.8.C. § 1930(a)(6) and any fces payable
to the Clerk of the Court {collectively, the *UST/Clerk Fees™); and

{b}  allowed fees and expenses of allomeys, accountants, and other
professionals retained in these Chapter 11 cases pursuant to sections 327, 328, 330, 331 and 1103
of the Code by the Debtors and the Committee to the extent that such amounts do not exceed in
the aggregate $5 million (inclusive of any holdbacks required by the Court} (the “Carve-Out
Amount”™). So long as no Event of Default or default by any of the Debtors in the performance
or observance of uny of their obligations under this Final Order has occurred and is continuing,
the Debtors shall be penmitied to pay UST/Clerks Fees and Priority Professional Iixpenses
allowed and payable under sections 327, 328, 330 and 331 of the Code, as the same may be due
and payable in accordance with any applicable order of the Court, and such payments shall ngt
be applied against the Carve-Oul Amount. After the occurrence and during the continuation of
an Event of Default or a2 defauli by any of the Debiors in the performance or observance of any
of their obligations under this Final Order, any payments actually made of fees and expenses to
such professionals (including pavments made out of pre-P.ctitiun Daie retainers) pursuant to
sections 327, 328, 330, 331 and 1103 of the Code or otherwise, shall reduce the Carve-Out
Amount on 8 dollar-for-doilar basis; and

{c) Priority Professional Expenses shall also include any payments which are
authorized to be made pursuant to any Court-approved procedure for monthly or other paymeni
of administrative expenses; provided. that nothing contained herein shall (i) be construed to
exempt those persons hereatter recelving interim compensation payments or reimbursement of
expenscs pursuant to any such Court-approved procedure for interim payments of administrative

expenses from the applicable provisions of bankruptey law, including the requirements that such
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compensation or reimburgement be allowed on a final basis after the filing of appropriaie (ee
applications and (ii) be construed as consent to the allowance of any fees and expenses referred
to above and shall not affect any right of the DIP Lenders, the Ayents, the Senior Sccured
Noteholders or the Senior Secured Noteholder Agent to object to the reasonableness of such

amounts; provided, further, that Priority Professional Expenses shall not include, and proceeds of

the DIP Loans (as to the DIP Lenders) and the Cash Collateral (as to the DIP Lenders and the
Senjor Secured Notcholders} shall not be used for the payment or reimbursement ol any fees or
disbursements of the Debtors, the Commitiee or any trustee appointed in these Chapter 11 Cases
incurred in connection with the assertion and prosecution of, or joinder in, any claim, counterclaim,
action, proceeding, application, motion, objcction, defense or other contested matter, the purpose
of which is to seek any order, judgment, determination or simiiar relief: {A) commencing or |
prosccuting any action asserting claims pursuant to scetions 542, 544, 545, 547, 548, 549, 550,
551, 553(b) or 724(a) of the Code or other cause ol aciion {(whether arising under staie law, the
Code or other federal law) agamst the DIP Lenders, the Agents, the Existing DIP Lenders, the
Lxisting DIP Agents or the Intermadiary Bank with respect 10 the validity and extent of the DIP
Obligations, the Existing DJP Obligations, or the validity, extent and priotity of liens aud security
interests securing the DIP Obligations and the Existing DIP Obligations of Lhe Debtors; (B)
invalidating, setting aside, avoiding or subordinating, in whole or in part, the DIP Lenders', the
Agents’ or the Intermediary Bank's liens or security interests in the Coilateral; {C} preventing,
hindering or delaying (whether, direcily or indirectly) the DIP Lenders or the Agents in respoct of
their licns and security interests in the Collateral or {13} authotizing the use of the Cash Collateral
on lerms other than those set forth in this Final Order without the consent of the DIP Lenders, the

Agents. No liens, claims, interesis ot priority status other than Permitted Priority Licns, Priorily
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Professional Expenses (up to the Carve-Out Amount after an Event of Default or 2 default
hereunder), the Cash Management Licns and UST/Clerk Iecs. having a lien or administrative
priority superior Lo, o1 pari passu with, those granted by this Final Order to the DIP Lenders, the
Agents, the Senior Secured Noteholders or the Senior Secured Noteholder Agent shall be granted
while any pertion of the DIP Obligations remains outstanding or any Commitment under the DIP
Loan Agreement remains in effect without the written consent of the Required Lenders under the
DIP Loan Agreement.

(dy  Effective upon entry of this Final Order, in exchange for priorily pavment
of the Priority Profcssional Expenses, the parties entitled to be paid therefrom shall not be
entitled, directly or indirectly, to charge the Collateral whether by operation of Sections 103,
506(c) or 552(b) or otherwise. The waiver set forth in the immediately preceding sentence is for
the sole benefit of the DIP Lenders, the Agents, the Intermediary Bank, the Senior Secured
Notcholders and the Senior Secured Noteholder Ageni and no other party shall be entitled to
asscri any ¢laim or defense on account of such waiver,

19. Committee Investigation Period. Notwithstanding anything in (his Fiual Order or

in the DIP Loan Agreement to the contrary, any party in interest (other thau the Debtors, the
Senior Secured Noteholders and Senior Secured Noteholder Agent who have expressly waived
their ights to do so upon entry of this Final Order as provided herein), ineluding the Committec,
may copimence any adversary proceeding or contested matter chatlenging the validity,
enforceability or priority of the obligations owed to the Existing Pre-Petition Lenders or the
Existing Pre-Petition Obligations or, to the exient they secure obligations gwed to the Existing
Pre-Petition Lenders or the Existing Pre-Petition Obligations, the Existing Pre-Petition liens, or

othcrwise assert on behalf of the Debtors, their estates and their creditors any claim or cause of
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action against the Existing Pre-Petition Lenders, no later ihan the date that is sixty (60) days after
the filing of an application for cntry of an order authgrizing the retention of counsel for the
Committee {the “Investigation Termination Date™). 1f no such adversary proceeding or contested
matter is properly commenced as of such date {or such Jater date as extended only by wrillen
conscnt of the Existing Pre-Pctition Lenders or further order of this Court, upon cause shown),
the obligations owed to the Existing Pre-Petition Lenders shall constitute allowed claims, not
subjcet to avoidance or subordinatien, for all purposes in the Chapter 11 Case, and the Existing
Pre-Petition Licns shall be deemed legal, valid, binding, perlected, enforceable and otherwise
unavoidable, and the obligations owed to the Existing Pre-Petition Lenders and the Existing Pre-
Petition Liens shall not be subject to any other or further challenge by any party in inlerest, and
the stipulations in paragraphs 8(c) and 8(d) and 8(g) through B(1) (in euch case, inclusive) shall
be deemed binding on all partics.

20.  Limitation On Additional Surcharges. Neither the Collateral nor the DIP Lenders,

Agents, the Existing DIP Lenders, Existing DIP Agcents, the Intermediary Bank, the Senior
Secured Noteholders or Senior Sccured Noteholder Agent shall be subject 1o surcharge, pursuant
1o sections 506(c), 352(b) or 105(a) of the Codc. or oiherwise, by any of the Debtors or any other
party in imerest. No aclion, inaction, or acquicscence by the DIP Lenders, the Agents, the
Existing D1P Lenders, the Existing DIP Agents, the Intermediary Bank, the Senior Secured
Notcholders or Senior Secured Noteholder Agent inchuding funding the Deblors’ ongoing
operations under this Final Order, shall be deemed (o be or shall be considered as evidence of
any alleged consent by the DIP Lenders, the Agents, the Existing DIP Lendcers, the Exisiing DIP
Agents, the Intermediary Bank, the Senior Secured Notcholders and Senior Secured Noteholder

Agent io a charge against the Collateral pursuant to sections 506{c} or 103(a} ol the Code. The
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DIT Tenders, the Agents, the Existing DIP Lenders, the Fxisting DIP Agents, the Intermediary
Rank, the Senior Sceured Noteholders and the Senior Secured Noteholder Agent shall not be
subject in any way whatsoever to the equitable doctrine of “marshaling” or any similar doctrine
with respect to the Collateral.

21.  Additional Perfection Measures,

()  The liens, sccurity interests and priority granted to the DIP Lenders, the
Agenis, the Intermediary Bank (as defined below), the Senior Secured Noteholders and Senior
Secured Noteholder Agent pursuant to this Final Order with respect to property of the Debtors'
estates shall be perfected by operation of law upon entry of this Final Order by the Court.
Neither the Debtors nor the DIP Lenders, the Agents, the Senior Secured Noteholders and Senior
Secured Notcholder Agent shall be required to enter into or to obtain landlord waivers,
mortgagee waivers, bailee waivers, warehouseman waivers or ether waiver or consent, or to file
or record financing statements, mortgages, deeds of trust, leasehold mortgages, notices of lien or
similar instruments in any jurisdiction {including, trademark, copyright, trade name or patent
assignment filings with the Uniled State Patent and Trademark Office, Copyright Office or any
similar agency with respect to iniellectual property), or obtain consents from any licensor or
similarly situated party-in-interest, or take any olher action in order to validaie and to perfect the
security interests and liens granted to the DIP Lendcrs, the Agents, ihe Intennediary Bank, the
Senior Secured Noteholders and Senior Secured Noteholder Agent pursuant to this Final Order.

®) IT the DIP Lenders, the Agents, the Intermediary Bank, the Senior Secured
Noteholders or Senior Secured Noteholder Agent in their sole discretion, choose to obtain
consents from any landlord, licensor or other party in interest, to file mortgages, [inancing

statcments, nolices of lien or similar instruments, or to otherwise record or perfect such security
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interests and liens: (1} all such documents shall be deemed to have been recorded and filed as of
the time and on the date of entry of this Final Ovder; and (ii} no defect in any such act shall affect
or impair the validity, perfection and enforceability of the liens granted hereunder.

(¢)  Inlieu of obtaining such consents or filing any such morigages, financing
statemenis, notices of lien or similar instruments, the DIP Lenders, the Agents, the Intermediary
Bark, the Senior Sceured Noteholders or Senior Secured Noleholder Agent may, at their solc
discretion, choosc to file a true and complete copy of this Final Order in any placc at which any
such instruments would or could be filed, together with a deseription of Collateral located within
the geographic area covered by such place of filing, and such filing by the DIP Lenders, the
Agents, the Intermediary Bank, the Scnior Secured Noteholders or Senior Secured Noteholder
Agent shall have the same effect as if such morigages, deeds of trust, financing statements,
notices of lien or similar instruments had been filcd or recorded at the time and on the date of
entry of this Final Order.

22.  Application of Collateral Proceeds. Except as otherwise provided in this Final
Order, the ﬁebtors and the Intermediary Bank arc hereby authorized and directed to remit to the
DIP Ienders or the Agents, us the case may be, one-hundred percent (100%) of all collections
on, and proceeds of, the Collateral (subject to the satisfaction of any liens and security interests
in such Collateral described particularly in the P Loan Agreement and herein as being scnior
to the liens and security interests of the DIP Lenders and the Agents), including ail accounis
receivable collections, proceeds of sales of inventory, fixed assets and any other assets, including
sales in and outside the ordinary course of business, and all other cash or cash cquivalents which
shall at any time on or after the Petition Thate come into the posscssion or contro] of the Debtors,

or to which Debtors shall become entitled at any time. The automatic stay provisions of scction
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362 of the Code are hereby modified (o permit the DIP Lenders or the Agents to retain and apply
all collections, remittances and proceeds of the Collateral in aceordance with this Final Order
and the DIP Loan Documents to the DIP Obligations, first to fees, costs and expenses owed
under the DIP Loan Documents, then {o interest, and then Lo principal;

(a) Notwithstanding any cash munagement agrecments or any order entered
continuing the Debtors' use of their current cash management system, the Existing Pre-Petition
Lenders shail not use the proceeds of any Collateral in any accounts maintained or controlled by
them except as provided under the DIP Loan Documents and this Final Order and any funds
currently held, or received by the Existing Pre-Petition Lenders afler the Petition Date, shall be
held by such Existing Pre-Petition Lenders or treated in accerdance with the DIP Loan
Documents and this Final Order, to be dealt with in accordance with the Debtors' cash
management system as it has been modificd to give effect to the DIP Loan Agreement.

23.  Access to Information, Without limiting the rights of access and information

afforded the DIP Lenders or the Agents under the DIP oan Agreement, the Debilors shall permit
represcntatives, agents and/or employees of the DIP Tenders, the Agents, and the Ad Hoc
Committee of Senior Secured Notcholders 1o have reasonable access to their premiscs and their
records during normal business hours (without unreasonable interference with the proper
operalion of the Debtors’ businesses) and shall couperate, consult with, and provide to such
persons all such non-privileged infonmation as they may reasonably request. The Debtors shall
itmely serve tpon counsel to the DIP Lenders, the Agents, and the Ad Hoc Committee of Senior
Sceured Noteholders all pleadings and other docuruents filed by the Debtors m the Chapter 11
Cases, including the financial reports required by the United States Trustec’s office, and shali

continue (o supply such rcporis as are required under the DIP Loan Documenis or as requested
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by the DIP Lenders, the Agenis, and the Ad Hoe Committee of Senior Sceured Noteholders, The

Dcbtors shall previde the DIP Lenders, counsel to the Agents, and counsel o the Ad Hoc
Commitiee of Senior Secured Notehiolders with copies of all material documenis provided to the
Committee, as well as copies of all non-privileged consultants’ reports, appraisals, business
plans, and similar documents as they become available 1o the Debtors (whether or not provided
to the Committee). including, without limitation, any and all audits and other non-privilcged
rcports prepared by the Debtors’ accountants.

24, Access to Collateral.

{a) Upon the occurrence of an Event of Default or violalion of this Final
Order, the automatic stay of Code section 362(a) shall be terminated only after further order of
the Courl, in response to a motion breught in accordance with paragraph 26(c) hereof, granting
relief from the automatic stay allowing the DIP Lenders or Agents to enter upon any leased or
licensed premises of any of the Debtors for the purpose of excrcising any remedy with respect to
Collateral located thercon and shall be entitled 1o all of the Debtors’ rights und privileges as
lessee or licensee under such leasc or license without interference from the landlords or licensors
thercunder, provided that upon the request of the DIP Lenders or Agents, they shall only pay
hase rent, or other obligations as required under the Code, of the Debtors that first arise after the
DIP Lenders' or Agents' written notice of the motion referenced above and that arc payable
during the period of such occupancy by the DIP Lenders or ihe Agents, as the case may be,
calculated on a per diem basis. Nothing herein shall require the Debtors, DIP Lenders or Agents
w assume any lease under section 365(a} of the Code as a precondition to the righis afforded to
the DIP Lenders in this paragraph. Such motion for relief from the antomatic stay shall be heard

in accordance with the terros of paragraph 26(c) of this Final Order.
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(b}  Dcbilors shall give the DIP Lenders and the Agents, their representalives
and consultants, reasonable access to the Debtors® facilitics, offices, books and records during
normal business hours to cnable such parties, among other things, to inspect the Collateral,

25, Cash Managsement System. The Debtors are anthorized and directed to maintain

their cash management system in a manner consistent with the DIP Loan Documents and this
Final Order.

(a) Notwithstanding anything to the contrary contained in (hjs Final Order or
the DIP Loan Documents, KeyBank N A, in its capacity as cash management bank with which
the Debtors continuc to maintain Jockbox and eperaling accounts {in such capacity, the
“Intermediary Bank™), is hereby granted for all obligations owed by Debtors to the Intermediary
Bank in its capacily as Intermediary Bank, including, inter alia, al) costs, charges. fees, cxpenses
and other liabilities incurred in such capacity and payuble under the Intermediary Bank
Agreements (as defined herein) (collectively, the "Intermediary Bank Obligations"), effective
immediately, (a) $1 million of cash to be held as cash collateral by the Intermediary Bank for any
Intermediary Bank Obligations,” {b) under Scction 364 of the Code, a perfected security interest
in, and lien upon, $5 million of the Collaieral (the "Cash Management Liens"), $2 million of
which Cash Management Liens shall be pari passu with the first $70 million of Post-Petition
ILiens granted to the DIP Lenders and the Agents under this Final Order and the DIP Loan
Docurnents and $3 million of which Cash Management Liens shall be pari passu with the second
$233 million of Post-Petition Licns granted {o the DIP Lenders and the Agents under this Final
Order and the DIP Loan Documents, which Cash Munagement Licns shall be in gll respects

senior to the Replacement T.iens.
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(b The Cash Management Liens shall be and hereby are fully perfected liens
and secunity interests without the need lor any additional steps to be taken by the Tntermediary
Bank to perfect such interests. No lien or scourity interest granted to the Intermediary Bank
under this Final Order shall be subjcct to any lien or security interest that is avoided and
preserved for the benefit of the Debiors® estates under Section 551 of the Code, or hereafter be
subordinated to or made pari passu with any other lien or security interest other than the liens
granted to the DIP Lenders and the Agents under this Final Order and the DIP Loan Documents,

{c) Notwithslanding anything to the contrary contained in any document
relating to the Dcbtors or any of their aceounts among the Debtors and the Intermediary Bank
(collectively, the "Intermediary Bank Agreements”), the Intermediary Bank is not entitled to
exercise any remedies, whether pursuant to agreement or applicable non-bankruptcy law, on
account of the Cash Management Liens unless and until all DIP Obiigations have been
indefeasibly paid in full and the Commitments have been terminated.

(d)  Notwithstanding anything to the contrary contained berein, the Debtors arc
authorized to pay to the Inlermediary Bank any fces, expenses and charges in accordance with
the Intermediary Bank Agrecments governing the operation of the Debtor's cash management
svstem and the Intermediary Bank's past practices with the Debtors.

(e) The Intermediary Bank Agrecments are hereby approved and the Debtors
are authorized to cnter into such Intermediary Bank Agreements.

26.  Automatic Stay Modified. The automatic stay provisions of section 362 of the

Code, to the extent applicable and subject to further order of this Court as set forth in Scetion (¢)

below, shall, with respect to subparagraph (a), and may, with respect to subparagraphs (b) and

: For purposes of this order, the DIP Lenders agree that they will not assert any senior fnterest to any portion
of the 81 million cash collateral held by the Intermediary Bank in respect and o the extent of Intermediary
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(c), be vacated and modified to the exlenl necessary se as to permit the DIP Lenders and the
Agcents:

(a) whether or not an Event of Defauit or a default by any of the Debtors of
any of their obligations under this Final Order has occurred, to require all cash, checks or other
collections or procecds from Collateral received by any of the Debtors to be deposited in
accordance with the DIP T.oan Documents and this Final Order, and to apply any amounts so
deposited and other amounts paid to or received by the DIP Lenders or the Agenis, under the DIP
Loan Agreement, the other DIP Loan Documents and this Final Order. as provided in the DIP
Loan Agrecment and this Final Order;

{b}  upon the occurrence of an Event of Default or a default by uny of the
Debtors of any of their obligations under this Final Order, and subject to further order of this
Court as set forth in Section {c) below (except as provided in clause {d) below), to cxcrcise all
rights and remedies provided for in the DIP Loan Agreement, the other DIP Loan Documents,
this Final Order or under other applicable bankruptey and non-bankruptcy law (including the
right to set off funds in accounts maintained by the Debtors with any of the DIP Lenders or the
Agents o repay the DIP Obligations).

(c) Upon the eecurrence of an Lvent of Default or 4 violation of this Final
Order, the automatic stay of Code scction 362(a), to the extent applicable, shall be terminated
only after further order of the Court granting reliel [rom the automatic stay in response (o a
motion [iled by the DIP Lenders or the Agents secking reliel {from ihe automatic stay. Such
motion shall be heard, en the request of the DIP Lenders or the Agents, on an cxpedited basis, on

48 hours prior notice of such motion to counsel to the Debtors, counsel to the Committec,

Bank Obligations.
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counsel to the Ad Iloc Commitice of Senior Secured Notcholders, counsel to the Intermediary
Bank, any alTected landlord or licensor, the United States Trustee, and all parties entitled to
notice pursuant to Fed. R. Bankr, P, 2002, which notice may be provided by e-mail and facsimile
transmission. Immediately upon such notice being given by the DIP Lenders or the Agents, the
Debtors shall only be authorized to pay minimum operating costs until after the entry of an order
in responsc to a molion filed in accordance with ihis paragraph. 'The Court shall endeavor to
schedule a hearing on any such request for relief from the automatic stay ai the earliest
practicable date and shall take all reasonable steps 10 resolve such motion as promptly as
possible. Nothing contained hercin shail be deemed a limitation of or a waiver by the DIP
Lenders or the Agents of their respective rights to assert in any motion for relief from the
autornatic stay that no relicf from the automatic stay is nceded in order {o exercise any remedies
with respect to an Event of Default or a violation of this Final Order, however, nothing in this
Final Order is intended to modily the automatic stay or to authorize or permit the DIP Lenders or
Agents to excrcise any nights or remedics.

{d}  Upon the occurrence and continuance of an Event of Detault or a violation
of this Final Order by any of the Debtors, the DIP Lenders and the Agenis shall have no further
obligation to provide financing under the DIP Loan Documents or this Final Order, and the DIP
Lenders and the Agents are hereby authorized o, without providing any prior nolice thereof,
charge interest at the default rate set forth in the DT Loan Agreement and require cash
collateralization of obligations relating 10 letters of credit issued pursuant to the DIP Loan
Agreement. The DIP Lenders, the Agents, the Senior Secured Notcholders or the Senior Secured
Noteholder Agent shall pmvide the Debtors and Commiliee with prompt notice of any violation

ol this Final Order.
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27. No Responsiblc Person. In making the decision o make Loans and te extend
other financial accommodations to the Borrower under the DIP loan Agreement and this Final
Order or in making the decision to collect the indebtedness and obligations of the Debtors, the
DIP Lenders, the Agents, the Senior Secured Notcholders and the Senior Sceured Notehaolder
Agent shall not be deemed to be in control of the operations of the Debtors or lo be acting as a
responsible person or owner or operator wilh respect to the operation or managerent of the
Debtors (as such terms, or any similar terms, are used in the United States Comnprehensive
Environmenial Response, Compensation and Liability Act, as amended, or any similar federal or

statc statute).

28.  Rights and Obligaiions of Senior Sceured Noteholders. Notwithstanding any

provision of'the Intercreditor Agreement, the Senior S8ecured Noteholders shall be entitled to
vote claims represented by the Scnior Secured Notes, whether secured or unsecured, to accept or
rcject any plan of reorganization filed in the Chapter 11 Cases, without obtaining any consents or
agreements that might otherwise be required in accordance with the terms of the Intercreditor
Agreement (as defined in the Motion). The Semor Secured Notcholders may object, on any
grounds, whether applicable to secured claims or unsecured claims held by the Scnior Secured
Noteholders, to any plan of reorganization filed in the above-captioned chapter 11 cases.

(@)  Any Senior Secured Noteholders reeciving benelits bereunder shall be
prehibited from (1) from initiating, consenting to the commencing on their behalf, or joining in
any action seeking to invalidate, vacate, reconsider, modily or appeal this Final Order or any
provision thereof’ and (ii) initiating, consenting to thc commencement on their behalf, or joining
in any action seeking to avoid, challenge or disallow the DIP Obligations, Posi-Petition Liens,

Superpriority Claim, Existing DIP Obligations, Existing DIP Licns or the superpriority claim
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granied to secured the Existing DIP Obligations, or disgorge any payments made on account of
such liens or claims.

(b}  Any Scnior Secured Noteholders receiving benefits under the First Final
Financing Crder ot this Final Order shall be probibited from initiating, consenting on their
behalf, or joining in any claim, objection, action, counterclaim, offset, right or defense of any
kind or nature which could in any way affect the validity, enforceability, priority, and non-
avoidability of the Existing Pre-Petition Obligations, Existing Pre-Petition Liens, Existing
Lender Replacement Liens (as defined in the First Final Financing Order) or Existing Lender
Adequaie Protection Claim (as defined in the First Final Financing Order}, or 10 disgorge or
challenge the legality, validity or non-avoidability of any payments made on account of such
liens, claims or obligations whether before or after the Filing Date.

29.  Confirmation Facility. The DIP Lenders represent to the Debtlors, that they have

committed to provide the Confirmation Facility (as defined in the Motion), in an amount of no
Jess than $305 million, upon the consummation of a plan of reorganization in the Chapier 11
Cases at no additional cost to the Debtors and on terms no less favorable than those set forth in
the Commitment Letrer,

(a) . Without further order of this Court, the Debtors arc hereby authorized to
enter into Confirmation Facility Documents on terms that are substantially similar to those set
forth in the Commitment Lotter. To the extent that the Terms of the Confirmation Facility -
Documents contain any material variances from the terms outlined in the Commitment Letter,
Dcbtors shall provide notice of such variances in connection with the disclosure statement or

plan confirmation process. To the extent necessary, prior 1o the consummation of a plan off
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reorganization, each of the Debtors is hereby authorized to perform any act necessary, or
required to negotiate the Confirmation Facility Documents.

(b)  Nothing in this order shall preclude, or be deemed to preclude, any party
from raising any objection, claim or defense with respect to any plan of reorganization or
disclosure statement filed in these Chapter 11 Cases.

30.  Successors and Assigns. The DIP J.oan Documents and the provisions of this

Final Order, as applicable, shali be binding upon the DIP Lenders, the Agents, the Debtors, the
Intermediary Bank, the Senior Secured Noteholders and the Senior Sccured Noteholder Agent
and cach of iheir respective suecessors and assigns, and shall inure to the benefit of the DIP
Lenders, ihe Agents, the Debtors, the Intermediary Bank, the Senior Secured Noteholders and
the Senior Secured Notcholder Agent and each of their respective successors and assigns
including, without limitation, any trusie, responsible officer, estate administrator or
represeptative, or similar person appointed in a case for the Debtors under any chapter of the
Bankruptcy Code.

31, Binding Nature of Agreement. The rights, remedics, powers, privileges, liens and
priorities of the DIP Lenders and the Agents, including, without limitation the right to be repaid
in full in cash on a date no later than the eflective date of a plan of reorgantvation or liquidation
in these cases, provided for in this Final Order, in any other DIP Loan Documents shall not be
modificd, aliered or impaired in any manner by any subsequent order (inciuding a confirmarion
order} or by any plan of reerguanization or liquidation iv these cases or in any subsequent case
under the Code, and the terms and provisions of this Final Order and the rights (including,
without limitation the right to be repaid in full in cash on a date no later than the ellTective date of

a plan of rcorgantzalion or liguidation in these cases), claims, liens and security interests granted
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to the DIP Lenders and the Agents, pursuant to this Final Order and the DIP Loan Documents
shall continue in full force and cffect notwithstanding the entry of any such order, and the liens,
security intcrests and claims of the DIP Lenders and the Agents shall maintain their priority as
provided by this Final Order and the DIP Loan Documents, unless and until the DIP Obligations
have first been indefeasibly Paid in Full in accordance with the DIP Loan Agresment.

(a) The rights, remedics, powers, privileges, liens, and priorities provided to
the Scnior Secured Noteholders in ihis Final Order shall noi be maodified, altered, or impaired in
any manner by any subsequent Order (incinding a Confinnation Order) or by any plan of
reorganization or liquidation in these cases or in any subsequent case under the Code, and the
rights, claims, liens and security interests granted to the Senior Secured Noteholders pursuant to
this Final Order shall confinue in full force and effect notwithstanding the entry of any such
QOrder, and the liens, security interesis and claims of the Senior Secured Noteholders shall

maintain their priority as provided by this Final Order,

32.  Subscquent Reversal or Modification. This Final Order is cntered pursuant 1o
sections 363 and 364 of the Code, granting the DIP Lenders, the Agenis, the Senior Secured
Noieholders and the Sentor Secured Notcholder Agent all protections atforded hy sections 364(e)
of the Code. If any orall of the provisions of this Final Grder are hereafter reversed, modified,
vacated or stayed, that action will not affect (a) the validity of any obligation, indebtedness or
liability incurred hereunder or under the DIP Loan Documents by any of the Debtors to the DIP
Lenders, the Agents, the Senior Securcd Noteholders and the Senior Secured Noteholder Agent
prior to the date of receipt of written notice to the DIP Lenders, the Agents, the Scnior Secured
Noteholders and the Scnior Secured Notcholder Agent of the effective date of such action; or (b)

the validity and cnforceability of any licn or priority guthorized or crealed hereby or pursuant to
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the DIP Loan Documents or pursuant to this Final Order. Notwithstanding any such reversal,
stay, modification or vacatur, any posi-petition indebiedness, obligation or liability incurred by
any of the Debtors lo the DIP Lenders, the Agents, the Senior Secured Noteholders and the
Senior Secured Notcholder Agent prior to written notice to the DIP Lenders, the Agents, the
Senior Secured Noteholders and the Senior Secured Noteholder Agent of the effective date of
such action shall be governed in all respects by the original provisions of this Final Order, and
the DIP Lenders, the Agents, the Senior Securcd Noteholders and the Senior Secured Neleholder
Agent shall be entitled to all the rights, remedies, privileges and benefits granted herein and in
the DIP Loan Documents with tespect to all such indebiedness, obligations or liability.

33. No Waiver. Excepi as provided hercin and (o the extent not modified herein,
the Intercreditor Agreement, nothing in this Final Order shall be construed in any way as a
waiver or relinquishment of any rights that the DIP Lenders, the Intermediary Bank or the Senior
Secured Noteholders, may have to bring or be heard on any matter brought before this Court.

34, SalefDismissal. None of Debtors shal) file any motion sceking an order

dismissing or converting these Chapter 11 Cases under section 1112 of the Code, or appointing a
chapier 11 trustee of an examiner with expanded powers, unless and until the DIP Obligations
shall have been indefeasibly Paid in Full, in cash, and the Commitiments terminated in
accordance with the DIP Loan Agreemenl. No order providing for either the sale of the
ownership of the stock of any Debtor or the sale of all or substantiaily all of the assets of any
Debior under section 363 of the Code shall be entered by the Court uniess (i) the proceeds of
such salc are sufficient to indeteasibly pay all DIP Obligations in full, and as part of and
concurrently with any such event, such DIP Obligalions are indefcasibly Paid in Full, and the

Commitments are terminated in accordance with the DIP Loan Agreement, or (ii} the Required
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Ienders under the DIP Loan Agreement cxpressly conseni, in writing, to any such transaction or
the entry of such an order by the Court, or such transaction is expressly permitted in the DIP
Loan Documents. The Debtors shall not sell cither the stock of any of the Debtors or
substantially all of the assets of any of the Debtors under section 363 of the Code unless, m any
such event, the Required Lenders under the DIP Loan Agrcement expressly consent in Writing to
any such transaction, such transaction is cxpressly permilted in the DIP Loan Documents or the
terms of the sale expressly provide that the sale shall not be consummated unless the proceeds of
the sale are sufficient, and applicd, to indefeasibly pay all DIP Obligations and such DIP
Obligations shall be, upon the closing of such sale, indefeasibly Paid in Full in cash and the
Commitments terminated in accordance witﬁ the DIP T.oan Agreement. If an order dismissing
any of these cases under sections 305 or 1112 of the Code or otherwise is at any time entered,
such order shal] provide that (a) the licns, sceurity intercsts and supcrpriority administrative
expense status granted to the DIP Lenders and the Agenis hereunder and in the DIP Loan
Documents, as the case may be, shall continue in full force and effict, shall remain binding on all
parties in interest and shall maintain their priorities as provided in this Finai Order until all DIP
Obligations shall have been Paid in Full in cash and the Conmlitménts shall have been
terminated in accordance with the DIP Loan Agrecment, and (b) this Court shall retain
jurisdiction, notwilhstanding such dismissal, for purposes of enforcing the liens, security
intcrests and superpriority adminisirative expense status of the DIP Lenders and the Agents, as

the case may be. Subjeet +o-the provisions of q 12 hereof

15.  Priority of Torms. , +othe extent of any conflict or inconsislency between or

among the express terms ot provisions of any of the DIP Loan Documents, the Motion, this Final

Order, any other order of this Court (including the First Interim Financing Order or the First
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Final Financing Order) or any other agreements, the terms and provisions of this Final Order

shall govern.

36.  Adecquate Notice. The notice given by the Dobtors of the Hearing was given in

accordance with Bankruptcy Rules 2002 and 4001{c)(2) and the local rules of this Court. Under
the circumstances, no further notice of the request for the relief requested in the Motion is
required.

37.  Entry of Order: Effect. This Final Order shall take effect immediately upon
execulion hereof, notwithstanding the possible application of Fed. R. Bankr. P. 6004(g), 7062,
9014, or otherwise, and the Clerk of the Court is hereby directed 1o enter this Final Order on the
Court's docket in these cases.

38.  Binding Eifect of Order. ‘I'he terms of this Final Order shall be binding on any
trustee appointed under Chapter 7 or Chapter 11 of the Code,

39. 1S, Bancorp. Nothing contained in this Final Order or the DIP Loun Agreement
shall be construed to grant the DIP T.enders, the Intermediary Bank or the Senior Secured
Noteholders liens on any equipment includmg all vesscls and oiher marine asscts leased or
chartercd by Debtors from US Bancorp Finance, Inc. and/or any of its affiliates (“US Bancorp™)
to the extent that such lease or charter arrangements are “true” valid binding leasc or charter
arrangements berween the Debtors and US Bancorp. Further, notwithstanding anyvthing to the
contrary in this order or the DIP Loan Agreement, the priming Liens to be granted to the DIP
Lenders shall not attach ot apply o any equipment including all vessels and olher marine assets
leased or chartered by Debtors from 1S Baucorp by the Deblors. Nothing contained in this Final
Order, or the DIP Loan Agreement shall be construed 1o prime or in any way alfect any liens of

US Bancorp on the Vessel and the Equipment that are valid, perfected and unavoidable liens or
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scourily interests existing as of the Filing Date. Nothing contained in this Final Order or the DIP
Loan Agreement shall be construed to affect rights or remedics that US Bancorp may have under
11 U.S.C. § 1110, if any, with respect to the Charter Agreement, the Vessel Acquisition
Agreement, and ‘Trust Agreement, all dated December 30, 1998, between US Bancorp (as
successor) and Oglebay Norton Company.

4().  Reporting Requirements. During the term of this Final Ordet, the Debiors shall
submit to the Agents, counsel to the Ad Hoe Committee of Sccured Noleholders, counsel to the
Committee, by 12:00 p.m. of every second Friday, commencing Friday, May 14 , 2004, a report,
which repori shall include (i) a rolling thirteen {13) week cash flow projection, (i1) a cash flow
summary of receipts and disbursements during the previous two weck period, (3ii) a report on
collections of any amounts reeeived as a result of assct sales and (iv) an update on all discussions
associated with a rcorgamzation plan, restructuring transaction, equity investment and/or
financing transaction.

41.  Preservation of Riphts. Except as otherwise specifically provided herein, or in the
Intercreditor Agreement, to the extent modificd herein, entry of this Final Order shall be without
prejudice to any and all rights, remedies, claims and causes of aciion which the DIP Lenders, the
Agents, the Existing Pre-Pctition Lenders, the Existing Pre-Petition Agents, the Senior Secured
Notcholders and the Senior Secured Noteholder Agent may have against the Debtors or any third
parties (including any rights granted under the Intercreditor Agreement), and without prejudice
to the right of the DIP Lenders, the Agents to seek relief from the automatic stay in effect
pursuant lo section 362 of the Code, or any other relief under the Code or applicable non-
bankruptcy law, including, without limitation, the right of the DIP Lenders, the Agents, the

Senior Sccured Noteholders and the Senior Sceured Noteholder Agent 1o (i) as o the DIP
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Lenders and the Agents seck additional relief from the Court in respect of their respective
interesis in the Collateral (including, without limitation, the Cash Collateral) or relicf from or
modification of the automatic stay under section 362 of the Code, (ii) request conversion of any
of the Chapter 11 Cases to cases under Chapter 7 of the Code, and/or (iii) propose, subjcct to the
provisions of section 1121 of the Code and the Debtors” 1i ghts to scek extensions thereunder one
or more Chapter 11 plans. Lixecpt as olherwise set forth herein, ihe Tntercreditor Agreement
shall remain in full force and effect in accordance with its terms,

42.  No Release of Non-Debtors, Nothing contained in this Final Order shall be

deemed 1o terminate, modify or release any obligations of any non-debtor guarantor to the DIP
Lenders, the Agents, the Senior Securcd Noteholders and the Senior Secured Noteholder Agent
with respect to the respective obligations owed to the DIP enders, the A gents, the Senior

Secured Noteholders, the Senior Secured Noteholder Agent, or otherwise.

- Dated: Wilmington, Delaware

April 30 |, 2004

[0 8, oty

The Hdorable Joel B. Rosenthal
United States Bankruptcy Judge
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