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IDENTIFICATION OR DESCRIPTION OF THE TRADEMARK
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Pleasc RELEASE the following 1 (one) specific Security Interest outlined below in the
Newport Harbor Trademark:

1. Serial # 74175590
Registration #: 1747171
Agsignment #: 1
Recl/Frame: 1168/0046
Recorded: 06/15/1994

Assignee: BNY Financial Corporation
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This ASSIGNMENT AND CONSENT AGREEMENT (this “Agreement”) is entersd
into as of September 23, 2003 atnong Rosenthal & Rosenthal, Jnc. (“Ass:gnm"}, ‘Whaling Mfe.
Co, Inc., a Massachusetts corporation ("Debior”), James S. Pavao, and Norbersa M, Pavao
(joimtly and severafly, the “Guarantor”) and Capstone Capital Groop |, L1.C and Capstorie
Business Credit, LLC (jointly and severally, the “Assignee™).

RECITALS

WHEREAS, Assighor and Debtor are parties to the Factoring Agreement, dated as of
May 19, 2003, among Debtor and Assignor (“Existing Factoring Agmmnt"} and other
documents described on and attached to Exhibit A hereto (as amenided, the “Docuinents™)
pursuant to which the Assignor has made joans to Debtor (the “Loans™) secured by certain assets
of Debtor. :

WHEREAS, Assigmor has agreed to gell and assign all of its right, title and interest in
and to the Loans, the Documents, and the rights and obligations evidenced thersin (collectively,

the “Obligations") to Assignee in consideration of the payment by Aisignes to Assignor of
until

Assignor's receipt of such funds (the “Purchase Price™) in immediarely available funds and
subject to the other tormg and conditions set forth in this Agreement.

WHEREAS, a5 of the date of this Agreernent, the unpaid balance of the Obligations is
—_——

WHEREAS, Debior and Guarantor consent to the sale of the Assigned Property (as
defined below) puesuant to this Agreement.

NOW, THEREFORE, the parties agree as follows:

1. Assic 552 ‘ gments, Effective upon Assigoor’s receipt
of the Purchase Pncc me Asaz@cc in lmmdmtely wmlable funds by no later than
Septermber 23, 2005, Assignor hereby assigns to Assignes sll Assignor's right, title =:nd inferest
in and to the Documents, the Obligations and il collateral therefor and guarameds thereof
(coliectively, the “Assigned Property”).

2 Without Recourge Assignments Covenants, Representations and Warranties,

2.1  This Assignment is without recourse to and without warrantizs or
representations, expressed of lmpllcd, by Assignor, except that Assignor warrants and represents
that:

2.1.1 The Documients are in the possession of Assignor and all
signatures appeardiag on the Documents are senuine to the bast of Assignor's knowledge.
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2.1.2  Assignor has title to the Assignied Property, the tight, ability and
authority ta sefl the Assigned Property, and such sale will be free and clear of any and all liens
and encumbrances on the Assigned Property.

2.1.3  Assignot has not previously settled with, comprornised with or
released the Debtor or auy Guaranter with respect to the Obligations, and hag not entered into
any covenants not to sue or other agreements binding upon Assignos, excepl. as disciosed in the
Docurnents or it this Agreement.

214 Assignor has not agreed to any subordinistion of the Assisned
Froperty or the security interests secuting the Loans, except as set forth in that certain
Intercreditor Agreement, dated March 23, 2004, between Assignot and NGNS
, a8 amended.

Z1.5 The Obligations are secured by those certain Docutgents set forth
on Exhibit A hereto and Assignor has filed the UCC financing statements against Debtor as.
listed on Exhibit B (the “UCC Filings™.

2.1.6  The unpaid balance of the Obligations set forth in the thirg
“Whertas” clause above is accurite.

217 Upon Assignor’s receipt of the Purchase Price from Assignes in
immediately available funds, the Debtor will nio Jonges be indebted to Assignor with respet to
the Assigned Property or otherwise, except that nathing contained herein is intended to discharge
Debtor from its present or future obligations as account debtor on aceounts receivabile that are
sold or assigned to Assignor. Tf any such indebtedness shall arise in the future, Assignor will not
assert, vis-d-vis Assignes, that such indebtedriess is secured by the collateral described in the
Documents.

2.1.8  Astignor has not promised to or advised any entity that the
Obligations will be less than the amiount owed to Assignor as of the date hereaf,

: 2.1.9  To the best of Assignor's knowledge, Assignor has not received
any notices that eny third party asserts a purchase money prionity security interest in any
Debtor's inventory. '

22  Following Assigrior’s raceipt of the Purchase Price, Assignor agrees 1o
prosmply:
. 2.2.1 Deliver the Documents to Assighes together with cash collateral
for the Obligations in the amount of :

2.22 Notify all Debtor's accoumt debtors who héve been proviously
notified that payments in connection with the Debtor’s accounits recejvable are to be made to
Assignor that, subsequent to the date hereof, all such payments are to be made to the Assignee
rather than to the Assignor,
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223 Pay to Assignee the proceads of any of such Debtor’s acoounts
receivable and ail other funds of the Debtor received by Assignor or sccount of the Assigned
Property subsequent to the date hereof.

23 Assignor authorizes Assighee to file Uniforn Commiteial Code
Amendments assigning UCC financing statements filed by Assignot against any of the Drebitor or
any Guarantor in respect of the Obligations to Assignee, including, without limitation, the UCC
Filings histed on Exhibit B hereto, ugion Assignor's receipt of the Purchuse Price.

3. Representations and Warranties of Assignee. Assignee represents and
warrants to Assignor as of the daie of this Agreement that:

3.1 The execution, delivery and performance by Assignee of this Agresrvent
have been duly autherized by all necessary action on the part of Assignes and do not and will aot
(1) violate any matesial provision of any law, rule, regulation, vrder, judgruent, injunction,
decree, detertnination or award presently in effect having applicability to Assignee or (i) result
10 a matenia] breach or constitute a matetial defauit under any inderiture or loan or credit
agrcement or othier agreement ot instrument to which Assignee is 2 party or by which it is bound,

332  No authorizations, consenits or approvals from, or hotificativing to or filings
with, any court, governmental agency or other person or sntity are or will be tecessary to the
vahd execution, delivery or performiance by Assignee of this Agreement.

33 Assignee is duly organized, validly existing.and in good standing under
the laws of the State-of its formation with the requisite power and authority to exscute, deliver
and perform its obligations under this Agreement and to cofummats the tratgactions
coniternplated herein.

54  This Agrectacnt constitutes the legal, valid and binding obligation of
Assignee, enforceable against Assignes in accotdance with its terms, except as may be limited by
bankeuptcy, reorganization, receivership, insolvency or simifar laws affectinig the enforcemint of
creditors’ rights penerally and by equitable principles of general applicability tegatdiess of
whether considered in a proceading in equity or at Jaw,

35 Assigmee () hag such knowledge and experience in financial mattars that it
is capable of evaluating and has sufficient information io evaleate the rherits and risks of the
purchase of the Assigned Property, (ii} is knowledgeable concerning the rights and remmedies of a
lender under a credit facility, (i) has agreed to purchase the Assigned Property on the basis of
is own independent investigation, evaluation and credit détermination, (iv).except as set forth in
Section 2 hereol, has not sought, received, or relied upon any representation or warranty or
information or statements from Assignor regarding or reliting to the Debtor or the Guarantar,
their respective businesses, aperatians. or future prospects, or the consideration that might be
paid or distnbuted on account of the Assigned Property, and (v} is aware that the Purchase Price:
may differ from the amount altimately received by Assignee on account of the Assigned
Property.

36 Assignee hereby indemnifies Assignos and agroesto hold Assignor
harmless from and against any liability, cost or expense snstained or incurred by Assignor by
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reason of any claims asserted against Assignor for the retim of any monies that Assignor pays wo
Assignee pursuant (o Sections 2.2.1 and 2.2.3 hereof, including claims that the payments
received by Assignor which Assignor remitted to Assignee pursuarit to such sections were
preferential transfers under the Bankruptey Code,

3.7 Debtor hereby indemnifies Assignor and agrees to hold Assi gnor harmless
from and against any liability, cost or expense sustained or incarred by Agsignor by reason of
any claims against Assignar seeking the return of (4) any money paid.to Assignor try or for the
accountt of Debtor (including customers of Debtor) which was applied by Asgignor ty the
reduction of Debtor’s indebtedness to Assignor; ar (b) property of Debtor transferted to Agsignor
or in which Assignor was granted a secrrity interest to secure the indebtedness of Debtor or the
proceeds of soch property.,

4.1 Upon Assigior’s receipt of the Purchase Price from Asgsignee in
tmmediately available funds, the Debtor and the Guarantor (collectively, the “Obligors™) agree.
that the Obligations will be owed to Assignee without setoff, defense, conaterslaim or
recouprnent.

4.2  Qbligors confirm that (i) the unpaid balance of the Obligations as st forth
in the third Whereas clause in this Agreetnent is due and owing from Debtor to Assignor withomt
offset, defense or countesclaim, and (i) Exhibit A is e complete liat of all of the Documents.

43  Obligors agree that upon Assignee’s receipt of the Purchasc Price,
Assignor shall be released from any andall liability to-Obligors under, in connection with, or
relsted to, the Documents (including any claims for sny monies due or to become due under the.
Existing Factoring Agreement, whether by reason of ctedit approvals herctefore issued by
Assignor or gtherwise) and from any and all claitns of Oblizors in any way relsted to the Loans,
the Obligations or the Documents,

44  OBLIGORS UNDERSTAND THAT THIS AGREEMENT
CONSTITUTES A WATVER OF SIGNIFICANT RIGHTS THAT THEY MAY HAVE
AND SUCH WAIVER IS BEING MADE AS AN INDUCEMENT 10 ASSIGNEE TO
ACCEPT THIS ASSIGNMENT .

4.5 Upon Assignor's receipt of the Purchase Price, Y is
herehy released and discharged from all obligations under that certain Guarantee, dated May 19,
2003, by - Assignor. Notwithstanding the foregoing, SN
reaffirms his obligations under that certain Guaranitee, dated May 19, 2003, by SR
Assignor, and agrees that such Guarantee remains in full force and effect.

5. Mbseellaneous.

51 Amenduient. Neither this Agreement nor any provisions hereof may be
changed, waived, discharged or terminated, nor thay any consent 1o the departure from the terms
hereof be given, orally (even if supported by new considération), bat only by ati instrumnent in
writing signed by the parties to be charged thereby. Debtor and Guarantor agree that their
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signature shall only be required with respect to-any amendment to Section 4. Any waiver or
consent so given shall be effective only in the specific instance and for the specific purpose for
whict given.

5.2 Choice of Law. This Agrecment and al) transactions contémpllated
hereunder and/or evidenced hereby shall be governed by, constraed under, and enforeed in
accordance with the internal laws of the State of New York.

53 Suceessors and Assigns, This Agreament thall be biriding upon snd inere.
to the benefit of the parties hereto and their réspective successors und axgigns,

34 Notices. Any notices, commumications, tequests and demands to or upon.
the respective parties hereto to be cffective shall be inn writing and, unjess otherwise expressty
provided herein, shall b conclusively deemed to have boen received by a party hereto and io be
cffcctive on the day on which received by such party ut the address set forth for such party on the
signature page hereof or to such other address = such party may heteafter indicate by wiitten
notice t the other parties, or, in the case of telecopy notice, when acknowledged as received, or
if sent by registered or certified mail, on the third business day (i.e., a day othct thar & Stturday,
Sunday or & day on which Assignor’s offices are closed) after the day on which rmailed in the
United States, addressed to such party at such address,

5.5  Counterparts. This Agreemerit may be executed in counterparts, each of
which shall be-deemed an original, and all of which takeri together shall constitie one and the
same instrument. Delivery of an executed counterpart of the siguature page to this Agreement by
facsimile shall be effective as delivery of a manually exscuted counterpart of this Agresment,
and any party delivering such an executed counterpart of the signature puge to this Agreergent by
facsimnile to any other party sha]l thereafter also prompily deliver 2 manually executed
counterpart of this Agreement to such other party, provided that the failure to deliver sch
rhanually executed counterpart shali not affect the validity, enforcaability, or bitding effect of
this Agresment.

56  Termination. This Agreement may not be terminated except upon
execution of a written document sighed by each of the parties hereto:; provided, however, that if
Assignor does not receive the Purchase Price from Assignee in immediately available futds on
ot belere Septernber 28, 2005, then this Agreemetit shall terminate without any further act of any
party hereto, and upon such termination, no party hereto shall have any farther rights ot
obligations hereander.

57 Entire Agreement, This Agreement constitutes the entim agreement
-among the parties integrates all the terms and conditions mentionad herein or inzidents) hercto,
and supersedes all oral negotiations and prior writings with respect to the siibjact miatter hereof,
including, without limitation, any summary of terms and cenditions, letters of itont, information
methorandirm, presentation or any other cormmunications.

5.8  Venme The parties agree that any suit, action or proceeding arising out of

the subject matier hereof, or the interpretation, performance or breach of this Agreement, shall be
instituted in the United States District Court for the Southern District of New York or any court
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of said staté located in New York County in the State 6f New Yotk (the “Acceptable Forums”),
each party agrees that the Acceptable Forumng are convenient to it, and each party irrevocably
submmits to the jurisdiction of the Acceptable Forums, irrevocably agrees to be bound by any
judgment rendered theteby in conniection with this Agresmient, and waives any snd sl objections
to jurisdiction or vente that it may have under the laws of the State of New York or otherwise in
those courts in any such suit, action of proceeding.

59  JURY TRIAL WAIVER, EACH OF THE PARTIES HERETO
HEREBY WAIVES TO THE FULLEST EXTENT PERMITTED BY LAW ANY RIGHT TO A
TRIAL BY JURY IN AN'Y ACTION OR PROCEEDING BASED TPON, ARISING OUT OF,
OR IN ANY WAY RELATING TO THIS AGREEMENT, IN EACH CASE WHETHER
SOUNDING IN CONTRACT, EQUITY OR TORT OR OTHERWISE.
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IN WITNESS WHEREOQF the partics bereto have executed or cansed this Agresment to
be executed by their tespective officers or members thereunto anthorized on the day and year
first above written.

Assignor: ROSENTHAL & ROSENTHAL, INC.
Address: By:
1370 Broadway Name:
New York, NY 10018 Title:
Debtor: WHALING MPG. CO. INC.
Address: ‘
.
C ]
. e
- .f" 1"!- ..“I"ﬂ
“~Norberta M. Pavsd
Assignec: CAPSTONE CAPITAL GROUP I, LLC

. it
Name: Jhsph F. Ingfnsed
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P S .

bemcecmmbytheirmspwﬁveofﬁmormammmmm anthotized o the day and year
firet above wiitten.

TN WITNESS WHEREQF the parties hereto have qmmmdmmm&ﬂﬁsmmm.w

Assignar:
Address:
1370 Broadway
New York, NY 10018
Debtor:
Address: By
WNaree:
Title: -
James S.' Fﬁm
Nurberta' berta M. Pavao
CAPSTONE CAPITAL GROUF LLLC
By:
Namé:
Tithe: ___
CAPSTONE BUSINESS CREDVT, LLC
By. ..
Mame: _
Title: ‘ _
1
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I Factoring Agreement, dated as of Mily 19, 2003, between Debtar and Assignor.
2. Letter Agreetnent, dated as of July 1, 2003, between Debtor and Assignor,
3. Letter Agrecment, dated as of October 3, 2003, between Debror mnd Assignor,

4. Fquipment Security Agreement, dated as of March 22, 2004, between Debtor and.
Assignor.

5. Tradestyle Letter, dated as of May 19, 2003.
fnventory Security Agreement, dated as of May 21, 2008, by Debior in favor of Assignor.
Mortgage, dared us of December 16, 2004, by Debitor in favor of Assignor.

w oo

Tntellectual Property Security Agreement, dated a5 of December 16, 'zam, by Debtor in
favor of Assigno. |

9 Certificate of Dizectors, dated as of May 19, 2003.
10,  Cenrtificate of Officers, dated as of May 19, 2003.
11.  Caorporite Resolution of Drrectors; dated 25 of March 22, 2004,

12, TIntercreditor Agreement, dated as of March 26, 2004, among Detstor, Burlington Coat
Eactory Warehouse Corporation and Assignor.

13.  Corporate Guarenty, dated as of May 19, 2003, by Whaling Industries, Inc.

14, Certificate of Members’ Resolutions for Guaranty, dated as of May 19, 2003,

{5,  Stockholders’ Consent to Corporate Guaranty, dated as of May 19, 2003,

16.  Guarsmee, dated as of May 19, 2003, by James 8: Pavao and Norberta M. Pavao,

17.  Letter of Indemnity, dated as of May 21, 2003, between GMAC and Assignor.

I8,  Lien Subordination Agteement, dated as of May 21, 2003, between GMAC and Agsignor.

19, Letier Agreement, dated as of March 8, 2005, among Burlington Coat Factary
Warchouse Corp.. Debtor snd Assignor.

20.  All UCC financing staternents set fuith on Exhibit B hereto.
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UCC Financing Statemerit No, 200330841220 filed on May 20, 2003 with the Massachuseits
Secretary of Stte.

UCC Financing Statement No. 200428455770 filed on March 23, 2004 with the Massachizsetts
Secretary of State.

BNEY 4490645

TRADEMARK
RECORDED: 04/24/2009 REEL: 003976 FRAME: 0383



