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Ahava Food Corp.
. Name: Signature Bank
L Internal
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Corporation- State:New Yark Gity: New York
[] Other
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itizenship (see guidelines
p(seeg Country: UsA Zip:10017

Additional names of conveying parties attached? [7]Yes [X]Nol ["] Association  Citizenship
[] General Partnership Citizenship
[C] Limited Partnership  Citizenship

3. Nature of conveyance )/Execution Date(s) :

Execution Date(s)( R3/7/2008
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- 9 [IMerger OtherBank (NY. USA)  Citizenship
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A. Trademark Application No.(s) B. Trademark Registration No.(s)
Twenty-three registrations listed on attached sheet
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C. Identification or Description of Trademark(s) (and Filing Date if Application or Registration Number is unknown):

Two applications listed on attached sheet
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concerning document should be mailed: registrations involved: 25
Name:jonathan M. Holda - —
Internal Address:Qpsr Kater 7. Total fee (37 CFR 2.6(b)(6) & 3.41) $_© 400
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Statewn Zipa1202
Phone Numberaioa4z: Deposit Account Number _503391
I 443-263-7$80
Fax Numper: 43 Authorized User Name j Holda
Email Address:jmholdag@ohercom
9. Signature; /jonathan M. Holda/ July 14, ztoosv
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1 t f pages including cover
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3-0140, or mailed 0

i 574) 27
[a] nte to ba racorded (including cover sheef) ahoufd be faxed to { .
Mall Sto?::‘:ignment Recordation Services, Director of the USPTO, P.O. Box 1450, Alexandria, VA 22313-1450
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ADDITIONAL SHEET ATTACHED TO TRADEMARK RECORDATION COVER
SHEET — MARKS PREVIOUSLY OWNED BY AHAVA FOOD CORP.

Mark Trademark Application Serial Number
MY BABY Ser. No. 77217658

FRUIT O LICIOUS Ser. No. 76514364

Mark Trademark Registration Number
DEEP CHOCOLATE SWIRL Reg. No. 3490673

BERRIES SCREAM BANANA Reg. No. 3447075
CHOKILOMOCA Reg. No. 3447074

ORANGES MEET GUAVA Reg. No. 3447068
VEGICHECKED Reg. No. 3233384
VEGICHECKED Reg. No. 3233383

SOY-YOG Reg. No. 3473628

FRUIT YOGLICIOUS Reg. No. 3349275

KAHAL Reg. No. 3169410

AHAVA Reg. No. 3038963

GIDEON Reg. No. 2721299

OF GOLAN Reg. No. 2960129

PRIMO SAPORE Reg. No. 2924793

LAGVINA Reg. No. 2815316

HOD GOLAN Reg. No. 2629824

THE HEIGHT OF GOOD TASTE Reg. No. 2404337

BEST MOQO Reg. No. 2795127

SLIMU Reg. No. 2716873

ACHUZA. Reg. No. 2283410

EMEK Reg. No. 2890623

YOU CAN'T CHOOSE A BETTER MILK Reg. No. 2159177

NEW SQUARE Reg. No. 1925643

MORNING SELECT Reg. No. 1820739
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TRADEMARK

REEL: 004049 FRAME: 0641



JUL-14-2093 1S:24

FOR THE FOLLOWING REASON(S):

MOTIONICASE IS RESPECTFULLY REFERRED TO JUSTICE

3 P.41
OBER, KALER, GRIMES&SHRIVER 419 547 B63

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HELEN E. FREEDMAN PART _39

Justice

Slignature Bank, N.A.,

. INDEX NO. 60( s / 07

MQTION DATE

Plaintiff,

Ahava Food Corp. et al., Ooi

MOTION SEQ. NO.

Defendants
MOTION CAL. NO.

Thae following papers, numbered 1 to were read on this motion to/for

PAPERS NUMBERED

Notice of Motion/ Ordor to Show Cause — Affidavita — Exhibits ...
Answorlng Affidavits — Exhlblts F ‘ ‘ E D
Replying Affidavits

MAR 11 cwud

Cross-Motion: —_ Yes X No
NEW YRR
UNTY CLERKS O
Motion under CPLR 3213 for an order granting plaintiff Signature Bank, N.A.

FrICE]

("*Signature”) summary judgment in licu of complaint, with respect to defendants’ payment
obligations under four promissory notes and three guaranties of payment (the “Instruments™), is
granted for the reasons set forth below.

Signature has made out a prima facie case that defendants are liable by submitting copies
of the Instruments, and the affidavit of a bank officer with personal knowledge who states that
defendants defaulted on their payment obligations. See Seaman-Andall Corp. v. Wright Mach.
Corp., 31 A.D.2d 136, 136 (1st Dept. 1968), aff'd, 29 N.Y.2d 617 (1971).

In opposition, defendants contend that Signature’s “own interference in the rmanagement
and operation of defendants’ business is the sol¢ reason for defendants’ inability to pay the debt

in question.” The gist of defendants’ allegations is that, between November 2005 and January

Page 1 of 3
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2007, certain third-parties obtained three judgments against defendants which constituted an
“wvent of default” under the credit facility agreement and other contracts that govemed the
Signature loans (the *“Transaction Documents”). As a result, in March 2007 Signature declared a
default on the promissory notes and demanded repayment. After negotiations, Signature and
certain defendants entered into a Forbearance Agreement in June 2007 (as further amended, the
“Forbearance Agreement™). Defendants allege that, as a condition to Signature’s forbearance, the
bank required defendants to hire a business consuitant, non-party Getzler Henrich, to manage and
operate defendants’ business. According to defendants, Getzler’s “poor management and
operational decisions™ nearly bankrupted the business, and *‘were the sole reason for [the
business’] failure to pay on the promissor}; notes.”

Defendants’ “lender liability” defense fails to defeat summary judgment. They allege that
Signature’s actions excuse their default on their payment obligations under the Instruments, but
“invocation of defenses based on facts extrinsic to an instrument for the payment of money only
do not preclude CPLR 3213 consideration.” Alard v. Weiss, | A.D.3d 131, 131 (Ist Dept. 2003)
(quoting Judarl, L.1.C, v. Cycletech, Inc, 246 A.D.2d 736, 737 (3d Dept. [2003]).

In any event, defendants waived the right to assert their “lender liability”” defense. In the
Forbearance Agreement, defendants acknowledged and warranted that

.. . there are no claims, defenses, counterclaims or offsets against [ Signature] in

connection with any of the Transaction Documents any [sic] nature whatsoever

whether in law in equity and [defendants] hereby waive any such claims or

defenses that any of the [defendants] may raise against [Signature] as a result of

{Signature] agreeing to enter this Forbearance Agreement . . . .

Forbearance Agreement § 9(a). Defendants’ claim that Signature agreed to enter the Forbearance
Agreement on the condition that defendants hire Getzler squarely falls within the waiver

provision set forth above,

Accordingly, itis

Page 2 of 3
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JUL-14-2009 19:25
ORDERED that the plaintiff’s motion for summary judgment in lieu of complaint is
granted, and the Clerk of the Court is directed (o enter judgment (1) in favor of plaintiff and
against defendarits Ahava Food Corp., Lewis County Dairy Corp., St. Lawrence Food Corp.,
Yoni Realty, LLC, Moise Banayan, and Schwartz and Sons, Inc. in the amount of
$ 9,338,103.90, and (2) in favor of plaintiff and against defendant Ana Banayan in the amount of

$ 1,781,621.53, together with interest from the date of entry of judgment at the statutory rate,

together with costs and disbursements to be taxed by the Clerk upon submission of an

[Z~

Helen E. Freedman, J.5.C.

appropriate bill of costs,

Dated:_March 7, 2008

Check one: > FINAL DISPOSITION ] NON-FINAL DISPOSITION
Check if appropriate: [l DO NOT POST

FILED

MAR 1 1 2008

MEW YORK

N A OFFICE.

cc
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)
. This FORBEARANCE AGREEMENT dated as of June Il, 2007 (this “Pechbearance
Aprecment™), is cntcred into by aud between AHAVA FOOD CORP., 1 New York corn tion

(“Ahava™), LEWIS COUNTY DAIRY CORP., 2 New Yark corporation (“LCD™; together with Abava,
the “Bomowers™ and cach individually & “Boower”), ST. LAWRENCE FOOD CORP., & New York

~ corpotation ("SLF”), YONI RBALTY, LLC, 2 New York limited lihility company (“Yoni~), MOISE
BANAYAN, an individual residing at 51 Park Boulevard, Monsey, New York 10952 (“MB™), ANA
BANAYAN, aa fudividual residing at 51 Park Boulevard, Mongey, New York 10952 (“AB™; together
with SLF, Youni and MB, colicctively, the “Guaraptoss™ and cach individually a “Guarantor™; the
Guarantors together with the Borfowers, coflectively, the “Obligory™ and cach individially an “Obligor™,
.and SEIGNATURE BANK, NA_ (the “Leader™).

WITNESSETH:

WHRREAS, the applicablc Obligors and the Lender have entered into the agreemonts et focth
on Schedule { attached hereto (collectively, the “Logn Documpents™); snd B

. WEHEREAS/cerin svents of default dosaibed on Schodyle 2 attached hereto (the “Eyisring
Defaultn”) tave occnved under twe Loan Documents; 2nd .

WHEREAS, the Obligors have requestod, and the Lendex bes agreed, notwithstanding the
occurrence of the Existing Defaults, to focbowr fom exercising its rights and remedics vader the Tosn
Docwnents, all on the terms and conditious sct fueth heretn, -

] _ NOW, THEKEFORE, fn consideration of the premises and agroements hereineficr cantained and
in relisnce on fcprcsmunans and warranties rmade by the Obligors, the parties hereto aprec as follows:

1. Befiniions, Cupitalized tcuns not otherwiss defined in this Forbemrznce Agrecment
(including, withowt Emitztion, Schedule 1 attached hereto) zhall have the meanings as provided in the
Master Credit Agrecment (as defined in Scliedule 1 attached haet). As used hareiu the following tonms
shzll tave the following mcanings:

¢

“Corpomte Oblipors™ means Ahavs, LCD, SLF and Youi.

“Forbearanoe Dotuments” wewne this Forbearance Agrecment and sl other agreoment,
dacument, insttumeat and cortificate exscuted by or on behzlf of any Obligor in cotinection with
dclivercd in counection with this Farbearance Agrecment. .

‘.‘Fgrbamce Texrination Bycat” hag the meening set fo\rt‘b ie Scction 1! hereof

“Termination Date” means Scpte;nbct 11, 2007,

‘“Transaction Documents™ means, coliectively, the Forbearsnce Documents ‘and the Loan
Documents. .

“Transaction Obligatiogs” means, collectively, (i) the Obligalions (as dcfined in Scctioa 3(a)
hercof) and (if) any and all obligations, liabilities and indebtedness of the Obligots to the Lender under
the Farbearance Docurcats, of whatever nature, character or description, bowsoever asising and whether
currently cxisting or avising hereaficr. .

HF 3598643 .18 4064060073
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2. Reaffrmation of Lomn Doampents. Exccpt as expressly provided otherwise in thi
ForbcamceAgecmn,:llmmdwndiﬁmsofemhofﬂnlomej;mmbduammre:;j;lﬁ
full forco sud cffect, mdnchumnocmthudmmmﬂnmueamanhouiurpmy
thereto in accordance with its raspective Sertis, aad cach Obligor shall fully, timely, and Githf:dly
paform each af ity obligations wunder the Loun Documents.

(2 The Obligors ackmowledge that the Existing Defa
The Obligoty acknowledgs that the Lender s the abaduts and mcout:;u}:x $ ?;?dto
declare a_ll losns {coliectivoly, the “Toms™) made to the spplicsblc Banowers pursuaat to
the applicsble Loan Documcats and all obligations, mdcbtedness and liabilities of the
(_:I:llm under tho Loan Documants {collectively, the “Qblizations™ in cach cxze
dmmd_p-ynbleinﬁ:llmd(u')tadnnmdpaminﬁdlofﬂae

(b)  The Obligors acknowledge that as of the date hercof there
owing by‘ the Obligorz to the Lender under the Yoan Dacuments, ::h:fmd::!zé
counterclaing, adjustment, defense or right of reduction of any kiad, the amounts set forth
on Schedule 3 attached hexeto.

{c) The partties horclo agree that the executicn and delivery i

af
_wwzmwmrmmwmmwmi?
ngm«ngm?whwhrhclmdccnwhsnrmsyhvcinduﬁuuumwofﬂnlm
Pocwnents in the eveat of any other breach or vialation of any term, condition
Mﬂw onvuux; set forth in thit Forbearsaoce Agreement ar any of the other

4. Loang; Pavieqty, Change of fpterest Rate.

=) The Qbligors 2¢knawl that the Lender has i
farther Facility B Loans to Ahava edgcw the Mq-mrf_aombhg:ﬁm;o mggziﬁ?dy,
MM&Wmi&m&aﬁm&m&nm&mmﬁmwgmc

waiver hy Lender of any Existing Dcfault, and the filvre of Lender to make= a Facility B
Loan to Alava shall not give any Obligoc sny rights whasosver againgt the TLender..

(b) ' Tbe Obligors acknowledge that the Lesder bas no abligation fo make
further Joans to LCD under the LCYY 2007 Note; provided, however, ﬂaﬁ:mwﬂ ini:z.f
sole and absolute discretion and notwithstanding the existence of the Bxisting Defaults
may make ane or more additional loans W LCD under the LCP 2007 Note during the
term of this Forbentance Agreemient provided that LCD ¢oruplies with fhe terms and

2
HY 3593643v.18 ¥OGI0G/0023
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cooditions of the LCD 2007 Note in all respects. The Obligors further acknowlcdge that
the Lendec's waking of any loans & LCD uader the LCD 2007 Note shall not be deemed
awmbylﬂdwofmymbefnﬂtm&fnlm of Lender to take a loan to
LCD shaill not give any Obligor any rights whateoever against the Lender.

(c)  Provided that () the Obligors comply with atl of the terins, couditions
and covenants set forth in the Loan Docinnents and this Forbearmee Agreement, und (i)
no Pucbearsnce Terninstioa Byvot accurs, the Obligors shal? repay to the Lender the
outstanding pdncipal amotvat of the Facility A Loans in the following amounts oa the
following dates: (A) $33,333.33 on July 2, 2007; (B) 353,333.33 on August 2, 2007; 20d
(C)dwthcnmmmgommpnnupd amoant of the Facility A Loansoulhe
Tamination Data,

(D meaﬁlwmwmemthmebmg
(ar to bear) inferest at a rate detennined by reforence to the “Prime Rete™ (as defined in
mmmaeum),mhummaubem»m&zmd

principal amount of such louns sfall beac mmwu&empammemnlmlmhms
Mplus 1.0%.

® With respect to lozns mude under the Master Credit Agresment bearing

(or to bear) intexcst af 8 rate deiermined by refarace fe the “Adjused LIRBO Rate™ (as

dcﬁnedmﬂwMzsta:QnditAzrmt'). such interest rate ghall be increased so thas the

3 amount of zuch loans shail bear intorest at the wate per anmta cqual to

the Adjusted LIBO Rate plus 3.0%% (it is understoad and agreed that such ingresse in the
interest zate daes not coastinite the implementation of the definult ipterest rate).

f3) With respect fo loaas made under the LCD 2007 ‘Note beadng (or to

bear) infecest at & rate detcrmined by reference o the “Prine Rate” (as defined in the

LCD 2007 Note), sach interest cate shall be increased oo that e uopaid principal amiount

arwch!mmshanbnmmaﬁum:pameqmlhﬂwhmwmmplm 1.0%

- (it iz umderstoad and agreed that such increase in the interest vate daes not congtitate the
inplermentstion of the defzult intrrest rate).

11:3] wmuspmtoioaumadetmduﬁxLCDZW?Notebmnng(o:to
bear) inteacst at a mts detcanined by reference v “LIBOR™ (as defined in the LCD 2007
Note), such interest xate shall bo tucreased 20 that dic unpaid privcipal amount of such
loans shall bear iuterest at the rate per apnum equal o LIBOR plus 3.0% (it is understood
and agreed that such mcrese in the interest rate does not constitite the itnplenicntation of
the default intcrest rate),

(b}  Provided that (i) the Obligons comply with all of the iems, conditians
and covesants sst forth in the Loan Deocurncnts, this Forbearance Agreement and the
other Forbearance Documenty, and (i) uo Forbearance Termination Event ocours, then
the sggregate principal amouat of all priacipal, interest, feas and other amounts payable
under the Loan Documents (including, without bmijtation, the LCD 2007 Note) and this

. ‘Forbearance AgouumtshallbedmmdpayabhbytheObhgntsm).cndcrmﬁxllonﬂw
Tamnunation Date.

(i) Fach paymeut (other than the psyments with rcspert to the LCD 2007
Note) made pursuant to this Forbearance Agxeemeat shall be applied agaiost Costs and
Expenses (as hercinafter defined), interest, princips] and other amounts due hereunder

. 3
HF 357864)v. |8 #06406/0023
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i

and the Loant Docurncots in such order a5 the Lender shall detamine, in its sole and
absolute digcretion,

5. Forbeaznce by Leader, Provided that all of the temmis and conditious precodent 3s set
Focth in this Forbcarance Agrocment bave boen and contimuc ta be satisficd, and provided it (he
obligmcomplymwmdemmmandcondiﬁmotmmw’mmﬁm‘m
Defulls, and thiz Farbearance Agrocment and the other Forbeartnce Dociwments, the Lender agrecs got to
exercice any remediey under the: Loan Documncaty wntil the ovcumrence of the Tertuination Date. The
Obligors acknowlcdge that the Lender’s sgrecmcnt 1o fotbear a¢ deectibed in this Forbearance Agreement
is and constitutes good and valuable consideration in exchange for the Obligars™ agreement to, and
perfommccotoachofﬁxemmdmn&ﬁmofﬂmﬁmw“dunm
Forbearance Documents.

"6.  Costsand Expengoy; Fecs

()  Notwithataoding auy ofher provision ty the contrary, the Obligos agrec
to pay (i) all costn and cxpenses refimred o in the Loan Documents and (i) cosee and
expenees ipcired by the Lender and ity Affiliatex in comnection with the prepanstion,
orccutibn, delivay, amendment, proposed amendment, and enfircoment of this
Forbesrance Agreement, sny other Trenssotion Documents and the other insttuments and
documents 1o be delivered hereunder or otherwise in conncction with the traasactions
contemplated hereby or themhy, the reasonabls feet and omt-ofpocket axpenses of
counse] for the Leuder incured by fie Leoder ia councction with Ge prepesatian,
negotistion, cxocution and delivery and review of this Forbearmes Agrcement and the

. uther Forbarance Documents and with respect ® advising the Londer s to its rights and
responsibifities hereunder and uoder any of the other Traoeaction Documenty and all
recording, fiting and rcgistration foey, all appraizal (inchading, appeeisals of equipment
located at the lncations set forth ia Scction JO(b) hercof), suxvey, title, anmance,
caviroumental asscsyment, (xx gervice, engincoring, inspections and search fres, and
other due diligence foes, snd, if any of the Trasadtion Obligutions or any partion thercof
sre not paid in fill as and when duc, all costs and expenscs of the Lender incurred in
attexupting (o cafocce pryment of the Traussction Obligations and in atterapting to reslizc
on any secuxity of iacuared in conocclion with the sale or disposition (or proparation for
sale or disposition) of any security (collestively, the “Costs ani Expenee=s™). The
Obligors agree to pay all brokzrage, finder or simflar fees or comnissions payablo i
canpection with the trangsctions coutemplated herclyy and ehall indemnify and bold the
Lender harmless against all claims, fishilities, costs and expenses (Encluding, without
Lmitation, reasonable attomeys' fecs and expenses and comt costs) arising out of or
relating (o any claim by say broker, foder or similar person.  The Obligors agres that
their oblization © pay Costs and Expenses shall swwvive the tormination of thig
Forbearance Apreemnent and the other Transaction Docunents aud the repayinent of the
Transaction Obligaticns and the faihare to do s comstitutes a dofault under this
Forbearanice Agreement.

{b) The Obligors bereby suthorize the Lender, without notice to the
Obligogs, ta chatge any accaunt of the Oblizocs aintained by the Leuder or its Affiliates
in paywmcnt of the ameunis due ander thiz Section 6.

(©) The Lender shafl have the right, fn its sole and absclute diserclion, ta
apply any and all payments reccived by it fiomn any Obligos first to Costs and Expenscs.

HF 3598643v.18 #06406/0020
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@ The Obligons bereby jointly and reverally agroo to pay to the Leader a
fec (the “Fachearance Fee”) in an amocunt cqual fo 325,000, which fe= shall be decmed
caracd by the Lendes ax of the Effective Date, and shall be due and payable by the
Obligars ta the Lender in immediatcdy available fiaxls upon the eardicst of () the
Tmmmcmmmummmmmlmmmmwnmm
indebtedasss of the Qbligors to the Lendar wnder the Forbearance Documents have boen
paldmﬁlllmcub.m&(ﬁi)undanemwhd\(&mu!lswmdhueqm:y
interest ta any of the Cormporate Obligors ax (B) xay Corporate Obliper s¢lls a sobstantiat
pomonnfmwepmhmecsandlotmas.madxcuemmmtodm(&
and(B)mnuduMyabava,tompamcxmmyﬂntusmtmmhgnrormaﬁhmof
any Obligor.

7. Condjtiops Precodept. This Forbearsmce Agreoment shall become cffective and be
binding on and 2gaimst the Lender a2 of the date (the "Effective Dnte™), when each of the following
conditions {collectivcly, thc "Conditions Precedan™) shall have been sstisfied, provided that zuch
Canditions Precedent are satisfied on ar befare (e date heroofs

(a) the Dender shall hsve Teceived counterparts of this Focbearance
Agreoment duly excsuted and delivered by cach Obligor;

(b)  the Leader shall have received cviderce, in form and substance
rcasonably satisfactocy to the Leomder, that the Obligars have eagaged a consultant
satisfactory to the Lender (the “Projegtions Consultant™) to prepace rolling cash flow
prajections far Abavz, LCD, SLF and Yoni (on 2 combined basis) covering the pmod
cxteading thirteen wecky from the Bffective Date (the “Combined Projections™);

{c) the Obligors shall bave reitbursed the Leader from their own funds for
all of Lender’s Costs and Expenses, including, without limitation, all attomeoys® fees
mcuabdbylhc;lwdﬂ'mconnechm wﬂt&ctummdedmhwtwmgufdlcmvzand
LCD obligutiong and in comnection with tho peeparation, negutistion, and executinn of
this Forbesrance Ageccment; and

{d) no Forbearance Termination Event shal] have occorred ar exists,

8. (Intentionally Omittcd.
9. Rcpreseotations _apd Wamspfies. The Obligors cectify, represent, wammut and
acknowledge that:

. (2) there are no claims, défenscs, counterclaims or of feets against the Lender
in comicction with any of the Tragsaction Documents any nature whatsoever whether in
law or in equity and Obligors bxeby waive any such clairos or defenses that eny of the
Obligors may raise against the Lender as & rezulf of the Lender™s agrocing to crer into
this Forbcarance Agrecnenty

&) the cxccation and dellvery of this Forbearance Apgreement acd the other
Forbesranee Documants bas boen suthotized by all peccssary action oa the part of
Obligore, cach Forbezance Documeat bas been duly executed and delivered by the
Obligors party thercto; and the Transaction Docwments coustitute the legal, valid and
binding obligations of thc Obligors caforceable zgainst them in sccordance with li:ezr

5
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respective tarms subject to appbcable bankruptcy, m=olvency, Tecocganization and other
laws aflecting creditors* rights geocrily, moratarium faws from time to time in cffect
mmwﬁdﬂuofm(mﬂmofww:mhmhceammyismnﬁdqed
in a procecding in cquity or at law);

©) ocithor (e execution and delivery of the Forbearance Documents, nor
ﬂncmsmnﬁmby&cﬂﬂimoﬂheuﬂmﬁmhu&m&cn’mmwmphmd,mr
compliance with lhe terons, conditions and provisions bayeof or thereof will coatlict with
or result it & becach of any of Ghe texmns, conditiong or provisions of (i) any other
agrecment or nstrizuent to which the Obligors ¢ now a party or by which they or their
,pmpcnyi:.ormybc,bmmda‘counimtcldcﬂulﬂhmdﬁ.ormwltthaemdcxin

() uowﬁonof,orﬁlhgwiﬂ:.mygovuumu!orpuhlinbodyorw&oﬁty
hw&dwmm«hmmhwmcﬁmmﬂumm
delivuymdpaﬁ!mmdnyofmemm

(=) the represestafions mad warranties set forth in each of the Transaction
Dncumnnueuueandconeutuoﬂbedamhumﬁnmmnﬁeddm(mcm
mﬁm@mﬁ«@mmmunmﬁﬂwcﬁsma&
Exisfing Defanlts); and .

() no Forbearance Tetmination Event bas occured or exists.

i0. (4 H Oblj L
. (a) Combimed Projections, The Obligors agree ty deliver or causs to be
delivered 1o the Leoder e Combiancd Projections, infmxumdsuhstancemsomhly
satisfactory to the Lender, promapdy after the complction thereof by a consultant
rcasonably satisfictory to the Lepder '

. -®  Appgisaty The Obligars acknowledge that the Lender shall cuuse m be
oblained ufter the Effective Datc appraizals of all cquipment owned by any of the
Obligors located at the following lacations: () 30 Muin Street, Opdenburg, New Yock
13669; (i) 7705 State Route 812, Lowville, New Yock 13367; (i) 110 Becard Strect,
Brookdyn, New York 11231; and Gv) such other locations az determined by the Lender.
mmﬁm::amwﬂmﬂwmmmdwinumdinm&mwiﬂxm
appreisals shall be bome by the Obligors, and the Obtligors jointly and scverully ageee to
pa_yallsm:hcosblndexpmﬂwﬂbﬁgmﬁmhuwhpumit(&ahﬂmdw
owner of such propatics to permif) the Lender, any of its ropresentatives and any
appouscr visit such locatians so that such eappraisals may be performed.

(c) Post Closing Yiems. The Obligors agree to deliver to the Leander the
following documents by po later than July 30, 2007, each in forma and substagce
satisfactory to the Leader

() the tax return of Ahava for the fiscal yeur 2006, together with ag
officer’s certificate signed by a senior officer of Ahava certifying that such tax
retarm is a Oue and coorect copy; )

6
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® dnhmwhnonmﬁnrm together with m officer’s
certiffeate signed by a aniar officer of Yoni certifying that such tax return is 2
true and corTect copy;

(i) tho tax rctumn of LCD for 2006, together with an officer's
catificate signed by a'senioe officer of LCD cetifylng that such tax retum is 2
true and comrect Copys

(v} the tax retem of SLF for 2006, together with ag officed’s
certiicate signed by a uu«oﬂindswcuhﬁrmewmchmmua
mandenm:d.cq»y;

(v) the persopal tax retoms of MB for 2006, togetber with =
: signed by MB certifying that soch tax retuens are froc snd correct

Copies;

. (vi) ﬂwp«owdﬁxmm:ormfotm.hgemavﬁma
certificate signed by AB catifying that such tax rehoms src tue and correct
copics; and

(vii) the reviewed financial statemcats of Yoni for the fiscal year

ending Decemier 31, 2006, together with an officer’s certificate signed by 2

senior officer of Yomi cettifying that such financial staternenfs sz tye and
correet copies.

T sdditton, the Obligors sgree o deliver ta the Lender by no lIstex than June 30, 2007, in
fonm and substance satisfactory to the Lender, e revicwed financial stalamenic of
Ahava for the fiscal year ending December 31, 2006, together with an officer’s ctificate
signed by = senior officer of Ahava cerlifying that such Gnancial seatementy are truc and

carrect copics,
11 Tamination of Fgtbcaance. If there shall ocowr any of the following (esck a
“Forbearynce Termination Bvent”):

(a) any breach by any Obligar of any of the terms and conditions of this
Forbearmmee Agrecment oc any of the ather Forbarance Documents; or

()  any defisult ar event of defatdt undar any of the Transaction Documents,
" exoept the Existing Defanits; or

(c) say representation or warmanfy made by zay Obliger berein or in any
other Forbexrance Docirments (or any of ils officers) in conncction with this Forbearance
Agreemncat and the other Pochaarance Documents (including iny and all schedties and/or
exhibits bereto and therets) shall prove to lave becn mcomrect or misleading in any
matcrial respoct when ouade; oc

@ Morgzm Stanley Mortzape Capital Inc. or any successor or assigns
thereof (“Morgan Steuley™) shall have declared a default or an event of de$ault or
otherwise accelcrared the obtigations of Yoni vedar the loan documentation (s smeaded,

HE 3598643 v.18 #06406/0023
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mdiﬁodormlmmdﬁumﬁmmﬁme)widmingﬁmwloo nancing
exbended to Yoai by Morgan Stanley in Octuber 2006; or R0 &

(6)  the Projoctions Consultant ceases to be engaged :
Pmmﬂlec«on:{plmoflh Coebined Projccts .@g by .nny of the Obligurs

Lhmumlmd:r'sammtoforbur&omdnquﬁscofiurigh&andrmediaehn‘ i
WMMtﬁFhm“orwwmmm&mmy!‘nwgﬁg denmlyl:Z
wn:!?om’ﬁuﬂwirmuoe,conmmwitaeukthcuppahmmtofatweivwand fiscal agent of the
Oblfgo;'s bugincsses andd cxercise aay of ity rights againe agy oollateral securipg the Transacti
Obligutions and/ar pixsuant to the Transaction Documents and xpplicable law, .

12 Relcgse. anhouigahaebyfutvwm!amﬂwl—mdumdmhot'u resen
and future Alfiliates, and the respostive directons, officens, cmployecs, mmmm:v; a::c:u az:d‘
advisars af the Leador amd such Affiliales, from say and all claime, deunds, defonacs, coumirot oy ot

(B)  The Obligors wmy not assi v i
Eu thelr rights or delegate thei obligati
ufmm dI:n %:W w;:t' tl:x: otber Forbearance Docvuncnts withowt the prior W;mhflmhani
adar, whic cmm!mbcu:mdwﬁmhe!dhﬂmbuﬂer' le
absalnte discrction. * mole and

this Forhearance Agreament or the othar Teaasaction D
ocuments i i thervo:
ad;nowledged arally, f'm! only'by W agreement m writing sgzdbcb;axd' p:qu‘, dl‘Sc b‘“’!;’ £
_ z:lor_cenm:im of any waiver ar discharge is sought and then such waiver or disaharg:ﬂlaum ehe
fo(gl?; ﬂ;iss%emﬁc tnstayes and for the apecific purpose for which it was givea. Exceptas - :f‘::uve
as a waiver by the Lan;: of its !ightstzd mc;iu‘rgairi:t‘:h‘z gbl' oy Shalel?: dmn:wg
ts rights and remedies, at law or Equity, as sgainct Obligors, with a ;E?::r :::::der Srprssly ves
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is. Execution ja Coapterparty, This Forbcarance Agroement may be executed in ary mumber
of counterparts, cach of which when 30 cxccuted shall be decmed t0 be an original and all of which taks
tagether shall constitate ane and the same agreernent. Delivery of sn exccuted counterpart of & sipnature
page ofthismewuwwfmwbeefﬁeeﬂwudcﬁvmyof:mw!y
exccuted counterpart of this Farbearance Agreement.

16. Yoluntacy Agrecment. The Obligurs represent md warrant that arc represented b
legal counscl of their chaice, or, if they are not reprosegicd by counsel, M?ill‘eydecisionnolbbz
represented by counscl is a decision that the Oblgosz have fecly made, that they are fully sware of the
hnumnﬁMhﬁ:FmAMmdﬁnoMFmbmmDomMmdhaw
vohmtarily aad without caercion or diress of any kind, entered iato this Forbearance Agreement and the
other Forbearance Documenty.

- 17, mmm This Forbearsnoe Agrocment supecsedes hegotiati
discussions, Wgo&amm&pmmmuw&mum
demumw«oquﬁuﬂnl«anumdmoﬂigﬂmm
w:mmhinﬁm&::ccmdem

18. Negation of Partnership. The relationship betwoen the Obli an th h
Lender on the other, is that of debtor and creditor. Nothing contained in ﬂﬂg:t;orbma omAgtmcamd' Mt&;
any ot!’htha: oﬂxn—l;oub'beeall:::'? Docmts:iubedmwdm creale 3 partnership or joint venfure, ar ta
cauge the Lender or n any way for the acticus, Habilities, debis bligati
atnpfeiviyarirpalingle Pwm,mncib‘ ies, debts or obligations of

19. mmmmmmnmm:wmmvm
Agreement are {ov refercace pupates ooly and simll not control or affict e mﬁmﬁzn of thig
Focbearance Agreenoent or the interpretation hereof in aay respect.

_ 20.  Sevembility, Any provision of this Forbeatsace Agroemont, which is prohbited
uum;q(?enble i any j!ﬁﬂiﬁim, shall, ax & such jusisdiction, be incfiective to d:lsm‘::;t of mcol:
pm}:gl;fgon and tmen&:::;i!;xhly without mvalidating the remaining provisions hereof, and any such
prohibition ar weenforc ity in any jurisdiction shall not invalidate or readec enforceal
provision in any other jurisdiction. o « - fe such

21. Law Govermnige. THIS FORBEARANCE AGREEMENT SHALL BE UED
AC(DRDANGSWHHAMGOVERNEJEYMMWBOFTEBSTATEOFNE\?’?INOSEIE ™

22.  Conseotty Jurisdiction

myﬂwamwmﬁ'mwwmnymﬁmqm ing arisi '
@ this Fotbearaiice Agrcement or any other L Cﬂedutgt. “mtgorourizz or.n-:latu;%

law; in such fedxs! court. Each of the Obligors hereta cong i

| ents to the service j
of sty and all.procws which may be suved in any such action or proceedbx:f:ynptll:
mpifing of copies of such process to such Obligats at its 2ddress specified herein. Pach

. 9
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of the Obligms sgrees that 3 ﬁmljlﬂmilmywchacﬁmormhgshnbe
coudnnmandmybe_mwdhanyahetju:isdicﬁombymﬁton the judgmeat or m
any other manner provided by [aw, NoﬁinghﬂismemmtwauyOM'
any action oru;ocee&g relating ?::meywpm et Odlbt- hnmhm ;

“ txing
Docutnent in the courts of any other jurisdiction, Ry B fuam

®) Each of the partics bexcty imrevocably and unconditiogall i
i " Y Wal to th
ﬁzﬂmtamumyk?uyandcﬁwuﬂydow,anyobimﬂntitmvyezowo:
bamﬂwhnvyhth:hymgormotanymwﬁouormmsingmdor

] 23.  Waiver of Juy Trisl EACH OF THE OBLIGORS HERERY IRREVOC
WAIVES ALL RIGHT TO TRIAL BY JORY IN ANY ACTION, Pmcmnmmgz

pnr&csami,asam.llhﬂ:mdaﬂlbcnopmwﬁmﬂn!mm 3 i H

s s “' xf *

i;\g;remcnt shali bc rcsolved agamxt' cither party. Any confroversy over ::ey cnnsu\numm e Fab?tf'::e
‘atbearance Agreement shall be decided oeutyally, m Light of its conciliatory purposcs, and withou:

2s. Purthey Assupagecs. The Obligors shal] periotm further
and deliver to the Lender such additional assignmenls, agrecments, powers mmtz‘:mgﬁm

26.  Notices. Except 23 cxpressly poovided to the in thi
any rotivs, reqcs - g Aoy wemy in this Forcbcarmace Am’eec‘::eeqa
wr;t::eand sh?ll bc.lund dchvu'e!lorsnt_byl’edual Bxpress, oroﬂzu-:epuhblemig-scwieqorbm
f:drm pro-ptxlsa foxthm' or cetified xmail, retaen reccipt requested, oc by telecopier, to the iicablz
dulivemdas Ry F"' Schedwlc 4, and chall be deemed given (1) when received at suc’b aﬂ&us‘m;f hand
» seat by Federal Exprese oc other ch couia-sa'vicc_:, or telecopicd, and (i) Gve Buginess

27. Indycement, Ino:dertomducemclaldermmta—'intotbichtbaMWr

(@ Thc Oblignrs confinm the validity snd effoctiv gmaranti
:lx:;l:lc ::y the Odl:f.gmu:hiu favor of the Leader an?ha:eb;ﬂr;ﬂfﬁue:: :tft::yir =D ﬁt's
pations up i e 2
vy s guarinties and the other Loan Documnents & which they arc a
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®) The Obligars confirm the validity and cffectiveness of any accurity
agreaments made by the Obligors in favor of the Lender and confirm that snch sceurity
agreements sccure payment of the Qbligationts,

©) The Obligors hercdy reaffirm all of theit respective duties, olilxgtuons
and Yabilities under the Loan Documnents, all as amcnded (md:ecmmmdedlwmby)
by this Forbemranee Agreement.

(Y] Mobhgwhqebytqnumnmmummwdq&xuuof&w
date hercof nane of the Obligocs has any defense, claim, counterclaim, vight of sctoff, or
canso of action of any kind whatzeever against the Lender ot any of ifs past, present or
fultsre agents, croployces and Afliliates. Each Obligar horeby forever relcuses the Lender
and each of itz past, preseat sud future agenly, cployees and Affilintes fiom any and ail
claims, demands, defenses, counterclaims and catwex of sction, contingent or pon-
contingent, knowa of unknown, on 2oootmt of any =ud all matters of ay kind, nstire or
thing arising fiom ot with cegrect 10 Gxc Loans, thiy Rochearsnce Agrecment, the Loan
Docurncnts 23 smended bercby (to the oxfent amended hereby) and/or any sction or
maction of fhe Lender in connection with xay of the foregoing, from the beginuing of the
world through the date hexeaf,

{e) Ewch Obligor hereby firther represpois and wammants o the Louder that
the Lender bas provided all notices of defiult required ymder the Loan Docimrnts and
would be milly entifled to exercise remodics an acoount of the Bxigting Defayits, bt the
Youder has, mhnbdmmdwwdmttodosonﬂhsmwlm Such election,
howewe, is without aqy waiver of the Existing Defaults and iz sabject tu the conditions
sct forth i this Focbemance Agrectoent; and, absent such clection, thnre would exist no
;Mm&‘mmmwmmmdmemofrmmmulmmm&

law,

{THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK ]
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IN WITNESS WHEREOF, the partics hereto have exccuted this Forbearanco Agreement as of
the day and year first above writtrn or have caused these presents (o be signed as of the day and year first

above written, .
o ) AHAVA FOOD CORP.
- By: ‘/42' /)QZ?;/;,,
Name: 7
Title;
LEWIS COUNTY DAIRY CORP,
oo lts Loty
Name? 7
Titles

ST. LAWRENCE FOOD CORP.

-

By:___/‘/ oy 2l

Nap
Tide

YONIREALTYY, LLC

By:_£— —%’ ) ///f Cny

Name:
Tithe

-
— -
(L7

MOISE BANAYAN, 2= an judividual

Ar1 a.v‘/ l/
-ANA BANAYAN, 75 an individual

[Signature Page to Forbzrnco Agreoment]
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SIGNA NA_
By: e
d oy v
Title: s,

[Signotre Page % Forbcacanes ApTecinmi)
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1—2pp3  19:24 OBER, KALER ; GRIMES&SHRI VER
SCHEDULE 1
LOAN DOCUMENTS
1. Mastcr Cyedit Facility Agroeawnt, dated ay of August 22, 2005, by and mnonp Ahava,
SLP, LCD, Yoni, M8 xud the Lender (a3 amended 1o but not including the date hareof, the “Master Credit
Agroement');
2. Facility A Notc, dated as of August 22, 2005, made by Ahava and payable to the order of
the Lender in the principal amount of $2.0 million (25 amowded t but not including the date hereof, the
“Facility A No™):

3. Facility B Nots, datcd 4 of August 22, 2005, mzde by Ahava and payable to the order of
the Leuder in the principa) wmount of 35.5 wmillion (23 amended to but not including the date hereof,
“Fagjlity B Note™);

. 4. Joint and Sevexal Guaranty of Payment, dated August 22, 2005, made by SLF, LCD,
Yoni and MB in favor of the Iender (as amended or otharwise raaffirmed o but not including the date
bereof, the “Oniginal Cruranty”);

5. Sccurity Agreement, dated as of Angust 22, 2008, by and among Ahava, SLF, LCD, Youi
and the Lender (a3 amended or othmrwisc reaifinued to but not inctuding the date hereof, the “Qoginal
Security Agreement”);

6. Subordination Agreement, dated as af August 22, 2005, between MB and the Lunder (as
amended or otherwise reaffirmed to but not including the date hereof, the “Sybordination Agreoment™);

7. Continuing Guaranty, dated as of October 7, 2005, made by LCD ia favoer of the
(s amended or otherwise real{lgmed to but not including the date hercof, the “LECD 2005 Guaranty™);

B. Continuing Geners] Sccurity Agreament, dated 33 of October 7, 2005, by and between
1.CD and the Laader {(as amended or ptharwise reaffirmea to but not including the date hervof, the “LCD

2003 Sectrity Apreement’;

9. Cantimiing Guacarty, dated April 5, 2006, madc by Ahava in favor of the Leader, (as
amended or othearwise reaffirrned to but not including the date hereof, the “Ahavy 2006 Guaganty*);

10. ConﬁmingGunnnty.dMMImhzs,m,mdebysLFinﬁwdﬂmLmdm(;.g
arended or otherwise reaffinmed to but not mcludimg the date hercof, the “SLF 2006 Guaranty™);

i1, Coatinuing Guaranty, dated March 29, 2006, made by Yoni in Rvor of the Leader (as
amended or otherwise reafficoed to but rot including the date hereaf, the “Yoni 2006 Gugrenty™); '

12, Reaflinmation of Guaranty, dated as of February 7, 2007, made & . .
MDB and AB, individually, in favor of the Lendet, (collectively, the wﬁv)ﬂ' SLF. Yoai,

13. Cantimring General Security Agreement, dated as of March 28, 2006, by and betweeg
LC12 and the Lander (as amended or otherwise reafficred to but not including the date bereof. the “LED
2Q06 Security Agreement”); ! =
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14. Continuing Getaral Scourity Agrecruent, dated as of Macch |
[ 28, 2008, atercen
Ahavs and the Lender (a3 amended or otharwise reaffimed fo but not facluding the ::'t:;fntog tho.

“Ahave 2006 Jecurity Agyeement™y;

£5. Continuing Genenal Security Agrcoment, dated as of Mach 28, 2006,
SLF and the Lender (ag s . » > by and betwveen
2006 Soces ¢ :nmded; or otherwise reaffirged to but not including the date hetoof, the “rp

16. Ptomiamtyﬂolc,datu!uof.ﬁumzyu 2007, made by L.CD snd .
e Leader in the original principal amount of $750,000 (83 amendod I‘Dybut mt'n mcm‘:i:: c?;;um

the “LCD 2007 Note™); and

17.  Continuing Goaranfy, dated January 1S, 2007
amended or atherwise reatfrmed to but not inchuting the datc b ﬂﬂgembz‘wzh Hvur of the Lender as

HF 3598643 v.) 8 $06406/0023 s
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SCHEDULE 2
EXISTING DEFAULTS

: 1. Rach of the following judgments constitutes an “Event of Default™ (as defmed in the
“Master Credit Agreenent) under Seotion 7.01(7) of he Mayter Credit Agreemeat

() the judgment eutcred agrmst Abave, LCD and MB i favor of M&I First
Natiana) Leasing Corp. oa January 12, 2007 in an amount iu cxcess of 3700,000 (the “Fivst Judgment™);

@®) the judgmmt entered against Ahava, LCD and MB in fawor of M&L Fiest
Nationsl Leasing Corp- on April 23, 2007 in an amount in excess of $60,000 (the “Second Judgment™);

() the judgment cntered agatst LCD in favor of the Commissionex of Labor of the
State of New Yockonoraboutﬂwmrbcrzoos in an mmount in cxcess of $62,000- (the “Yhind

Judgment”); and

) tixc judginent endered against LCD, Abava and SLF @ faver of Cape Vincent
Milk Producers Caapaative, Inc., Marble City Bulk Miik Coopexative, Inc,, Seaway Milk Producers
Cooperalive, no. and Northers New York Bulk Milk Producas Coopearative, Inc, ou or about July 2006
ip an woount in excess of $100,000 (the “Fourth Judement”, and together with the First Judgment, the
Seecond Judgment and the Third Judgment, 1be “Tudgmenty™.

2. Bach of Abava, LCD, SLF aad MB failed to notify the Leader of the Pirst Judgment foc
over six weekx, constituting an “Event of Defmit” (as debned in the Master Credit Agrecment) wnder
Section 5.06 of the Master Credit Agrcoment.

3. The Judgments and Salixe to notify Lender of the First Judgment coastitute an “Bvent of
Defaull” (as defined in the LCD 2007 Note) under Scotion 3(b)Gil) thhe LCD 2007 Notz,

: 4. Az a cesult of the Secaud Judgmeat, Eons sccucing the Second Sudgmeat {callectively, the

. MmﬁwmchMmemwdemMmbdmm
2. The Second Judgment Licns coustitute an “Bvend of Default™ under Section 7.01(c) of the Master
Credit Agreament, 235 thcy violate 2 coveaant set forth in Section 6,01 of the Master Credit Agreement.

s, The Judgneats and the Scrond Judgmeot Licns constitute 2y “Event of Defanlt” under
Section 8(a) of the Original Security Agreement.

6.  The Sccond Judgment Lims constitutc an "Event of Default” under Section 8(g). of the
Original Security Agreement. '

7. The Sccond Judgment Liens constitufe an “Event of Defavir’ wader Section 9 of the LCD
20035 Security Agreement.

8. The Second Judgment Licng constitute an “Bveat of Defaulf™ undar Section 10 of thc
LCD 2006 Security Agreenicut. ’

g, The Se¢cond Judgment Liens constitute ap “Eveot of DeGult” under Scction 9 of the
Ahava 2006 Sccurity Agreemsnt.

10. LCD failed v pay on the Maturity Datc (as defined in th= LCD 2007 Notz) the
outstanding principal amount under the LDC 2007, together will alf acerued intorest thereon.

HF 3598643V, {8 MGA06/0023
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Annex ] to Schedula 2
List of Accounty
i, Bank Name: Sovereign Benk, 9512 Third Avenue, Braoklys, NY 11209
ABA Number: 231372601
Accouxyt Holder: Moisc Broxyan
Asgcount number: 3573060242
In the Amount off $64,360.83 .
2. Bank Name: Sovercign Bank, 9512 Third Avenue, Brooldyn, NY 11209
ABA Nutaber: 231372691
Account Holder Abava Food Cacp.
A ccound mnmnber: 3690002858

In the Amiount of: $31,433.25 which represented paymeats Som the following:

Jerveplem I2 Pirza: $18,202.04
Aviv Goummct Food:  $8,000.00
. Kosher Discouat: $5,2312%
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S :DULE 3

AMOYUNTS DUE. AND OWING TO LENDER

ﬂnmmpnuhmmmumﬂnMMMﬂthhhnkawndmmEWMnGMQnmmﬂmﬂm
without setofl, counterclzim, adjustment, defeose or right of reduction of any kind, on account oft

1. ﬂnﬁwmqikhmnm&rmnmxurawmAnummndwpﬂﬁmlummtf
$5,489,054.48 and intxest in the uaunt of $55,395.25 for a tatal of $5,544, 449 713; °

2. therﬂityBIAmmdu'tth:erditAgmemgmepﬁm'immf
$1,300,000.07 and intevest in the amouvat $2,733.61 for a total of'$1,302,733.68; and . °

3. the LCD 2007 Note, the principal amount of $750,000.00 and interest arnoumt
F1,718.75 for = total of $751 71875, 1n the o
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NOTICES

If to the Obligors at:

<o Ahava Faod Corp.

110 Boand Street

Brookiyn, New Yok 11231
Telecopier Nax (718) 243-6700
Attcotion: Maise Bacaynan

‘With a copy tos

Stein Riso Maxtel, LLY

Ths Cluysicr Building

405 Lexingtom Avenne

New Yak, New Yok 10174
Telcoopier No.: (212) 559-6155
Aftention: Dennis 1., Soeia, Esq.

If to the Bank:

Signatore Banic

365 Fifh Avenuc

New York, New York 10017
Telecapicr No. (646) §22-1833
Attentionr Robert Bloch

Wilh a copy to: ]
Herrick, Feinsiein LLP
Two Parkk Aveaue
New York, New York 10016
Telecopicr No.; (212) 592-1500
Altcation: Stephen D, Brodie, Esq,

HF 3598641v.18 #06406/0023
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