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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

in re: Chapter 11

Case No. 08-13422 (MFW)
(Jointly Administered)
Re Docket No. 235

DHP HOLDINGS II CORPORATION, et al.,!

\_/\-4\..1\_.4\_/

Debtors.

ORDER APPROVING THE SALE OF ASSETS OF DESA

TOOLS AND/OR DE! OOR AND OUTDOOR HEATINGSU]
M (O
FREE AND CLE , CLATMS AND INTERESTS

Upon consideration of (1) the Debrors’ Motion Jor Entry of Orders (1) Approving
the Bid Procedures to be Used in Connection With the Sale qf the Assets of Desa Tools and Desa
Indoor and Curdoor Heating to the Proponents of the Highest and Best Bidy jbr' ihe Assers,

(11} Scheduling an Auction and Hearing to Consider the Sale and to Approve the Form and
Manner gf Notice Related Thereto, and (I} Approving the Sale of the Assets, or A@ Subset

Thereof, lo the Proponents of the Highest and Best Bids Free and Clear af All Liens, Claims and

Interests (the “Motion™), filed by the captioned debtors and debtors-in-possession (the

“Debtors™}, pursuant to which the Debtors seek the entry of the “Bid Procedures Order” and the

“Sale Order,” and(T1) the Court having held a hearing on March 17, 2009, a the conolusion of

which the Court entered the Bid Procedures Order (a) approving the proposed bid procedures

! The Debtors in these cases, along with the last four digits of each Debtor's federal tax idontification number, are
DHP Holdings 1 Corporation {5945),DESA LLC (5717); DESA Heatlng LLC (3137); DESA Specialty LLC
(8143); DESA FMI LLC (8146); and DESA IP LLC (8149), The address for ench of the Dobtors is 2701 Industrial

Drive, Bowling Green, KY 42101,

Date f—‘;}/l 5/07

13405 CANDOCS_ DE: 1476603 ‘
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{the “Bid Procednres”)? f;0r the sale (the “Sale”) of the assets (the “Assets™) of the Desa Tools
and/or Desa Heating, or some combination thereof, (b) scheduling an auction (the “Ayction”™) to
oceur on April 14, 2009 at 10:00 am., (c) scheduling a hearing on the Sale(the “Sale Hearing™)
to occur on April 15, 2009 at 3:00 p.m., and (d) ap.proving the proposed manner of notice of the
Auction and Sglc Hearing to be provided to parties in interest and credifars, including the forms
of the Sale and Bid Procedures Natice and the Creditor Notice, and (111} (&) it appearing that the
Court has jurisdiction over the Motion with respect to the entry of the Sale Order pursuant to 28
U.8.C. §§ 157 and 1334, (b) that this is a core proceeding pursuant to 28 U.S.C. § 157(n), and (¢)
notice of the Sale Hearing was sufficienat under the circumstances, and (IV) the Auction having
been rescheduled for April 21, 2009 and having conunenced on that date, and the Court having
reopened by the Court on the motion of MTD Southwest Inc., and the reopened Auction having
been held on April 27, 2009, and (V) and the Auction having been conducted in accordance with
the Bid Procedures previously approved by the Bid Procedures Order and the Court's direction
Afrom the hearing held on April 23 and 24, 2009, and all potential and qualified bidders having
had a full and fair opportunity to bid, and the Purchaser (defined below) having been determined
to be the Successful Bidder at the conclusion of the Sale Hearing on April 27, 2009 for the
property described below, and the Court having determined that the legal and factual bases set
forth in the Motion and on the record at the Sale Hearing establish cause for the relief granted

herein and it appearing that the relief requested is in the best interest of the Debtors, their estates,

2 Capitalized terma not otherwise defined herein shall have the meanings set forth in the Motion or the Bid
Procedures.
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their creditors, and other parties in interest, and due and adcquate notice of the Auction and the

Sale having been given, and alf objections to the Auction and the Sale having been withdrawn;
THE COURT HEREBY MAKES THE FOLLOWING FINDIN GS:

A, The Debtors filed voluntary petitions for relief under chapter 11 of the
Bankruptey Code on December 29, 2009 {the “Petition Date™) thereby commencing these
chapter 11 case (the “Chapter 11 Céses”).

B. All partics expressing interest in bidding on all o any portion uf the Assets were

provided sufficient information by the Debtors Lo make an informed Jjudgment as to whether to

bid on all or any portion of the Assets,

. At the conclusion of the Auction, Sure Heat Manufacturing Corporation (the
“Purchaser™) was selected as the Successful Bidder of those Assets {the “Purchased Assets") that
were included in the Purchaset’s usset purchase agreement (the “APA”) that is attached hereto as

Exhibit A, for a purchase price of $600,000.00,

E. Adequate notice and opportunity to bid at the Auction was provided by the
- Debtors to creditors and parties in interest,

F, There bas been an adequate notice and opportunity for creditors and all parties in
interest to appear and be heaed on the Motion with respect to the entry of the Sale Order.

G. Based upon the representations tendered and evidence presented at the Sale
Hearing, the Debtors have articulated reasonable business judgment and.have demonstrated good

faith for seeking the Sale of the Purchased Assets to the Purchaser, The Court finds that a

prompt sale of the Purchased Assets is required if the Debtors, and their estates, ate to obtain

IBA05-001\DOCS_DE: 1476603 3
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maximum valve from the Purchased Assets. Consummation of the éaie- ﬁﬂl'ra:s:lt irt the
maximization of the value of the Debtors’ estates. The Court further finds that approval of the
Sale is in the best interests of the Debtors, their estate, and the Debtors® creditors, and, after
consideration of all salient factors, there are good and sufficient business justifications for the
Sale of the Purchased Assets to the Purchaser, outside of the context of a plan of reorganization
or liquidation, and that the required standard of a “sound business purpose” has been established.
H. Based upon the representations tenderad and evidence presented, tiie Purchaser js
a good fajth purchaser for value within the meaning of section 363(m) of the Bankruptey Code
and is enditled to all protections thereof. The Court finds that the negotiations with the Purchaser
over the APA with respect to the Sale were af amms’ length and in good faith. Further, there is no
evidence of the existence of any agreement among potential bidders to control the bidding
process or the purchase price 1hat would permit the APA or the transactions contemplated
thereby to be voided under § 363(n) of the Bankraptcy Code. The torms of the Sale are fair and
reasonable under the cireumstances of the Chapter 11 Cases, and the purchase price reprasents

the highest and otherwise best offer for the Purchased Assets and constitutes reasonably

equivalent value for the Purchesed Assets.

K. The conditions under sections 363(b) and 363() of the Bankruptey Code
providing for the Sale of the Purchased Agsets to Purchaser free and clear of .any and all Liens,
Claims, Encumbrances (as defined below) and other interests have been satisfied. Pursuant to
section 363(f} of the Bankruptcy Code, the Purchaser is not & suceessor of or fo the Debtors for

any fixed or contingent, known or unknown Lien (defined below), Claim (defined below),

184Q5-001DOCS_DI:1476603 4
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Encumbrance {defined below) or other interest against the Debtors or any of the Purchased
Assets.

L. All findings of fact and conclusions of law made on the record at the Sale Hearing
are incorporated herein by referen(;c. Findings of fact that constitute conclusions of law shall be

considered as such and vise versa,

ACCORDINGLY, IT IS HEREBY ORDERED THAT:

1. The Sale Motion is granted on the terms and conditions set forth herein,
The APA and the transactions contemplated thereby are approved on the terms and conditions set
forth herein. To the extent that any of the terms of this Sale Order may conflict with the APA,
this Sale Order shall control,

2 The Debtors are authorizeci to and shall sell, assign, tmns_fer and deliver (o
the Purchaser, and the Purchaser shail purchase, acquire and take assignment and delivery of the
Purchased Ass§ts in accordance with the terms and conditions of the APA and this Sale Order, .

\ 3 The Court retains jurisdiction fo; the purpose of enforcing lthe provisions
of the APA and this Sale Order and determining any disputes atiging therefrom, protecting the
Purchaser or any of the Purchased Assets from and against any Liens, Claim, E’.x;cumbrances and
other interests.

4. The Debtors are authorized to sell the Purchased Assets pursuant (o

sections 363(b}, (f) and (m) of the Bankruptey Code free and clear of any and all Liens, Claims,

Encumbrances and other interests, with such Liens, Clairas, Encumbrances and other interests 1o

18405-001DOCS_DB: 1476603 5
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attach to the sale proceeds of the Purchased Assets with the same velidity, priority and perfection
as existed immediately prior to the Sale.

5. The Purchaser and the Debtors are authorized to close the Sale
immediately after entry of this Sale Order, or as soon thereafier ag possible,

6. Upon failure to consummate the Sale of the Purchascd Assets because of a
breach or failure on the part of the Purchaser, the Debtors may select in their business judgment,
and in consultation with the Committee and the Prepetition Senfor Agent, the next highest or
otherwise best Qualified Bid(s) to be the Successful Bid(s) {as these latter two terms are defined
in the Bidding Procedures) without further order of the Court. -

7. The Purchaser is found to be a good faith purchaser within the meaning of
section 363(m) of the Bankruptey Code and shall be entitled to the protections afforded a good

faith purchaser pursuant to such section. The Purchaser has acted in “good faith” in connection

with the Sale.

8. The Closing of the Sale of the Purchased Assets may take place even if a
party in interest appeals this Sale Order; so Jong as this Sale Order has not been stayed.

9. This Sale Ordéris and shall be effective as a dete,rmipation' that, upon
closing of the Sale under the APA, all Liens, Claims, rights, Encumbrances and other interests
existing as to the Purchased Assets conveyed to the Purchaser have been and hereby are
terminated and declared to be unconditionally released, discharged and terminated solely as to
the Purchased Assets, and such determination shall be binding upon and.govern the acts of all
persens and entities, including all filing agents, filing officers, administrative ggencics Or units,

governmental departments or units, secretaries of state, federal, state and local officials and all
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other persons and entities who may be-requi.rend by operation of law, the duties of their office, or
contragt, to accepl, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title in or to any of the Purchased
Assets conveyed to the Purchaser. The Purchaser and the Debtors each shall take such further
steps and execute such further documents, assignments, instruments and papers as shatl be
reasonably requested by the other to implement and effectuate the transactions contemplated in
this Sale Order and the APA. Subject to closing the Sale under the APA, all Liens, Claims,
rights, Encumbrances and other interests of record as of the date of this Sale Order shall be
forthwith removed and stricken as against the Purchased Assets. All persons or entities

- described in this paragraph shall strike all such recorded Hens, claims, rights, Encumbrances and
other interests against the Purchased Assets from their records, official and otherwise.

10.  All.persons or entities that have filed statements or other documents or
agreements evidencing Liens, Claims, rights, Encumbrances and other interests shall deliver to
the Debtors or the Purchaser, in proper form for filing and executed by the appropriate parlics,
termination statements, instruments of satisfaction, releases of liens and encumbrances, and any
other documents necessary for the purpose of documenting the release of al! Liens, Claims,
rights, Encumbrances and other interests that the person or entity has or may assert with respect
- to any of the Purchased Assets. In the event that any such person or entity should fail or refuse
to comply with the requirements of this paragraph, the Debtors and/or the Purchaser are hereby
authorized to execute and file such statements, instruments, releases and other cio;:umcnts on

behalf of such persons or entity with respect to any of the Purchased Assets.

18405-001\DOCS_ DE:1476603 7
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I, Onthe clbsi_ng, all right, title and interest in and to the Purchased Assets
shall be immediately vested in the Purchaser pursuant to Bankruptey Code §§ 363(b) and (), free
and clear of any and all liens (including but not limited to any and al] “liens” as defined in
Bankruptcy Code § 101(37) (“Liens™), claims (including but not limited to any and all “claims®
as defined in Bankruptey Code § 101(5) and liabilities, (“Claims™)), marigages, deeds of frust,
goarantees, security agreements, Security interests, pledges, options, servitudes, liens,
hypothecations, charges, employce benefits and obligations, rights of first refusal or set-off,
restrictions, encumbrances and other intetests in or with respect to any of the Purchased Assets
(including without limitation any options or rights to purchase such property and any mechanic’s
or tax liens, whether asserted or unasserted, whether khown c;r unknown, whether arising prior to
ot subsequent to the filing of the Debtors’ Chapter 11 Cases, whether imposed by agreement,
understanding, law, equity or otherwise (collectively, the “Encumbrances™)), with such
Encumbrances 1o atiach to the sale proceeds of the Purchased Asscts with the same validity,
priority and perfection as existed ﬁnmediately priot to such Sale.

12, The Purchaser shall not be liz'ablc for any Claims against the Debtors, and
the Purchaser shall have no successor or vicarious labilities of any kind or character whether
known or unknown, whether asserted or unassetted, as of the closing, now existing or hereafier
arising, whether fixed or contingent, with respect to the Debtors. Under no circumstance will the
Purchaser be deemed a successor of or to the Debtors for any fixed or contingent, known or
unknown Lien, Claim, liability, Encumbrance or other inferest agninst the Debtors or any of the

Purchased Assets, and the Purchaser shall have no lisbility as a successor to the Debtors. The
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sale, transfer, assignment and delivery of the Purchased Assets shall not be subject to any such
Licnsf Claiims, Encumbranees or ofher interests.

3. Pursuant to Bankruptey Code sections 105(a) and 363, the Court hereby
issues a permanent injunction against the holders of any Liéns, Claims, Encumbrances or other
interests against the Debtors or thé Purchased Assets with respect to assertion of or taking any
action to collect or enforce such Liens, Claims, Encumbrances or other interesis against any of
the Purchased Assets or Purchaser.

14, All persons or entities who are presently, or on the closing may be, in

possession of any of the Purchased Assets shall swrender possession of the Purchased Assets to

the Purchaser on the closing.

15. Bxcept to the extent provided in the APA, Purchaser shall have no liability

or responsibility for any Claim against or Liabilities of the Debtors.

16.  The Debtors are hereby authorized and directed 1o comply with the térms

set forth in the APA and are authorized to take such actions as are necessary thercunder, without

the nced for further order from the Court.

17.  Each and every term and provision of this Sale Order shall be binding in
all respeets upon the Purchaser, the Debtors, the Debtors’ estates, the Debtors’ creditors, all
persons or entities holding an interest in the Debtors, including, without limitation, any person or
entity purporting to hold Liens, Claims, Encumbrances or other interests against all or any
portion of the Purchased Assets. The APA and the transactions and instruments contemplated

thereby shall be enforceable against and binding upon and shall not be subject to rejection or

15405 D0NDOCE_DE: 1476603 9
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.avoidanee by the Debtors or anty chapter 7 or chapter 11 trustce for the Debtors or their estates or

anty other person or entity on behalf of the Debtors,

I18.  Nothing in this Sale Order is intended to or shall be deemed to modify the

terms of the APA except as expressly provided herein.

19. _ The APA may be medified, amended, or supplemented by the parties
thereto, in a writing signed by both parties, with the written consent of the Committee and the
Prepetition Senior Agent, in accordance with the terms thereof without further order of the Court,
provided that any such modification, amendment, or supplement (s not material. The terms and

provisions of this Sale Order shall inure to the benefit of and shall be fully enforceable by

Purchaser’s successors and assigns,

20, Cn February 6, 2009, this Cowrt entered that certain Final Order (1)
Authorizing The Debtors To Use Cash Collateral and {2} Graniing Adequate Protection to
Prepetition Lenders (Docket No. 132) (the “Final Cash Collateral Order"). The Purchaser shall,

| on the Closing Dats, wire the Purchase Price (and any other cash proceeds payable under the

APA on the date such amounts become payable thereunder), net of any amounts payable to third
parties as sct forth on the closing statement for the sale, directly to the Prepetition Senior Agent
(as defined in the Final Cash Collateral Order) for application to the Prepetition Senior
Indebtedness (as defined in the Final Cash Collateral Order) in accordance with the terms and

conditions of the Final Cash Collateral Order.

21, This Sale Order shall be effective immediately upon eniry pursuant to

Rule 7062 and 9014 of the Federal Rules of Bankruptey Procedure.

LB405-001\DOCS_DE: 1476603 1
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22. The Court shall retain jurisdiction to hear and determine all matters. arising

from the implementation of this Sale Order.

Dated: May VS, 2009 Q\M‘m&sﬁ?\

The Honorablz Mary F. Walrath
United States Bankruptey Judge
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EXHIBIT A
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (the "Agreement') is made and cntered
into as of this ___ day of May, 2009, by and between Sure Heat Manufreturing Corporation, a
Florida cotporation (the "Buyer"), on the one hand, and DESA 1P LLC, a Flotida imited
habilily company, DHP Holdings IT Corporation, a Delaware corporation, and DESA Heating
LLC, a Florida limited lability company (collectively and dividually, “Scller” and together
with Duyer, the “Partigs”), Debtorsand Debtozs in Possession under Case No. 08-13422 -
MEW (Jointly Admitistered) (the “Case™ intlie United States Banktaptey Court for the Distriel
of Detaware (the "Banlauptey Court™), on the ather hal, .

RECITALS

A Seller has an interest in certain trademarks used in connection with its
indoor/outdoor heating business.

B. Seller wishes to sell to Buyer pursuant to Section 363 of Chapter 11 of Title 11 of

the United States Code (the “Banlaruptey Cod e”) the Property (as defined below) at the price
and on the other terms and conditions specified in detail below and Buyer wishes to so purchage

and aceuire such assets from Seller.

NOW, THERERFORE, for goud-and vatuable-considiration, the receipt and sufficiency
of which is hereby acknowledged, the Parliss agree as ftlows;

L Jrangfer of Assets.

1.1 Purchase and Salo of Assets. Cn the-Clesing Date, as herelnafter defined,
in consideration of the cavenants, representstions ahe obligations of Buyer heieunder, and
subject to tlie condltipns herdinafier sel"forth, Seller shall sell, assign, transfer, convey and
deliver to Buyer, and Buyer shall purchase from Seller the following nssets, wherever located,

whether or not identified or disclosed on Seller’ books and records {collectively, the
"Property™);

. LL1  Intangible Property. All Intangible personal property owned or
held by Selter and fisted in Sclredule 1.1.2 attached (o this Agreement. and incotporated herein
by reference (collestively, the "Intangible Property”). As-usedintlis Agreement, Titangible
Property shall in all events exclude, (i) any materials containing mivileget] cormmunicaions or
information about employess, disclosore of which would violate an criployes's reasvnable
expectation of privacy and any othér maferials which are subject to attorney-client or any other
privilege, and (if} any soflwate or other item of intangible property held by the Seller pursuant to
a license or other Contract where Buyer does not assume the underlying Contract relati ng to such

intangible personal property at the Closing.

12 Excluded Asgets, Notwithstanding anything to. the contrary in this
Agreement, the Property shall be limited to the items specifically identified or desciibed in
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Section 1.1 above (as expressly set forth in Sehedules 111, 1.1.2, and 1.1.3) and shall in arry
event exclude all of the following {collectively, the “Bxcludod Assets™); (i) those items
excluded pursuant to the provisions of Section 1.1 above; (i) all cash or cash equivalents; (D)
the Seller's rights under this Agreement and all cash and non-cash censideration payable or
deliverable to the Seller pursuant o the terms and provisions hereaf; (iv) any leades and
executory conlracts of the Seliers; (v} all securities, whether capital stock or debt, of Seller or
any other entity; (viyall rights and claims in o ta any refunds or credits of or with respect to any
taxes, assessments or similar charges peid by or on behalf of Seller; in eaals case to the extent
applicable to any period priov to the Closing; {vii) tax tecords, minute books, stock transfer
books and corporate seals of Seller; (viii) any letters of credit or similay financtal
accammodations issued {8 any third party(ies) for the account of Seller; {ix) all preference or
avoidance claims and actions of the Seller, including, without limitation, any such claims and
actions arising under Sections 544, 547, 548, 549, and 550 of the Bankruptey Code; and (x) all
deposits and prepaid amounts of Seller held by or paid to third parties,

L3 Ipstruments of Transfer. The.sale, assigninerr, transfer, conveyatice and
delivety of fhie Property t6 Buyer shitll ke mede by instriunaiits of-dssigrment, tratisfer and
tonveyaice pravided for in Seation 3 below and such other fustuments as may reasaably be
requosted by Buyer to transfer, convey, asdign and deliver the Property to Buyer, but in alf events
only to the extent that the smme do not impose any monetary-sbligations upot. Seller orin any
other respeet increase it any material way the burdens tiipgsed by the other provisions of this
Agreemert upon Seller,

2. Considerarion.

2.1 Purghase Piice.

' 2.1.1  The cash congideration to he patd by Buyer to Seller for the
Property (the ""Purchuse Price") shall he $600,000:00. :

2.12  ThePurchase Price shall be patd.us follows:

{a) Concurently with the mutyat exeeutionand delivery of this
Agreement (the date of such mutun] execution and delivery is somistitnes referred to herein as the
"Execution Date"), Buyer shall provide the Debtars aif sinsunt aqual to $5,000.00 (ike " Good
Faith Depesit') in immediately available, good funds to be held by the Sellar pursnant to the
texms of the Bid Progedures approved by the Bankruptey Court. The Seller shall deposit the
Good Faith Deposit into an interest-begring aacount. The Good Falth Deposit shall become
nomrefundable upon the termination of the transaction contemplaled by this Agreement by reason
of Buyer's defanit of any obligation hereunder {a "Buyer Defnult Termination™), it being
agreed that Sefler shall not have the right to so terminatc this Agreetment unless Buyer has faled
to cure the appiicable default within three {3) days following its receipt of written totice therenF
from Seller. At fhe Closing, the Good Faith Depasit (and auy Interest acerued thereon) shall be
credited and applied toward payment of the Purchase Price. In the ovent the Guod-Faith Deposit
becomes tonrefundable by reason of 2 Buyer Defiult Tenination, the Seller shall be-entizled to
retain the Good Faith Deposit and all interest acerued therzan for its own asgourit, IFthe

DOCS,_ DR 147709.5 2

TRADEMARK
REEL: 004076 FRAME: 0096



transactions contemplated herein terminate by reason of (A) Seller's material default under this
Agreement, it being agreed that Buyer shall not have the ri ght to so terminate this Agreement
unless Seller has falled to cure the applicable defalt within three (3) days following its receipt of
written notice thercof from Buyer, or (B) the failure of a condition to Buyer's obligations
hereunder (including the conditions set forth in Sections 3.4 and 4.2, below), the Seller shall
returmn to Buyer the Good Faith Deposit (together with al] interest accrued thereon).

(b}  On the Closing Date, Buyer shall (A) release the Good Faith
Deposit (together with all acerued interest thereon) to Seller, and (B) deliver to Seller, in Good
Funds, the balance of the Purchase Price.

3. Closing Transactions.

3.1 Closing Conference. The Closing of the transactions provided for herein
(the "Closing") shall take place at the offices of Pachulski Stang Zieh! & Jones LLP, located in

Wilmington, Delaware,

32 Cloging Date. The Closing shall be held upon the carlier to ocenr of (i) the
second (2™} business day following the satisfaction of the last of the conditions set forthin
Sections 4.1 and 4.2 below, and (i) May 18, 2009 (the "Outside Date"). In the event the
conditions to Closing have not been satisfied or waived by the Ouiside Date, then any Party who
is not in default hereunder may terminate this Agreement, Altematively, the Parties may
mutually agree to an oxtended Closing Date. Unti] this Agreement is sither terminated or the
Partics have agreed upon an extended Closing Date, the Parties shall diligently continue to work
to satisfy all conditions to Closing and the transaction contemplated herein shall close as soon as
such conditions are satisfied or waived.

3.3 Seller’s Deliveries to Buyer at Closing. On the Closing Date, Seller shall
make the following deliveries to Buyer:

3.3.1 A counterpart assignment of intangible property, duly exccuted by
Seller, in the form and content of the assipnment of intangible property attached as Exhibit "A®
hereto, pursuant to which Seller assigns to Buyer ifs interest, if any, in and to the Intangible
Property (the " Assignment of Infangible Property'™).

3.3.2  Any such other documents, funds or other things reasonably
contemplated by this Agreement to be delivered by Seller to Buyer at the Closing.

3.4  Buyer's Deliveries io Seller at Closing. On the Closing Date, Buyer shall
- make or cause the following deliveries to Seller:

34.1 That portion of the Purchase Price tg be delivered by Buyer
dircctly to Seller at the Closing under Section 2.1 (and Buyer shall release the Good Faith
Deposit to Seller as contemplated it Section 2.1.2(b) hereof).
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3.4.2 A counterpart of the Assignmerit of Intangible Propetty, duly
executed by Buyer.

343 Any such other documents, finds or other things reasonably
contemplated by this Agreementto be delivered by Buyer to Seller-at the Closing.

3.5  Sales, Use and Other Taxes. Any sales, purchoses, (ransfer, stamp,
documentary stamp, use or similar taxes under the laws of the states in wlich any partion of the
Property is located, or any subdivision of any such state, which may be payable by reason of the
sale of the Property under this Agreement or the fransactions contemplated herein shall be borne

and timely paid by Buyer.
3.6  Rossession. Right to possession of the Property shall (ransfer to Buyer on
the Closing Date.

4, Conditions Precedent to Closing.
4.1 Conditions to Seller’ Obligations. Seiler’ obHgation to make-the

deliverias required of Seller at the Closing Date and otherwise consarnmate the transaction
contemplated herein shall be subject to the satisfaction or waiver by Seller of each of the

following epuditions:
4.1.1 Al of fherepresentations and. wacraniics of Buyer contained herein
shal] continue te be true and correct af the Closing in alf- material respects.

4.12 Buyer shall have executed and delivered to Seller the Assignment
of [ntangible Property.

- 4L3  Buyer shall have deliversd, or shiall be-prepared to deliver o Seller
at the Clasing, all cashiind othier dacutments redquired of Buyer to bé deliveted at the-Closing,

4.4 Buyer shall have delivered to Seller appropriate evidence of all
necessary enlity action by Buyet n conriection with the transections contemplated hereby,
including, without limitation: {i) sertified copies of resolutions duly adopted by Buyer approving
the transactions centemplated by this Agresment edd anfhosizing the execution, delivery, and
performance by Buyer of this Agresment; and (if) a certificate as to the incumbeney of the
parties executing this Agreement and any instrament or otherdocunent delivered in connection

with the transactions contemplated by this Agreement.

4.1.5  No actien, suit or other proceedings shall be pending before any
court, tribunal or governmentat authority secking or threatening to restrain or prohibit the
consumunation of the transactions cantemplated by this Agreement, or seeking to obtain
substantial damages in respect thereof, or involvinga olaim that consummation thereof wonld
result in the violation of any law, decree or tegulation of any governmental authority having
appropriate jurisdictian,
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4.1.6 Buyer shall ave substantially performed or tendered performance
of each and every material covenant on Buyer’s patt to be performed whitch, by its tetms, is
required to be performed at or before thie Closing.

4,1.7 The Bankwuptey Court shall have entered the Approval Oider (as

defined in Section 8.2. below) in accordance with Section 8.2. below and the Approval Order
shall not have been stayed as of the Closing Date,

4.2 Conditiops to Buver's Obligations. Buyer's obligation to make the

deliveries required of Buyer at the Closing, and to otherwise ¢loge the transaction contemplated
herein, shall be subject o the satisfaction or waiver by Buyer of each of the fullowing

conditions:

4.2.1  Seller shall have substantially performed or tendeved performance
of eacl and every covenpnt on Seller’s pail to be performed whieh, by its teres, is capable of
performance befbre the Closing.

422, All representations and wareanties of Seller contained herein shall
continus te be true and correctat the Closing ih all matérial.respects.

4.2.3  Seller shgll have executed @nd be prepared to deliver to Buyer the
Assigument of Intangible Property.

424  Seller shail have delivered, ot shall be prepared to deliver to Buyer
at the Closing, all other docunents required of Seller v be delivered at the Closing.

4.2.5 No actlen, suit or other proceedings shall be pending before any
court, Libunal or governmental authority seeling or threatening: to restrain or prohibit the,
- consummation of the transactions canternplated by this Agresment, or seeking to obtaln
substantial damages in réspeet tharepf; or involving 4 clsim that consummation theveof would
result in the vielation of any law, decree or regulation of any governmontal authiovity having

appropiiate jurisdiction.

4.2.6 The Baukruptey Court shall have entered the Approval Order in
accortlance with Section 8.2.1 below and the Appioval Drder-shall not have been stayed as of the

Clesing Date,

_ 4,3 Teomination. If any of the above conditinns is nefther satisfied nor waived
on or before the date by which the condition is required to be satisfied, & Party who is not thes In
default hereunder imay terminate this Agreement by delivering to the other written netice of
termination. Any waiver of a condition shafl be effective only if such waiver is stated in writing
and signed by the-waiving party; provided, however, that the cansent of a Party to the Closing
shall constitute a waiver by such party of any conditions to Closing not satisfied as of the

Closing Date.
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5. Seller Representations and Warranties. Seller hereby niakes the following
representations and warranties to Buyer:

3.1 Organjzation, Standlng and Power, Subjeot to the applcable provisions of
bankruptey faw, Seller has all requisite entity power and anthorily to own, lease and operate its
properties, to catty of its business as now being conducted and, upon obtaining the Appraval
Order, will have the power and autherity to execute, deliver and perform this Agreement and all

writings relating hereto.

5.2 Autherization of Scller. Subject to the Setler obtaining the Approval
Ouder, the execution and delivery of this Agieemiént, the carsummation of the transactions
herein contemplated, and {he performance of, fulfiliment of and complfance with the terms and
conditions heieaf by Seller do not and will not: (1) conflict with or result in a breach of
organizational documents of Seller; (if) vielate any statute, law, rule or regulation, or any order,
writ, injunction or deeree of any coutt or gavernmental authority; or (i) violate or conflict with
or constitule a defanlt ander any agreement, instrument or writing of any nature to which Sefler
is & party or by which Seller or Its assets or properties may be bound,

6. Buyer's Warranties and Represertgtions. In addition to the representations and

warsantics contained elsewhere in this Agreement, Buyer hereby makes the following
representations and wearranties te Scller:

6.1 Organizati ding and Power. Buyer is a corporation duly organized, )
validly existing-and in good sfandmg vnder thie laws of the Stete of Geprata, Buyer has all [
regriisite entity powet and authority t owi, loase and operate its propertles, to catry on its
busineas as tfow bejtig condusted aud to exesute, deliverand' per,fmrm this Agrectment and all

writings relnting herato.

- 62 Authorizafion of Buyer. The execution, delivery and performence of this
Agreement and all willings relating hereto by Buyer have hean duly and validly authorized. The
execution and delivery of this- Ageement, the consummation of the transactions herein
contemplated, and the performance of, fulfillment of and compliance with the terms and
conditions hereof by Buyer donot and will not: (1) eonfliet with or result in a breach of the
organizational documnents of Buyer; (ii} violaté any sfatute, law, rule or regulation, or any order,
writ, injunction or decree of sy court or governmental authority: or (iil) vielate or confliet with
or constitule a default under any agreement, instrument or welting of any nature to which Byyer
is a party or by which Buyer or its assets or properties may be bound.

7. "AS IS" Trapsaction, Buyer hereby acknowledges and agrees that Seller makes
. hiy representations-or warranties whatsosver, express or inplfed, with respeot to any matter :
relating to the Properly (including, without limitefion, indotne ta be derived tr cxpenses 1o be |
incurred in connection with the Property, the physieal condition of arly personal property f
comprising a part of the Property, the title of the Property (or-any portion thereof), the
merchantability or fitness of uny portion of the Property for any particular purpose, or any other
tnatter or thing relating to the Property or any portion thereof), Wihout in eny way limiting the
fotegoing, Seller hereby disclaims any warranty (express or implied) of merchantability or
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filness for any particular purpose as fo any portion of the Property. Buyer fuither acknowledges
that Buyer has conducted an independent inspection and investigation of the physical condition
of all portions the Property and all such otfier matters relating to or affecting the Property as
Buyer deemed necessary or appropriate and that in proceeding with its aequisition of the
Property, Buyer is daing so based solely upon such independent mspeetions and jinvestigations.
Accordingly, except only for such surviving representations, Buyer will accept the Property at
the Closing "AS I8, "WHERE IS," and "WITH ALL FAULTS."

8. Actions Prior to Closing.

8.1 - Access to Records and Progerties of Seller, From and after the date of this
Agreement until the Closing Date, Scller shall afford to Buyer's employees, independent public

accountants, connsel, lenders, consultants and other representatives, reasonable access for
examination at all reasonable times to the Property and all records pertaining exclusively to the
Property. Buyer, however, shall not be entitled to access to any mterials containi ng privileged
cominunications or information about employees, disclosure of whigh might violate an
cmplayee's reasonnble expectation of privacy. Buyer expressly acknowledges that nothing in

this Section 8.1 is intended to give rise Lo any confingency to Buyer's oblgations to proceed with

the tzansactions contemplated hercin.

8.2 Badkoptey Court Approval. This Agreement is gubject to approval by the
Bankrupicy Court, which approval as been rquested by the Seller’s mation filed at docket no.
235 in the Case (the “Sale Motion). Seller shall use reasanable efforts te obtafn enfry of the
arder approving the sale to Buyer and the putsuant to this Agreement (the “Sale Order”). Both
Buyer's and Seller’s obligations to consummate the-transactions contmnplaied in this Agreement
which the Buyer and Seller may hereaficr enter into shall ba conditioned upon the. Bankeupley
Court’s enltry of the Sale Order. If the Bankraptey Coutt refuses to jssue the Snje Order then this
transaction shall eutomatically terminate and the Sefler and the Buyer shall be relioved of any-
further liability or obligation leteunder and the Good Falth Depasit shall be lmmedintely
reburned by or on behall' of Seller to Buyer. This Agresment shall aufomatical ly termitiate if
Closing does not ocew by the Outside Date, Upon entry of the. Safe Qrder In accordanes with the
provisions of this Bection 8.2.(such entry dait betng refémed to hoteln es the “Sulo Approval
Date”), the condition for approval by flie-Bavkeuptey Court set forth §n this-Sectlon 8.2 shall
conclusively be deemed satisfied.

9. Miscellaneous.

9.1 Damage and Destruction; Gopdemmnation. Intentionally deleted.

9.2 Attoeys' Fees. Inthe event that either patty hereto brings an action or
other proceeding to enfarce or interprot the: texms and provisions of this. Agreement, the
prevailing party in that dclion-of praceeding shall be entitled to. have and recover from the non-
prevailing party all such fees, costs and expenses (including, without limitation, all coutt costs
and reasonable attorneys’ fees) as the prevailing party may suffer or incur in the Pursuit er
defense of such action or proceeding,
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9.3  Ressonable Accgss to Revords end Certain Personnel, Until the closing of

the Bankrupicy Case, (i) the Buyer shall permit Seller's counsel and other professionals and
counsel for any successor to Scller and their respective professionals (collectively, “Permitted
Access Parties”) reasonable uccess to the financial and other books and records relating to the
Property ot the Transferred Business, which access shall include (%) the right of such Permitted
Access Parties to copy, at such Permitted Access Partics’ expense, such documents and records
as they may tequest in furtheranee of the purposes deseribed above, and (yy) Buyer's copying
and delivering to the rolevant Permitted Acpess Parties such documerits or records as they may
tequest, but only o the extent such Penmitted Access Parties fuinish Buyer with reasonably
detailed written descriptions of the matéiials ta be so copied and the applicable Permitted Acsess
Party reimburses the Buyer for the teasonable vosts-and expenses thereof, and (if) Buyer shall
provide the Permitted Aceess Parties (rf na cost-to, the Pemmitted Access Parties) with ressonable
access to Michael Mulberry and Jay Weeks diiving regular business hours to agsist Seller and the
other Permitted Access Parties in their post-Cldsing activities (including, without Emitation,
prepavaticn of tax returns), provided that such necess does not unressonably interfere with the
Buyer's business operations.

2.4 Notices. Unless otherwise provided herein, any notice, tender, or delivery
to be given hereunder by any Paity to the other may be effected by persenal delivery in writing,
or by registercd or certified mail, postage prepaid, ictuin receipt requested, and shall be desmed
communicated as o the dote of matling. Miiled notices shall be addressed as set forth below, but
each Party may change his address by written netice inaccordance with this Section 9.4,

To Seller; 2701 Industrial Drive
Bowling Green, K'Y 42102.
Attn: Craig S, Dean, Chief
Restuictming Officer

AND

tfo ABEG Parmers

200 West Madison Stréet, Sinte 500
Cliivago, IL 60614

Attn: Craig 8. Dean

With a copy to: Pacinilski, Stang, Ziehl & Jones LLP :
15D California Street, 15th Floor '
San Franciseo, CA 94111
Atin: David M, Bertenthal, Esq. i

Ta Buyers Sure Heat Manufactuying, Inc.
1861 West Oak Parkwvay
Marietta, GA 30062
Attn: Michael Mulbetry and JTay Weeks
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9.5  Entive Agreemeont. This instrument, that certain Confidentiality
Agreement entered inte between the parties and the documents-to be exeouted pursuant hereto
contain the entire agreement between the partles relating to the sale of the Property. Any oral
representations ot sodifications concerning this Agreement or any such other document shall be
of na force and effect excepting a subsequent modification in writing, signed by the Party to be

charged.

9.6 Modification. This Agreement may be modified, ammended or supple-
mented only by a written instrument duly executed by all the parties hereto.

9.7  Closing Date. All actions to be taken gn the Closing pursuant to this
Agreement shall be deemed to-have ocemred simultaneously, and ne aet, document or
transaction shall be deemed to have been taken, deliverad or effected until all such actions,
documents and lransactions bave been1aken, deliverad or effected.

9.8 Sevembllity. S8hould any term, provision or paragraph of this Agreement
be determined to be illegal or void or of ne foiee and effect, the balmice of the Apireament shall

survive.

9.9 Captions. All captions and headings.contained in this Agreement are for
convertience of referente only and shall not bo. construed & Hmit or extend the tetms or

conditions of this Agreement.

9.10  Further Assurances. Each Paity hereto will execute, acknowledge and
dellver any further assrance, dounients dad instruments retisonably: reguested by any other
Party for the purpose of giving effect to the transastions conternplited herein or the. intentions of
the Parties with respect thereto; provided that nothing heretn shalt'be deermed to require aly
Purty to execute or-deliver any susly further assuranes, document or-fnstriment 15:4he exterit that
the same could in any materfal way incrsase the burdens, abligations or liabllities:atherwise
imposed upon such Paity by this Agreemerit,

911 Waiver. No waiver of any of the provistons of tlis Agreement shall be
deeraed, or shall constitute, a waiver of other provisions, whether or not simitar, oy shell any
waiver constitwle & continuing waiver. No waiver shall be binding unless éxecuted in writing by

the paity making the waiver,

9.12 Brokerage QObligations, Seller and the Buyer each. represent and warrant 10
the other that, such party has in¢urred no liability to dny real egtate hroker or other broker or
agent with respect to the paymerit of any commission tegarding the consumnmation of the
tansaction contemplated hereby. I any claims for commissions, foes or other compensalion,
includirig, without {imitation, brokerrge fees, finder's feas, or contmisstons are ever agserted
against Buyer or the Selfer in conneetion witl this transaction, all sych cfaims shall be handled
and paid by the party whose actions fort the basls of sugh claim and such pacty shall indemnify,
defend (with counsel reasonsbly satisfactory to the party entitled to indetnnification), protect and
save and hold the other harmless from and ayaitrst any and all such claims or demands asserted
by any person, firn or<orporation in conneation with the transaction contemplated hereby.
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9.13  Payment of Fees and Expenses. Except as provided in Section 9.2 above,
each party to this Agreement shall be responsible for, and shall pay, all of its own fees and
expenses, including those of its counsel, incurred in the megotiation, prepatation and
consuitmdtion of the Agieement and the transaction described herein,

9.14  Survival. The respeetive representativns, warcanties, covenmnts and
agreements of Seller and Buyer herein, or in any certificates or other documents delivered prior
to or at the Closing, shall not be deemed waived or otheswise affected by the Closing.

9.15  Agsignments. This Agreement shall not be assigned by any Parly hereto
without the prior wriften consent of the other party hereta, which consent the Parties may grant

or withhold in their sple dnd absalutoe discretion.

9.16 Binding Effect. Subject to the provisions of Section 9,15, above, this
Agrzement shall bind and Thure to the benefit ofthe respective heirs, personal reprosentatives,
Suceessors, and assigus of the parties hereto.

8,17 Applicable'Taw. This Agreement shall be governed by and construpd in
accordance with the latws of Delawate,

2.18  Good Fuith. All parties hereto agres ta do all aots and execile all
docunients required to carry out the terms of this Agreenent and to actin good faith with respest
to the terms and conditions contained herein before and after Closing, :

919 Construction. In the interpretation and construction of this Agreement, the
paities acknowledge that the terms hereof reflect extensive negotiations betwien the parties and
that this Agreement shall not be decmed, for the purpose of construction and intbpretation,
drafted by either party hereto.

920  Counteipads. This Agresment may b signed in counterparts. The patties
further ngree that this Agreemsnt may beexecuted by the exchange of facsimile signature pageés
provided that by doing so-the partiescagres to. undertake to provide ariginal-signatures #8 soon
thereafter as reasonable in the cirommstatices.

921  Time is of the Bszencs. Time is of fle essence i1 this Apreettient, and all
of e terms, covenants and conditions hersof.

9.22  lsterpretation and Rulgs of Copastruction, In this Agreement, except to the
extent that the context otherivise requires: .

9.22.1 when a reference is made in this Agreement to an Article, Section, .
Exhibit or Schedule, such reference is to an Axticle or Section of, or an Exhibit or a Schedule 1o, l
this Agrecinent unless otherwise indicated; : :

9.22,2 the headings and captions used in this Agtsementare for refergnes
putposes only and do not affest in any way the meaning or interpretating of this Aprsement,
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0.22.3  whencver the words *include,” “includes” or “including” are used
in this Agreement, they are deemed to be followed by the wards “without limitation™;

9.22.4 the words “hereof,” “herein” and “hersundet” and works of
similar import, when used in this Agreement, refex to this Agreement as a whole and not to any
pacticular provision of this Agreement; .

9.22.5 all terras defined in this Agreement have the defined meanings
when used in any certificate or other decument made or delivered pursuant hereto, untess
otherwise defined therein;

9.22.6 thedofinitions contained in this Agreement are applicable (o the
singular as well as the plural Forma of such terms;

9.22.7 any law defined or.aferred to hetein or in any sgreement or
instroment that is referred-to herein means such law or stetute as from time to time amended,
modified ar supplemented, including by succession of comparable successor laws;

©.22.8 references to a person are alse to 118 permitted successors and
assigns; and I

9.22.% (he use of “or” is not intended.(o be exclusive unlass expressky

ndicated otherwise,
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In Witness Whereof, Buyer and Seller have executed this Asset Purchase Agreement as of the
day and year first ebove written.

BUYER:

Sure Heat Manufaceturing Corporation,
a moriciﬂ[rpnw;a

By: ¥ hoi3) - f\/

Name: Nucnael Ny \\Qemv-a‘t

Its:

SELLER:

DESA LP LLC, a Florida
limited liability company and Chapter 11 Debtor and

Debtor in Posgession

By:
Name:
Hs:

DHP Holdings I Corporation, A
a Delaware corporation, and
Chapter 11 Debtor aud Debtor in Pogsession

By
Nume:
Tts:

DESA Heating, LLC,
a Floride limited Hability company, and
Chapier 11 Debtor and Debior in Possession

By:
Narmne;
Tts:
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Iy Witness Whereof, Buyer and Seller have executed this Asset Purchase Agreement as of the
day and year ficst above written.

BUYER;

Sure Heat Manufacturing Corpovation,
a Florkda corporation

By:
Nume:
ts:

SELLER:

DESA LP LLC, & Flovida
linited Nability company and ¢
Debtor in Possassion. .

apter 11 Debtor and

.

v

N Ay A
Name—~, [ A\ )
Its: ATI [u<1/18

DHF Holdings 1 Corporation,
# Delaware corportion, and__,

Cliiptas ILDGBW in Passession
£

_ - :

By: 4 & M\

Nate{¥04 0. Qe

Its: _chY Y, Y
DESA Heating, LLC,

a Flovida lmited linkility compsmy, and

Chapter ~Dobtor and Peéhsaf in Possession

-

By: (A r TR
Its: _ciiét- flesmmmw} OPAAY
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And All Scheduley

[ATTACHED]
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DESA, LLC

Schedule - 1.1.1

NONE

111

CONFIDENTIAL

1/3

TRADEMARK
REEL: 004076 FRAME: 0109




DESA, LLC

Bebednle- 1,12
Terdaohacies

Hore: Rodlacts bast wrfiirale et oo Comparns erel seepnd

e

MG, DATE  RIG.HD.  STATLX

Clasx WNE!DI‘I

TRAGEMARK RLNG PATT  SERIAL HD,
CANADA NEED HEAT HOWY P WERE 2282007 BELLH] W0 THALSIAE) REGISTERRD 000~ Korowd Atz tiatie's, Funkid by Vaiomans,
REDENT Eieted Nloukd pattulsm end anturl gacy
@imMakens hastag arapsne teak fopt
VAR AT MEED REATNDWT WET'RE DSAL/00T PRGBS OHONI0NE 2835430 REGSTERTD Q1) Faread adr hzeturs, Raled by Xarotasa,
i REGOYE Sreaed, baukl pabrokeum and nahaesd gas;
- £ 050N hit st proge Rk 360
4 TAMEIA REDDY BEATER 51121567 Joiads 0L/ TMAZERSS0  RIGISTERED  0OQ- portabli ¢ff Buming ipaca heslers and of
} Furmite
! AOTETIAT  RECC HEATRA 0IR3M1308 YIS OS/1ST  dnSSE REGISTEAED  O11-portalds & hiamrs
; .
UMTTOTATES  YANGUASE GRITII9DE  TAJE01A4S OEFLEFISET L4429 ATOISTEAED 1%« fukd Fual fawed 30 susbie spsce haator
H fior chuurarntic andt inchprzradused
i TS STATES VAHGUARD LIN0/IEER  TIM0L0ET  HOI3188¢ A0)afp REQHTERED 011~ quid fual bwning theee hartus
!
CHUBH VAHTUARD CHISAINT oEEDIA CINS/IRIR THOMOR0SE  ACGISTERED  ouir-purd duxd Ared, faeed amd moblie 1pace
hettarsfor domestic and ksdurizial nce
i
i
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DESA, LLC

Schedule - 1.1.3

NONE
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