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PAGE 1

The First Stat

I, JEFFREY W. BULLOCEK, SECRETARY OF STATE OF THE STATE COF
DELAWARE, D HERERY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY QF THE CERTIFICATE OF MERGER, WHICH MERGES:

"FLEETMAN, INC.", A LOUISIANA CORPORATION,

WITH AND INTO "FLEETMAN MERGER CORP." UNDER THE NAME OF
"FLEETMAN, INC.", A CORPORATION CORGANIZED AND EXISTING UNDER THE
LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND PILED IN THIS

OFFICE THE NINTHE DAY OF FEBRUARY, A.D. 1888, Ar 11 O'CLOCK A .M.

b TR Jeftray W. Busioké, Sacretary of State =T
2854288 Bio0M S AUTHENTXCATION: 1752783

141255381

You may verify this certificate online
at corp.delaware.gov/authver.shimli

DATE: 10-03~14
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SECRETARY OF STATE

DIVISION OF CORPORATIONS

FILED 11:00 aM 02/09/1998
981050259 —~ 2854298

CERTIFICATE OF MERGER
OF
FLEETHMAN, INC.

WITH AND INTO
FLEETHMAN MERGER CORP,

The undersigned corparation, acting pursuant to Section 252 of the Delaware General
Corporation Law and Louisiena Revisad Statute 12:112, hereby certifles as follows:

First: Thal the nams and stale of incorporation of each of the constitusnt corporations

s as foliows:
MNamg : State of Incorporation
Feetman Merger Corp, Delaware:
Fleatrman, inc. - Louisiana

Secand: That an Agresment and Plan of Merger batween the parties to the merger has
keen approved, adopled, cotified, executed and acknowledged by sach of the parties in
accordance with the requirements of Section 252 of the Delaware General Corporation Law and
Louisiana Revised Statute 12:112,

Third: That the Surviving Garporation of the merger is Fleetman Merger Corp. (the
‘Surviving Corporation”), the name of which, as of the effective fime of this merger, is changed
o Flestman, Inc.

Fourth: That the certificate of incorporation of Fleetman Merger Corp. shall be
supplemented and amended as fully set out in Altachment “A” herelo, 1o be effective
contemporanecusly with the merger. The certificate of incorparation of Fleetman Merger Corp.,
a5 so supplemented and amendad, shall operate in full force and sffect as the charter
document of the Surviving Corporation uniil the same shall be further altered, amended or
repealed as provided thereln or in accordance with law,

Fifth: That the executed Agreement and Plan of Merger is on file at the office of the
Surviving Corporation, located at 3000 34th Street, Metairie, Louisiana 70001,

Sixth: That a copy of the Agreement and Plan of Mergar will be furnished by the
Surviving Corporation, on request and without cost, to any stockholder of either party to the
merger.

Seventh: This Certificate of Merger shall be effective upon its filing with the Secrataries
of State of the Siates of Delaware and Louislana.

Eighth: The authorized capital stock of the foraign corporation which is a party to the
rmarger is as follows:
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GCorporation Class Numbear of Shares Par Value Per Share

i
L T e

Flaatman, Inc, Common 20,000 $1.00
Merger Corp. ,
This Cerlificate of Merger is executed by Fleetmanfing., acting through its President, on

the date indicated below. y
FLEETHAN MERGER CORP,, HEREAFTER

LEETMAN, INC.

ATTEST. A A ':::.f:;z:"..;..:i.. By:

Sacretary Prasident

oATED: _Februas b, (9%

P2 485182 2
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Acknowledgment as fo
Fleetman Merger Corp.

State of {inm'ﬁ CEN S

Parish of e T foon

BEFORE ME, the undersigned authority, persorally came and appesred Louis J.
Luzynski who, being duly sworn, declared and acknowledged before me that he s the President
of Flestman Merger Corp. and that in such capacity he was duly authorized to and did execute
the foregoing Certificate of Merger on behalf of such corporation, for the purposes therain
sypressed, as his and such corporation's free agt and deed, and that the facte stated therein
are frue.

Sworn to and subseribed before me
this ¢¥® day of _Febrvary 1968,

J.. . S S

i/ - , é,%‘“

NOTARY PUBLIC
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ATTACHMENT “A"

AMENDED AND BESTATED CERTIFICATE OF INCORPORATION
OF

FLEETMAN MERGER CORP.

Fleetiaan Merger Corp., a corporation crganized and existing under the laws of the state of Delaware,
hereby certifies as follow

L Pursuant to Section 242 and 245 of the General Corporation Law of the State of Delaware, this
Amended and Restated Certificate of Incorporation restates, integrates and further amends the provisions of the
criginal Certificate of Incorporation, as amended to the date of this filing, The original Certificate of Incorparation
of this corporation was filed with the Seceetary of State of the State of Delaware ¢n Fabiuary 3, 1998, This
Amendad and Festated Cartificate of Tncorporation has been duly adopted by the divectors of the corporation with
thi spproval of its stockholders,

2. The tsxt of the original Certificate of Incorporation, as amended to the date of this filing, is hereby
restatad and amended 16 read in s entirety as foilows:

ONE: The name of the corporation is Fleetman, Ing,

TWO: The address of the corporation's registersd office in the State of Delaware Is Corporation Trust
Center, 1209 Orange Street, Wilmingion, in the County of Mew Castle. The name of its registerad agent &t guch
addrase i3 The Carporation Trust Company,

THREE: The purpose of the corporation I8 to engage In any lawful sot or activity for which u,rzxszatmw
may be organized undey the General Corparation Law of Delaware,

FOUR: The aggregste number of shares which the corporation shall have authority to issue is 29,000,
consisting of,

{» 20,426 shares of Common Stock, $0.001 par value per share (the “Common Stock™), and
{ity 8,574 sharcs of Serics A Convertible Preferred Stock, $0.001 par value per share (the *Preferred

Sipek™).

A statement of the designations, powers, preferences, rights, qualifications, limitations and restrictions in respect of
the shares of the Preferred Stock and Common Stock is as follows:

i Definitions. For purposes of this Article FOUR, the foliowing terms shall have the following
definitions:
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1.1 “Board” shall mean the Board of Divectors of the Company.
1.2 “Company” shall mean this corporation.

1.2 “Subsidiary” shall mean any corporation &t least fifty percent (50%) of whose outstanding
voting stock shall at the time e owaad, diceetly of indirectly, by the Company or by oae or more such subsidiaries.

1.4 “Conversion Rights” shal] have the meaniag set forth in Section 3.
1§ SComversion Price” shall mean $1931 8182, as adjusted herein.

1.6 “Bedemption Date” shall have the meaning set forth in Bection 7.1,
1.7 “Redemption Notice™ shall have the moaning sot forth in Section 7.1,
1.8 “Redemption Price” shall have the reeaning sl forth in Section 7.1,

1.0 “Base Liquidation Prefarcnce Amuunt” shall mean an amount equal to §1931.8182 for cach share
of Prefirrad Btock.

1.10 “Initial Liquidation Preferenae” with respestio each share of Seres A Preferred Stock shall
wean the sy of (D the Base Liguidation Freference Amount and (i) an amount sgual to all accrued but uppaid
cumulative dividends thereon to and including the date full payment shall be tendered to the holders of Preferred
Stock with respect to the lquidation, dissohution or winding up of the Company.

Y

2. Dividends and Distributions.

Ll

21 For so long as any shares of Preferred Stack shall be outstanding before any dividends
are declared on, or paid to the holders of, the Conunon Stock, the holders of the outstanding shares of Prefered
Stock shall be sntitled to receive cumulative preferential dividends at the rate per annum of eight percent (8%4) per
share, compoundsd semi-annuslly, of the Dase Liquidstion Preference Amount {tagather with any intersst thereo!
as provided i this Section 2.1, the “ Agoruing Dividends™, payable semi-anpually on the first business day of sach
January and July {each date being called 2 “Dividend Payment Date’™) commencing July 1, 1998, with respeet to the
semi-annaal dividend pericd (or portion of it) ending on the day preceding the raspective Dividend Payment Date,
Acorsing Dividends on the Preferrad Btock shall be cumulative from day to day on each share of Prefemrad Stock
from the date of original issuance of such share whether or not declared nnd whether or not in any dividend period
or dividend periods there will be net profits or net assets of the Company legally available for the payment of those
dividends. Accraing Dividends shall bear interest, payable in cash out of funds legally available therefor, from the
date the dividend would otherwise have been paid il the date the same will be paid, at the rate per annur of sight
percent (824), sompounded gemi-annuaily.

2.2 Unlass ali unpsid Aseruing Dividends shall have been paid or declared and a sum sufficlent
for the payment thereof set apart: (i) ho dividend whatsoever (other than & dividend payable solely in shares of
Common Stock) shall be pald or deslared, and no distribution shall be made, on the Common Stock, and {if} no
shares of Common Stack or Preferved Stock shall be purchased, redeemad or acquired by the Company sl no
monies shall be paid into or set aside, or mads svailable for 3 sinking fund, for the purchase, redemption of
acquisition thereof except the redemption of the Preferred Stock as set Torth herein; provided, howsver, that this
restriction shall not apply to the redemption uf shares of Profomed Stock in accordancs with Saction 7.1t provided,
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further, however, that this restriction shall not apply to the wepurchase of shares of Commeon Stock from dipectors,
afficers, smployses OF consulunts of the Company oF of any Subsidiary pursuant 10 agreements under which the
Compaiy has the option, but not the obiigation, to repurchase such shares upon the ooourrsnct of cerfain events,
meluding the termination of employment, if the Board approves such repnirehass.

23 The holders of the putsianding shares of Common Stock provided the conditions in Section
% 9 hereof are gatistied, shall be entitled 10 dividends when, s and if declared by the Buard, out of any funds lecally
avnilable therefor,

3. Liguldation.

3.1 In the svent of any Hquidation, dissolution, or winding up of the Company, whether vohuntary or
involuntary, before sny payment of declaration and setting apart for payment of any amount shall be made in
respect of the Common Stock, the holder of each share of Preferred Stock then putstanding shall be entitled to be
paid, out of the assats of the Company available for diatribation t its swoekholders, whether such assels are capital,
surplus or sarnings, an amount equal to the greater of (i) the Bass Liquidation Preference Amount plus, in the case
of each share, an amount equal to 2l Acerning Dividends unpaid thereon (whether or not declared) and any other
dividends declared but unpaid therson, computed to the dato payment thereof is made availabie, or (it) such amount
per share as would have been payable had each such +hars been converted to Common Stock pursuant to Section 3
fmmediately prior to such Houidaton, dissolution or winding up, and the holders of Preferved Stock shall not be
entitied to any further payment. {f the assets o be distributed to the holders of the Preferrad Stock upon any
liquidation, dissolution or winding up of the Company, whether voluntary or fnvelumtary, shall be insufficient 10
perriit the payment to such stnckholders of the fufl preferentizl amounts &8 set forth abova, then all of the assets of
the Company to be distributed shall be distributed ratably among the holders of the Preferred Stock pro rata in
praportion to-the Initial Liquidation Preference to which the holders of such shares of Preferred Stk are then
entitled. '

3.2 Afer the payment or disiyibution 1o the holders of the Preferred Stock of the full amounts a8
set forth in Section 3.1, the holders of the Common stock shall be satitled pro rata, based on the nember of sheres
outstanding, o all the remaining assets of the Company.

13 Solely for purposss of this Section 3, & sale of all or substantially all of the assets of the
Company, or 8 Merger of consolidation of the Company with or o any other corporation (uther than a Merger of
consalidation in which shares of the Company's voting capital stock outstanding immediataly before such merger of
consolidation are exchanged or converted into or constitue shares which represent more than fifty percent {50} of
the surviving entity's veting capital stack after such consolidation or merger), ot @ transaction or series of related
wansactions in which a person or group of persans (25 defined in Rule 13d-3(6)1} of the Securities Exchangs Act of
1934, as amended (the “Exchange AcE™) acquires beneficial ownership (a8 determined i accordance with Rule
13d-3 of the Exchange Act) of more thar 30% of the voting power of the Company, shall be doomed o bs s
tiquidation, dissolution, or winding up of the Company, unless a majority of the outstansding shares of Preferred
Stock, voting as single, separaie class, congsnt fo freat such merget, congulidation or acquisition of peneficial
ownership otherwise.
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4, Firectors and Yoting Rights,

4.1 Blection of Directors. (1) The holders of Prefarred Stock, voting as a single, separale sertes,
shall ke entitled to elect four (4) directors, (i1} the holders of Common Stock, voting as a singls, separate class, shall
be entitled 1o elect Two (2) directors, (ii) the holders of §0% of the then cutstanding shares of Preferred Biock and
Common Stock, yoting together as a single class, shall be entited to elect one (1) diractor, and {iv) the holders aof
the Preferred Stock and Common 5tock, voting wogether as a single class, shall be entitled to glect any rewaiaing
direotors.

4.2 General ¥oting Rishts, Except as atherwise expressly provided herein or as required by faw,
the holders of Preferrad Stock and Common Stogk shall be entitled to vote on all matters submitted to a vole of
stockholders of the Company. Each share of Common Stock shall be entifled o one vote and each share of
Preferred Stock shall be entitled to that number of votes equal to the largest number of whole shares of Cormmen
Stock into which sush share of Preferred Stock may be converted as of the close of business on the record date fixed
for any mesting of the stockholders of the Company or the affective date of any written consent of the stockholders
of the Company (with any fractional share determined on an aggregate basis for each holder being rounded up tu the
next whole share),  Except as otherwise oxpressly provided herein or 48 requived by law, the holders of Preferrsd
Stock and Commen Stock shakl vate togsther s a single class apd not as separate classes.

4.3 Yacangies. In the case of any vacancy in the office of a director clected by the holders of any
of the Company's capital stock voting as & single, separate class or series pursuant to Section 4.1 hereof, then gither
{A) the holders of such class or series may elect 4 SUCCEBSOr OF successors 1o hold office for the unexpired term of
the director or directors whose office or offices shall be vacant or {B) the remainisg dircotors, it any, 30 electad by
that separate class ov seties may, by +Ffirmative vote of 2 majority thersof {or the remalning director so elected if
there be but ope (1)), may elect 2 suctessor or SUCCESSOTS ¢ hold office for the snexpired e of the director ur
directors whose office or affices shall be vacant. Any director who shall have been elected by the holders of any of
the Company's eapital stock veting as a sinple, separale class of stock, or by any directors so elected as provided 1
the next preceding sentence hereof, may be remaoved during the aforesaid term of office, sither for or without cause,
by, and only by, the voig of the holders of the shares of the ¢lass who olected such divector or directors taken at 2
meeting of sush stockhokders duly called for that purpose, and any vacancy thereby created may be fitled by the

holders of the stures of such class.

3. Conyersing.  The holders of Preferred Stock shall have the following conversion rights {the
“Conversion Rights™):

5.1 Right to Convert Prefarred Stogk. Bach share of Breferred Stock shall be convertible, at the
option of the holder thereof, at any time afiee the date of lssuance of such shars, into that number of fully paid aind
noneassessable shares of Cemmen Stock {or ofher securities of property pursuant to Sections 5.6 or 5.7 below)
which shail result from dividing the Conversion Price for the Praferced Stock in effect at the time of conversion into

$1,931.8184,

5.2 Antomstic Conversion.

52,1 Each share of Preferred Stock shall sutomatically be converted into that number of fully
paid and non-assessable shares of Common Stock {or other securities or property pursuani 1o Sections 5.6 or 3.7
helow) which shall result from dividieg the Conversion Price then in effect (after giving affect to the adjustment, if
any, to the Conversion Price pursuant to Sectlon $.11) into $3,9%31.8182 irmediately upon the closing of a firmly
underwritten offering of Common Steck pursuant to & registration statement nnder the Securities Act, or any
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successor statute, with gross procseds to the Company { efore underwriting discounts and commissions and offering
expenses) of Twenty Million Dollars ($20,000,000) or more and which has & per share price 1o the public of not less
than three times the Base Liquidation Preference Amount (sush per shars price appropriately adjusted for stoek
sphits, stock dividends and share combinations affecting the aumber of outstanding shares of Common Stock after
the effective date of this Amended and Restated Certificate of Incorporation of the Company), or such lesscr
amount, of (A} gross procesds to the Company, (B) price per share to the public or (C) both, to which a majority of
the then outstanding shares of Breferred Slock consents.

§.2.3 Upon the occvrrence of any event specified in Section 5.2.1, the outstanding shaves of
Preforred Stock shall be converted automarically, without any farther action by ihe holders of such shares and
whether or not the certificates representing such shares are surrendered {0 the Company of 18 transfer agent. Such
conversion shall be deemed 1o have beer made immediately prios 1o the slose of business on the date of peourrence
of the event causing automatic conversion and the person OF persons entitled to receive the shares of Commnon Sock
issuable upon sush conversion shall be treated for ail purposes as the recard holder or holders of such sharcs of
Common Stock at such time on such datg, ynless the uansfer books of the Company are closed on such date, in
which event such person shall be desmed to have become @ stockholder of record on the next succesding date on
which the transfer books are open, but the Conversion Price shall be that i effect on such prior thme and date.

5.2.3 Upon the antomatic conversion of the Preferred Stock, the holders of Preferred Stock shall
surrender the certificates representing such shares, duly endorsed, af the office of the Company or of any transfer
agent for the Comruon Stock or Preferred Stock or shall notify the Company or transfer agent that such gertificates
have been lost, stalen or destroyed and shall executs an agrsemont satisfactory to the Company to indemnify the
Company from sny loss incurred by it In connestion therewith. Thereupon, the Company shall promptly issue and
deliver at such office to such holder of Preferred Stock new certificates {ar the number of shares of Common Stock
to which such holder is entitled.

23 Mechanios of Voluntary Conversion.

$3.1 Before any holder of shares of Preferred Stock shall be entitled volantarity to convert the
sarne into shares of Common Stock, such holder shall survender the certificates representing such shavss, daly
endorsed, at the office of the Company or of any transfer agent for the Commen Stock or Preferred Stack, or shall
notify the Company or trausfer agent that such cortificates have bean lage, stolen of destroyed and shail execute an
agreement satisfactory 10 the Company 10 indemnify the Company frorn any loss ingwred by it in gonnettion
thepawith, and shall give written notice to the Cowmpany a1 such office that such holder slects to convert the same,
stating therein the series and number of shares of Prefered Stock being converted. Thereupow, the Company shali
promptly issue and deliver at such office to cuch haider of Preferred Stock new certificates for the pumber of shares
of Cormmon Stock 1o whish such holder shall be entitled. '

5.3.2 Any voluntary conversion of shares of Preferred Stock shall be deemed to have been made
immediately prior to the close of business on the dats of such sarvender of such shares to be converted, or delivary
of the above-described notification and indemnity, and the person Or persGns entitled to receive the shares of
Common Stock issuable upon such conversion shall be treated for all purposes as the record holder or holders of
such shares of Common Stock st such tims on such date, unless the transfer books of the Company are closed on
such date, in which svent such porson of persons shall be deemad 1o have become & stockholder or stockholders of
record on the next susceeding date on which the wansfur buoks are open, but the Conversion Price shall be that in

TRADEMARK
'REEL: 005377 FRAME: 0313



=ri

I'n
i
[

B,

1
|
"

9-98 MON 12:24 NCR PH# 734-1450

FAX NO. 3027341478 P10

i

sffert on such prior time and date. Upon conversion of only a portion of the number of shares of Preferred Sicck
represented by a certificate surrendered for sonversion, the Company shall issue and deliver to the holder of the
certificate so surrendered for conversion, at the expense of the Company, a new certificats covering the number of
shares of Preferred Stock representing e unconverted portion of the cortificate so surrendered,

5.4 Dividend Pavinent Upon Conversion. Upon any conversion of shares of Preferred Stock inte
shares of Common Stock, the Company shall pay el nnpaid Aceruing Dividends on the shares of Preferred Stock
being converted; provided, however, that if the Company shall be prohibited by law from making all such payments
in cash, the Company shall, in Hew of making 4 full cash payment of all such unpsid Accruing Dividends, muke
payment thereof in cash to the extent permitted by law and shall pay the balance in whole shares of Commen S0k,
at the then current fair market value of the Coramon Stoek, plus cash in Heu of any fractional share,

3.5 Adpustment for Stock Splits 2ad Combinations. If the Company ghall at any time offect 2
subdivision of the outstanding shares of Common Stack (or other securities inte which the Preferred Stock may be
converted) by way of stock split, stock dividend or otherwise, ten, and in each such case, the Conversion Price as
in effect immediately before such subdivision shall be proportionately decressed and, conversely, if' the Company
shall at any time combine the outtanding shares of Common Stoek (or other securitios nte which the Preferred
Stock may be converted) by way of reverse stock split or otherwiss, then, and in each such case, The Conversion
Price as in ¢ffect immedintely before such combination shall be proportonately increased,

3.6 Adiustment for Reclassification, Exchanee and Substitation. If the Common Stock {or ather
securities into which the Preferred Stock may be converted) shall at any time be reclassified or stharwise changed,
whether by reorganization, reclassification or otherwise (other than by a merger, cousolidation or sale of assots
described in Section 5.7), then, and in sach such event, each share of Preferred Stock shall thercaftcr be ponvertible
into the kind and smount of shares of stock and other securities or property which the holder of that number of
shares of Common Stock (or other securities) into which such share of Preferred Stock shall be convertible
immediately prior to such event would be entitled to receive upon the occurrence of such event.

39 Mereer, Consolidation and . 3 H the Company shall at any time merze or
conzolidate with or into another corporation {other than where the Compagy s the surviving sorporation and there is
no reclassification or change in the Common Stock or other sccurities into which the Prefered Stock may bo
converted) or shall sell all or substantially atf of its properties and assets 1o any other person, then, a8 2 part of such
merger, consolidation or sale, provision shall be made to assurs thar each holder of Preferred Stock shall thereafter
be catitled to receive, upon conversion of the Preferred Stock, the kind and smount of shares of stock nd other
securities or property of the Company, or of the successor corporation resulting from such merget, consolidation or
sale, that the holder of that number of shares of Common Stock (or other securiies) into which the Preferred Stock
held by such holder shall be convertible immediately prior to such merger, conselidation or sale would be entitled to
receive on such roerger, consolidation or sale. In every such case, appropriste adiustment shall be made in
application of the provisions of this Section § with respect to the rights of the holders of Preferred Siock after the
merget, ¢onsolidation or sale to the end that the provisions of this Scction 5 {including adjustment of the Conversion

tice then in effeet and the kind and amount of shares or other property into which the Prefarred Stock may be
converted) shalf be applicable after that event, as nearly cquivalent as may be practicable.
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18 Adiustments of Conversion Price Upon Dihative lssuanecs.

3.8.1 Except as provided in Ssction 3.8.2, if and whenever the Company shall issue or sell, or is, in
accordance with this Section 5.8,1.1 through Section 3.8.1.6, deemned 1o bave issued or sold, any shares of Commen
stock for a consideration per sharc less than the Conversion Price In effect iromediately prior ro the time of such
Is51¢ oF sale, then, forthwith upon such issuc or sale, the Conversion Frice shall bs reduced 1o the prive at which the
Company issued or sold, or is deemed 1o have issued or sold, such shares of Common Stock.

For purposes of this Section 5.8.1, the following subsections 5.8.1.1 to 5.8.1.6 shall aiso be applicable;

S8 Issuance of Righis or Options. In case at any time the Company shall in any manner
grant (whether directly or by assumption in 2 merger or ot herwise} amy warrsnts of other rights 1o subscribe for or to
purchase, or any options for the purchase of, Common Srock or any stock oF security convertible o or
exchangeable for Common Stock (such warTanis, rights or options being called “Options” and such converible or
exchangeable stock of securities heing called “Convertible Securities”) whether or not such Options or the right to
convert o exchangs any such Convertible Ssourities are immediately exerclsable, and the price per share for which
Commen Stock is issuable upan the exercise of such Qprions or upon the conversion or exchange of such
Convertible Socurities (determined by dividing (i} the total amount, it any, received or recsivable by the Corapany
as consideration for the granting of such Options, plus the minimum aggregate amouot of additions! consideration
payable to the Company upon the exercise of ail such Options, phus, In the case of such Options which relate to
Convertible Securities, the minimum agaregate amount of additional consideration, if any, pavable ypon the issue or
sale of such Convertible Securities and upon the conversisn or exchange thereot, by (i) the total maximum number
of shares of Common Stock issuable upon the exercise of such Options or upon the conversion or exchangs of all
such Convertible Securities issuable upon the cxercise of such Options) shail be less than the Conversion Prics in
effect irnmediately prior to the time of the granting of such Options, then the toral maximum number of shares of
Common Stock issusble upon the exereise of such Qptions or upon conversion or exchange of the total maximum
amount of such Convertible Securities issuable upon the exercise of such Options shall be desmed 1o have been
issued for such price per share a3 of the date of pranting of such Options or the isseance of such Convertible
Securities and thereafler shall be decmed 1o be outstanding. Except as otherwise provided in Ssction 3.8.1 3, no
adjustment of the Conversion Prics shall be mads upon the actual issue of sueh Common Stoek or of such
Lonvertible Securlties upon exercise of such Optiong or wpon the actual issue of such Common Stock ypon
conversion o exchange of such Convertible Seeurities.

3812 Issuance of Conventible Securities, Tn case the Company shell in any manner issue
{whether diractly or by assumption io 2 merger or otherwise) or seli any Convertibie Securities, whether or not the
rights to exchange or convert any such Convertible Securities are immediately sxereisable, and the price per share
for which Comman Stock is issuable upon such conversion or exchange (dotermingd by dividing (1) the total
amount regeived or recsivable by the Company a3 consideration for the issue or salfe of such Canvertible Securities,
plus the minimum aggregate amount of additional conslderation, If any, payable to the Company wpon the
conversion or exchange thereof, by (i) the total maximum number of shares of Common Stock issuable upon the
conversion or exchange of alf such Convertible Securities) shall be less than the Conversion Price in effegt
irmediiately prior to the time of such issue or sale, ther the totad maximnum number of sharss of Conmmon Stock
issuable upon conversion or axchange of all such Convertible Sesurities shal} be deemed to have been issued for
such price per share as of the date of the issus or sale of such Convestibie Securities and thereafter shall be deemed
1o be cutstanding, provided that (7) except as othorwise provided in Section 5.8.1.3, no adjustment of the
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Conversion Price shall be made upon the actual issue of such Common Stock upon conversion or exchange of such
Convertible Securities and (b) if any such ssue or sale of such Convertible Sscurities is mads upon exercise of any
Options fo purchase any such Convertible Becurities for which adjusmments ofthe Conversion Prics have been or ar¢

t0 be made pursuant to other provisions of this Section 5.8.1, no further adjustment of the Conversion Price shall be
made by reason of such issue or sale.

58.13 Change in Option Price or Conversion Rate. Upon the happeniag of any of the
following, events, namely, if the pucchase price provided for in any Option referred to in Bection 5.8.1.1, the
additional consideration, if any, payabie upos the conversion or exchange of any Convertible Securities referred o
i Section 5.8.1.1 or 5.8.1.2, or the rate at which Convertible Securitios referred to in Section 5.8.L1 ot 58,12 are
convertible into or exchanpeable for Common Stock shall changs at any tires (ncluding, but not limited to, changes
undar or by reason of provisions designed 10 protect against dilution), the Conversion Price in effoct at the time of
such svent shall fortrwith be readjusted to the Comversion Price which would have been in offect at such time had
such Options or Convertible Securities still outstanding provided for sueh changed purchase prive, additional
sonsideration or conversion rate, as the case raay be, at the time initially granted, jssued or sobd, but enly ifas a
result of such adjustment the Conversion Prics then in effect hereunder is thereby reduced; and on the termination of
any such Option or any such right o convert o exchange such Convertibie Securities, the Convarsion Price then in
offeet hereander shall forthwith be increased to the Conversion Price which weuld have been iu effect at the time of
such termination had such Option or Canvertible Securities, to the extont outstanding immediately prior to such
sermination, never been issued.

58.1.4 Fonsideration for Stock. In case auny shayes of Common Stock, Options or Convertible
Securities shall be lssued or sold for gash, the consideration received therefor shall be deered to be the amount
received by the Company therefor, withont deduction therefrom of any expenses incurred or any underwriting
commissions or concessions paid ar allowed by the Company in connection therewith, In case any sharcs of
Common Stock, Options or Convertible Securities shall ba jssued or sold for 2 consideration other than cash, the
amount of the consideration other than cash received by ihe Company shall be deemed to be the fair value of such
consideration as determyined in good faith by the Bourd of Directars of the Company, without deduction of any
expenses incurred oF any underweiting commissions or concessions paid or allowed by the Conpany in conneotion
therewith, In case any Options shali be isseed in connection with the issue and sale of other seourities of the
Company, together comptising ong integral transaction in which no specifie consideration is altocated to such
Chotions by the parties thereto, such Options shall be deemed to have been issued for such consideration 23
determined in good falth by the Board of Directors of the Company.

i81S Record gte. 1n case the Company shalt take a record of the holders of its Common
Stock for the purpose of entitling them (1) o Tee2ive a dividend or other distribution payable in Common Stock,
Options or Convertible Securities or (i) 1o subseribe for or purchase Common Stook, Options or Convertible
Securities, then such record date shall be deemed to be the date of the issue or sale of the shares uf Common Stock
decmed to have been fssued or sold upon the deslaration of such dividend or the making of such other distribution
or the date of the granting of such right of subscription of purchase, s the cass ey be

5.8.1.6 Treasyry Shages. The aumber of shares of Common Stock outstanding af any given

simé shall not include shares owned or held by or for the sccount of the Company, and the disposition of any such

shares shall be eonsidersd an issue or sale of Common Stack for the purpese of this Section 3.8.1

884 Cerain 1asues of Common Stock Excepted. Anything herein © the conirary notwithstanding,
the Company shall not be required to make any adjustment of the Conversion Pries in the case of the issuanas from

and after the date of filing of thiy Amended and Restered Certificate of Ineorparation (1) of options or other rights o
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purchase to directors, officers, employess or consultants of the Company of up to an aggregate of 666 shares
{appropriately adjusied to reflect the occutrence of any event described in Section 3.5} of Common Stock pursuant
to an estabiished incentive or non-qualificd stock option plan and in conneetion with their servive a8 divectors of the
Company, their smployment by the Company or their refention as consultants by the Company, plvs such number of
sharcs of Commen Stock which are repurchased by the Company from such persons after such date purauant 1o
contractual rights held by the Company and at repurchase prices not exceeding the respective original purchage
prices paid by such persons w the Company therefor, and (i1} which was not authorized by & majority of directors
that inchuded a majority of the directors elected by the holders of Commuon Stoek either {A) voting as a single,
separate class o (B) voting together with the then outatanding shares of Preferred Stock as « single chass,

5.5 Crher Action Affectine Common Stock.  1f the Company takes any action affecting its
Common Stock after the date hereof, other than an action described In any of Seciions 5.1 through 3.8 hewof,
inclusive, which would have a materially adverse effect upon the rights of any Preferred Sicek hereunder, the
Conversion Price shall be adjusted downward in such manncr and at sych time 25 the Board may in good falth
determine to be equitable under the circumstances.

210 Failure ro Redeer. I, on any Redemption Date, all shares of Preferred Stock required to be
redeemed in aecordance with Section 7.1 are not redeemed, the Conversion Price shalt automatically be decreased at
arate per annum of 15% from day o day commencing on such Redemption Date. The Conversion Price shali be
decrensed a5 provided in this Section 5,10 unti] the Company has savisfied In full its obligations under Section 7.1,

5.11 Defaults. Ifthe Company has breached sny covensnt or agreement set forth in the Serjes A
Convertible Prefarred Stock and Common Steck Purchase Agrosment dated as of Febroary 9, 1998 ameng the
Company, Wrm. B, Reily & Co,, Inc. and the several purchasers names in Schedule | thesto or the Stockholders
Agresment dated as of Pebroary 9, 1998 among the Company and its stackholders, each as amended from time to
tise, and such breach has not been cured within 45 days sfter notice of such breach is given 1o the Company, the
Conversion Price shall antomatically be decreased st a rave per annuee of 18% from day to day commencing on the
date of such notice, The Conversion Price shall be decreased as provided in this Section 5.11 urtil the Company has
cured such breach and has notificd the holders of Preferred Stock of such cure.

5121 All adjustments to the Conversion Price, unless otherwise specified hersin, shall be
effective as of the earlier oft

312,11 the date of lssue of the security causing the adjustment,

3.12.1.2 the date of sale of the security causing the sdjustment;

202,13 the effective date of 3 division or combination of shares; or

3. 12,14 the record date of any action of holders of the Company's capital stock of any

class taken for the purpose of dividing or combining shares or entitling stockholders to reccive & distribution or
dividends payable in Common Stock, Options or Convartible Securities,
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513 Notice of Adiusments. fn each case of an adjusiment of the Conversion Price, the
Company, 8¢ its expense, shall cause the chief financial officer of the Company to compute such adjustment and
prepare a certifleate setting forth such adjustment and showing in detail the facls apon which such asdjustment is
hased, including @ statement of (a) the consideration received or to be received by the Company, if any, for any
sdditional shares of Common Siock, Options or Convertible Securities issued or sold or deemed to have been issued
or sold, (b) the number of stares of Common Stock outstanding or desmed to be outstanding, and (<) the adjsted
Conversion Price, The Company shall promptly mall a copy of each such certificate fo each holder of Preferrsd
Srack affected by such adjusiment,

.14 Duration of Adiused Conyersion Price. Following each adjustment of the Convarsion Price,
such adiusted Conversion Price shall remain in effectuntil a fusther adjustment of such Conversion Price hersunder
axcept as otherwise provided in Sections 3.10 and 3.11.

515 Minimum Adistment. No adjustment of the Conversion Price shall be made in an amount
less than One Cent (8.01) (subject to sppropriate adjustments for stock spiits and stock dividends, and prov ided that
st such tirs as events causing adjustments accumulating One Cent {$.01) or more have ocourred, adjusiments 0
Converclon Price shall be made), sod no sdjpstment of a Clonverston Price shall have the effsst of increasing 2
Conversion Price above such Conversion Price in effect immediatcly prior to such adjustment (except for the
apward adjustments provided in Bections 5.7 and 3.8.1.3)

5.16 Notices of Recprd Datg. In the event of any reclassification of or other chaage in the capital
sioek of the Company or any merger or consolidation of the Company, tramafer of ali or substantially all of the
assets of the Company to any other person o volintary or involuntary dissolution, Houidation or winding up of the
Cormpany, the Company shall mait to erch holder of Preferred Stock, at least thirty (30} days prior o the record date
of such event, & notice apecitying the date on which such event is expected to become effective and the time, if any,
that & to be fixed as to when the holders of record of shares of Common Srack (or other ssourities) shall be entitle
to exchange thelr shares of Common Stock (or ather securitios) for securities or other property deliverable upon
such event,

517 Fragtional Shages. Mo fractional shares of Comimon Stock shall be issued apon conversion
of shures of Preferred Swock. The number of shares of Common Qncl to which a holder of shares of Preferred
Srock shall be entifled shall be hased on the aggregate number of shares of Preferred Stack then being converted by
cuch holder. 1n Heu of uny fractional share to which such holder wouid ctherwise be entitled, the Company shall
pay cash squal to the fair market value of such fraction hased on the falr market value of one (1) share of Cominon
Stack on the date of conversion, a5 determined in good faith by the Board.

5.1% Reservation of Stogk. The Company shall at all times reserve and keep available out of its
authorized bot unissued shares of Commen Stock (or other securities into which the Preforred Stock may be
converted), solely for the purpose of effscting the conversion of the Preferred Stock, such munber of its shares of
Comman Stogk {or other securities) as shall, from Hme fo time, be sufficient to effect the conversion of (i) all
outstanding shares of Preferred Stock and (i) all shares of Preforred Stook issuable under culstanding warants,
options or similar rights. I at any time the number of authorized but unissued shares of Common Stock (or other
securitios) shall not be sufficient 1o effect the conversion of all the Praferred Stock then puistanding, the Company
will mke such corporate action 28 may, in the opinion of #s counsel, be necessary 1o increase s suthorized buf
anissued shares of Common Stock {(or other securities) to such aumber of shares as shall be sutficient for such
purpose. If any shares of Common Siock reserved for the purpose of conversion of shares of Preforred Stock
require registration, qualification o listing with, or approval of, any governmemnal authority, stock exchange o
nther regulatory body under any Fadoral or state low of regulation or otherwiss hefore such shares may be validly
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issued or deliversd upon gonversian, the Company will, in good failh, at s own cxpense and ag expeditiously as
possible, endeavor 1o secure such regiarration, qualification, approval or listing, as the case may be.

5,10 Wotices. Any notice reguired by the provisions of ihis Section 5 1o be given to & holder of
prefersed Stock shall be deemed given five (5) business days afier the same has been depasited in the U5, meil,
certified or registered, return receipt requesied, postage prepaid rod addressed to each holder of record at such
holder's address appearing on the stock racord books of the Company.

§.70 Payment of Taxes. The Compary will pay all taxes and other govemnmental charges {other
than taxes based on income) that may be imposed in respect of the lesue or delivery of shares of Common Stock {or
other securitics or property) upon convession of Preferred Stock, The Company shali not, howaver, be required to
sy any tax whish may ke payable in respect of any transfer involved in the isaue and dedivery of shares of Common
Stack in & name other than that in which the shares of Freferred Stock so converted wers registered, and no such
issue or delivery shall be made unless and unell the person requesting such issue has pald to the Company the
anount of any such ax, or has established to the satisfaction of the Company that such tax has been paid. -

531 NeDilution o kupaitment, The Company shall not amend ity Certificate of Incorporation
or partisipate in awy reorganization, transfer of assets, consolidation, merger, digsofution, lssue or sale of securities
ar take any other voluntary action for the purpose of avoiding or seeking to avoid the obsgrvance or performane of
any of the terms to be abserved or performed hereunder by the Company, i wilh at sl times, tn good faith, assist
in carrying out all such action as may be reascnably necessary of appropriste in order to protect the conversion
righs of holders of Preferred Slock againgt impairmunt, *

5737 Statgs of Converted Stock, In case any shares of Proferved Stock shall be converted
pursuant herete, the shares so convested shall b canceled and the authorized sumber of shares of Preferved Stock
shall be reduced aocordingly.

&, Regirictions ang Limitations. Atany time when shares of Preferred Stock are outstandihg,
except where the vote or writlen consent of the holders of & preater number of shates of the Company s requ ired by
law or by this Amended and Restated Certificate of Incorporation, and in addition to any other vote required by law
or this Amended and Restated Certificate of Incotporation, without the approval of the holders of at least fwo-thirds
ot the then outstanding shares of Preferred Stock, given in writing or by vote st a meeting, consenting or voting (a8
the case may be) separately 46 a series, the Company will nett

61 Create or authorize the creation of any additional class or series of shares of stock unless the
same ranks junior to the Prefemed Stock as to the distribution of assets on the liquidation, dissolution or winding up
of the Compaiy, or increase the suthorized amount of the Preferred Stock of increase the authorized smount of any
sdditional class or series of shares of siock unless the same ranks junior to the Preferred Stock as to the disuibution
of assets on the lquidation, dissohuion or winding up of the Company, or create or authorize any obligation or
security converiible into shares of Preferred Stack or into shares of any other class or serize of stoek unless the same
rantks junior to the Preferred Stock as to the distribution of assets on the liquidstion, dissolution or winding up of the
Company, whether any stch creation, authorization or increase shail be by means of amendment to this Amended
and Restated Certificate of Incorporation or by merger, consolidation or otherwisc;

§2  Consent to any liguidation, dissolution or winding up of the Company or consolidate or merge
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into or with any other entity or entities or sell, lease, abandon, wansfer or otherwiss dispose of all or substantially alf
its agsets; ‘

6.3 Amend, alter or repeal its Amended and Restated Certificate of Incorporation or By-laws in
such 2 way as to adversely affect the right of the Preferred Stock;

6.4 Purchase or set aside any sums for the purchase of, or pay any dividend or make any
distribution ¢n, any shares of stock other than the Preferred Stock, except for dividends or other distribmtions
payable on the Common Stock solely in the form of additional shares of Common Stock and except for the purchase
of shares of Common Stoek from former employees of the Company who acquired such shares directly from the
Company, if each such purchase s mrade pursuant to contrectual rights held by the Company relating to the tor-
mination of employment of such former employes and the purchass price does not excend the originel lssue price
paid by such former employee to the Company for such shares; or

6.3  Redeam or otherwise acquire any shaves of Preferred Stock except as expressly authorized in
Section 7 hereof or pursuant 1o a purchase offer made pro rata to all holders of the shares of Preferred Stock on the
basis of the aggregate number of cutstanding shares of Preferred Stock then held by sach such holder.

7. Redemptinn of Prefarrad Sioek,

7.1 Msandatory Rademption. Unless otherwise requested by the holders of s majority of the Prefemed
Stock then outstanding and unanimously approved by the directors, the Company shall redeem the “Spentfied
Mumber” (as hereinafter defined) of shares of Preferrsd Stock then outstanding on () the fifth snniversary of the
date of filing of this Amended and Resiated Centificats of Incorporation (the “First Redemption Date™), (i) the shoh.
anniversary of the date of {iling of this Amended and Restated Certificate of Incorporation (the “Second
Redemption Dnate™), and {1} the seventh anniversary of the date of filing of this Amended snd Restated Certificate
of Incorporation (the “Third Hedemption Date™), i accordance with the provisions set forth below (the above
rederption dates are referred to individually as “Redemption Dawe™); provided, bowsver, that the Company shal
have the right, but not the obligation, to redesm on the Second Redemption Date all shares of Preforred Stock then
cuistanding if approved by a majority of it Board of Directors that includes all of the directors elected by the
holders of Common Stock, vobing as @ single, separate class, On the applicable Rederption Date, the Company
shall redeem from sach helder of Preferred Stock the Specified Number of shares of Prafured Stock held by such
tolder at a price per share aqual ¢o the Base Liguidation Amount (a3 adjusted for stock splits, stock combinations,
stock dividends, and recapitalizarions affecting the Preforred Stock) plus the unpald Acerning Dividends (whether
or not declared) (the “Redemption Price™).

With respeet to any holder of Preferred Stock, the “Specified Mumber®” shall be with respent to (i) the First
Redemption Date, one-third of the number of shares of Preforred Stock sueh holder holds on such date not
previously called for redemption (or, ifif is not a whole number, the whole number nesrest below); (i) the Second
Redemption Date, one-half of the number of shares of Preferred Stock then held by such holder and aot previously
called for redemption (or, if' it is nof a whole number, the whole number nesrest below); and (1) the Third
Redemption Diate, all of the shares of Preferved Stock then held by such holder

Mot later than thirty (30) days prior to the applicable Redemption Dat, the Company shall mail, postage
prepald to sach holder ofrecord of Preferred Stock at its address shown on the records of the Compsny a
redemption notice {the “Redemption Natice™), which shall set forth the Redempiion [iate, the Redemption Frice and
that the holder is 1o surrender to the Company, at the place designated therein, Hs certifivate or cortificates
reprasenting the specified number of shares of Preferred Stock to by redeemed, Three (3) days prior to each
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Redemption Dxate, the Company shall deposit the applicable Redemption Price of all outstanding shares of Prefesred
Stock 10 be radeemad on such date with s bank or trust company having aggregate napital and surplus in excess of
One Billion Dollars ($1,000,000,000) as » trust fund fur the benefit of the respective holders of the shares to be
redeemed. Simultaneously, the Company shall deposit irrevocable instructions aud authority to such bank or trust
company 10 pay, on and after the date fixed for redemption or prior thersto, the applicable Redemption Price of the
Preferred Stock to the holders thereof upon surrender of their cenificatss, Any monies deposited by the Company
pursuant to this Section 7.1 remaining unclaimed upon the expiration of three (3) years following the Redemption
[rate shall thereafler be returned to the Company, provided that the stockholdar to whom such monies would be
payable shall be entitied, upon proof of his ownership of the Preferred Stock and surrender of certificates therstor,
to roceive such monies but without interest from the Redemption Date. The Redemption Price shall bo paid, ina
lump sum payment to sach holder of Preferred Stock, on the 3pplicable Redemption Date.

If, o the applicable Redemption Date, sufficisnt funds are not legally available to redeem all shares required to
be redecmed, then (1) the funds legally available shall be used to redeem the maximum possible number of shares
ratably among the holders, and the remaining shares shall be redeemed 88 8001 as possible after funds become
legally available and (ii) nmwggmzmdmp the provisions of Sectien 4 hereof, the holduers of 3 majority of the shars
of the Preferved Stock shall be entitled to (A,; increase the number of directors constituting the Board by the greater
of (x) two and {v) that number that would then entltle the holders of Preferred Swock voting as a single, separate
series o elect mores vhan 50% of the members of the Board, {B) designate and elect additional directors (the
“Additional Dirsctors™) to il the vacaneies ereated by such expansion and () the Conversion Price shalf be
reduced as provided i Section 5.10. The Additional Directors shall serve in such capacity untli the Company has
satisfied in Al its obligations under this Section 7. Notwithstanding the foregoing, each holder of Preforred Stack
will also have any other rights which such holder may have been afforded under any contract or ageeement with the
Company at any time and any other rights which such bolder may bave pursuant to applicable law. The Company
shall give the holders of the Preferred Stock at least 10 days’ notice of any redemption payment t0 be mads after the
refevant Redemption Diate,

7.2 Mechanics of Redemption. Fach holder of sharcs of Preforred Stoek to be redvemed shall susrendsy its
certificate or certificates representing such shaves, duly endorsed in blank or aecompanicd by a duly endorsed stock
power attached thereto, 1o the Company at the plave designated in the Redemption Notice, and thereupon the
Redemption Price for such shares as set forth in this Section 7 shall be paid 1o the order of the person whoss name
appears on such certificate or centificates and each surrendered certificate shall be canceled and retired. If any
shares of Preferred Stock are not redeemed snlely hecause 2 holder fails to surrender the certificate or certificates
representing such shares pursuant ©o this Section 7, then, from and after the applicable Redemption Date, and exeep
for the continuing right to receive payment under this Scetion 7 {which shall pot bear interest), such shares of
Preferced Btock thersnpon sutject to redemption shall not be entitied to any further righis as Preferred Swock,

g, Leouatryction, A reference in this Asticle FOUR to any Section shall mean a section of

this Article FOUR and shall inslude a reference to cvery Seetion the number of which begins with the number ol the
Section to which reference is specifically mads (2.5, a reference 10 Section 5.2 shall include 1 reference to Sections
S.2.0 and 5.2.2)
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2. Common Stock.
9.1 All preferences, voting powers, relative, participating, optional or other special rights and

nrivileges, and qualifications, limitations, or restrictions of the Common Stock are expressly made subject and
subordinate 1o those that may be fixed with respect to any shares of Preferrad Stock.

9.2 Except as ctherwise expressly provided herein or required by law, each holder of
Common Stock shall have one vote o respect of each share of stock held by him of record on the books of the
Company for the slection of directors and on all matters submitted to a vote of stockholders of the Company.
Motwithstanding the provisions of Setion 242(8)(2) of the General Corporation Law of the Stale of Delaware, the
number of authorized shares of Common Stock may be increazed ot decreascd (but not below the number of shares
thareot then outstanding) by the affirmartive vote of 2 majority of the Common 3tock and Prefirred Swek, voting
together as a single class.

FIVE: The Board of Direciors of the Company s expressly suthorized to malke, alter or repeal By-laws of
the Company, but the stockbioldars may make additional bylaws and may alter or repeal any bylaw whether adopted
by thewm of otherwiss.

SIX: Elections of divectors need not be by written ballot except and to the extent provided in the By-laws
of the Compeny.

SEVEN: Pursusnt o Section 102(b)X7) of the Delaware General Corporation Law, the Company hereby
eliminaics the personal Hability of a director to the Company and its stockholders for monelary damages for breach
of fiduciary daty ag a director, provided that this Article SEVEN does not eliminate or limit the Habillty of a director
(1) for any breach of such director's duty of loyalty to the Conpany or its stockholders, (i) for acfs or omissions not
in good faith or which involve intenticnal misconduet or a knowing violation of law (ilf) under Section 174 of the
Delaware (ensral Corporation Law, or (v} for any wansaction from which the directer derived an improper
personal benefit. This Article SEVEN shalf not eliminate the liability of a divector for any act or omission prior 1
the date upon which this Article SEVEN becomes effective. Mo amendment to or repsal of this Adicle 3EVER
shall apply to or have any effect on the Hability or alleged lisbility of any direstor for or with respect to any act or
omisston of such director prior to such emendment or repeal.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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N WITNESS WHERECF, this Amended and Restated Cartifieats of Incorporation has been signed under

the seal of the Compay this Sth day of February, 1998,
FLEFTMAN MERGER CORP., HEREAFTER
FLEETMAR, L.

Nk LOUE T, ﬁ.rz@@

:ﬁﬂe: Presither

{SEAL}

PR 4R037.4
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