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TRANSFER OF TRADEMAREK OWNERSHIP

leoncculture, Inc, (“leonoculture™), a corporation once organized under the laws of Minnesola,
having a principal place of business at 244 1st Avenue, N., Suite 200, Minneapolis, Minnesota 354081, is
the record owner of the “intellectual property” bisted in Appendix A,

On May 7, 2010, lconoculture merged into The Corporate Executive Board Company, a
corporation organized under the laws of Delaware, having a principal place of business st 1919 North
Lynn Street, Arlington, Virginia 22209, A copy of the merger documents from the Secretary of State of
Minnesota is attached. As a result of the merger, the intellectual property listed in Appendix A was
transferred to The Corporate Executive Board Company, together with the goodwill and other incidents
of buysiness associated with or symbolized by said intellectual property.

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, onder 18 U.S.C. 1001, and that such willful false statements and the like may
jeopardize the validity of the application of document or any registration resulting there from, declares
that all statements made of his/her own knowledge are true; and all statements made on information and

belief are believed 1o be true.

The Cg@; \%4@ xecutive Board Company
j d 1}?‘3’3,4?}{&@ |
=namre
f}mﬁ&&mﬂm /ﬁiﬁgmm Geneval

Printed Name & Tiile (:D i&.ﬁ g&E

Date@iﬁ@i&%@iq
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APPENDBIX A

Mark Ref. Mo, Class & GoodeBervices Sistus

ICONOCULTURE | Reg. No. | 16 - Books and nowsletiers in the ficld of cultural | Incontestable
IR62098 | trends and busingss marketing consulting

35 - Providing sn on-line computer database
featuring trade information in the feld of coltural
irends and business marketing services and
business marketing consulting services

41 - Providing slestronic newslsfiers by
subsoription in the feld of culiural trends and
husiness marketing consulting
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SECRETARY OF STATE

Certificate of Merger

I, Mark Ritchie, Secretary of State of Minnesota, certify that: the documents required to
effectuate a merger between the entities listed below and designating the surviving entity have
been filed in this office on the date noted on this certificate.

Merger Filed Pursuant to Minnesota Statutes, Chapter: 302A
State of Formation and Names of Merging Entities:

MN: ICONOCULTURE, INC.
MN: NLS ACQUISITION CORP.

State of Formation and Name of Surviving Entity:

MN: ICONOCULTURE, INC.

Effective Date of Merger: 05/07/2010

Name of Surviving Entity after Effective Date of Merger:

ICONOCULTURE, INC.

This certificate has been issued on: 05/07/2010.

Py YYTTLITIII 2

“ Secretary of State.
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ARTICLES OF MERGER
of
NLS ACQUISITION CORPY.
into

ICONOCULTURE, INC.

These Articles of Morger relate to the merger of NLS Acquisition Corp., a Minmesota
cupmaﬁm{?denH’).wiﬂxmdhﬂolnumculhne,hc,aMimmhempmaﬁm(ﬂw

1. The Agreement and Plan of Merper, dated as of April 30, 2010, a3 amended as of
Mny 7, 2010 (the “Plan of Merger™), in fully executed form, is attached haceto as
Exhibit A

2 The Plan of Merger has been approved by each of Merger Sub and the Company
pursuant to Chapter 302A of the Minnesota Statutes. 7

3 In accardance with Section 2.05 of the Plan of Merger and Sections 3024611,
Subd. 1(d), and 302A.641, Subd. 2(f), of the Minnesota Statutes, the articles of
incorporation of the Company are hereby amended and restated in their entirety to
Mumﬁnhmmwm

DATED: May_7,2010 _
NLS ACQUISITION CORP.

By -

s CED

ICONOCULTURE, INC.

By

Its

n-msa'zun
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ARTICLES OF MERGER
of
NLS ACQUISITION CORP.
into
ICONOCULTURE, INC.

These Articles of Merger relate to the merger of NLS Acquisition Corp., a Minnesota
corporation (“Merger Sub™), with and into Iconoculture, Inc., a Minnesota corporation (the
“Company”). :

t
1. The Agreement and Plan of Merger, dated as of April 30, 2010, as amended as of
May 7, 2010 (the “Plan of Merger™), in fully executed form, is attached hereto as
Exhibit A,

2 The Plan of Merger has been approved by each of Merger Sub and the Company
pursuant to Chapter 302A of the Minnesota Statutes,

3. In accordance with Section 2.05 of the Plan of Merger and Sections 302A.611,
Subd. 1(d), and 302A.641, Subd. 2(f), of the Minnesota Statutes, the articles of
incorporation of the Company are hereby amended and restated in their entirety to
read as set forth on Exhibit B attached hereto.

DATED: May 7_,2010
NLS ACQUISITION CORP.

By

Its

ICONOCULTURE, INC,

By
Its | CeEo

fbus.5165123.02
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Exhibit A

EXECUTION VERSION

AGREEMENT AND PLAN OF MERGER
BY AND AMONG
" THE CORPORATE EXECUTIVE BOARD COMPANY,
NLS ACQUISITION CORP.,
ICONOCULTURE, INC,,
AND .
WALDENVC, LLC, AS THE SHAREHOLDER REPRESENTATIVE -

Dated as of April 30, 2010

—rl il e———
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER, dated as of April 30, 2010 (this “Agreement™),
is entered into by and among The Corporate Exccutive Board Company, a Delaware corporation (the -
“Parent™, NLS Acquisition Corp., a Minoesota corporation (the “Merger Sub™), Iconoculture, Inc., a
Minnesota corporation (the “Company™), and WaldenVC, LLC, a California limited liability company, in
its capacity as the Shareholder Representative.

RECTTALS

WHEREAS, the Company’s Board of Directors (the “Company Board™) and the Merger Sub’s
Board of Directors (the “Merger Sub Board™) have each determined that it is advisable to, fair to and in
the best interests of their respective shareholders for the Merger Sub to merge with and into the Company -
(the “Merger™) upon the terms and subject to the conditions set forth in this Agreement and in accordance
with the MBCA; .

WHEREAS, the Company Board and the Merger Sub Board have each approved the Merger, -
upon the terms and subject to the conditions set forth in this Agreement;

WHEREAS, a5 a condition to Parent’s and Merger Sub’s willingness to enter into this
Agreement, simultaneously with or immediately after. the execution and delivery of this Agreement, the
shareholders listed on Exhibit A (the “Securityholders™, who collectively own (i) approximately 95% of . /
the issued and outstanding Common Stock (on an as-converted basis) and (ii) approximately 95% of the
issued and outstanding Preferred Stock, are executing and delivering or will exscute and deliver an
unconditional written action approving this Agreement and the transactions contemplated hereby,
including the Merger (the “Securityholder Written Action™); '

WHEREAS, Parent’s Board of Directors (the “Parent Board™) bas approved the Merger Sub
entering into this Agreement; and

WHEREAS, the Company, Shareholder Representative, Parent and the Merger Sub desire to
make certain representations, warranties, covenants and agreements in connection with the transactions
contemplated hereby and also to prescribe various conditions to the consummation of the transactions
contemplated hereby; -

NOW, THEREFORE, in consideration of the foregoing recitals and the representations,
warranties, covenants and agreements contained herein, and subject to the terms and conditions set forth
herein, the Company, Shareholder Representative, Parent and the Merger Sub hereby agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.01  Definitions.

‘ “Agcounts Receivable” means (a) all trade accounts receivable and other rights to payment from

customers of the Company, (b) all other accounts or notes receivable of the Compeny and the full benefit
of all security for such accounts or notes, and (c) any claim, remedy or other right related to any of the

foregoing.

TRADEMARK
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“Adjusted Holdback Amount” means the Holdback Amount, less amouats (if any) (x) distributed
to Parent prior to the Holdback Release Date in accordance with Section 2.13(c) and Article IX, and

() representing Pending Claims.

“Affiliate” means, with respect to any Person, any Person that directly or indirectly, through one
or more intermediaries, controls, is controlled by, or is under common control with, such Person. For
these purposes, “control” means the possession, directly or indirectly, of the power to direct or cause the
direction of the management of any Person, whether through the ownership of voting securities, by
contract or otherwise.

“Affiliated Group™ means any affiliated group within the meaning of Section 1504(a) of the Code
or any affiliated, combined, consolidated, unitary or similar group under state, local or foreign Tax law.

“Articles of Merger™ bas the meaning set forth in Section 2.03 of the Agreement.
“Mb‘ngx” has the meaning set forth in Appendix A to this Agreement.

-« _Jg_m_m means any day except a Saturday, Sunday or other day on which commercial
banking institutions in the State of Minnesota are reqmred or authorized by applicable Law or executive
order to be closed.

“Qagh_gmimgm means $]6500000 (as adjusted pursuant to Section 2.14) minus the
Company Transaction Costs.

“Cash Contribution™ has the meaning set forth in Appendix A to this Agreement.

“Closing” means the consummation of the trmsacuons contemplated by the Agreement,
including the Merger.

“Closing Dats Consideration™ means the Cash Consideration mimus the Dissenting Shareholder
Payment Amount, if any, and minus the Representative Fund Amount.

“Code” means the Internal Revemie Code of 1986 and the rules and regulations promulgated
thereunder, each as amended from time to time.

“Company 2010 Budget” means the Company’s operating budget for the year ended December
31, 2010, attached hereto as Section 1.01(2) of the Company Disclosure Letter.

“Company ERISA Affiliate” means any trade or business, whether or not incorporated, which is
treated as a single employer with the Company pursuant to Subsections (b), (c), (m) or (o) of Section 414
of the Code.

“Company Materia] Adverse Effect” with respect to the Company, means any change,
circumstance, cffect or state of facts that, individually or in the aggregate, has a material adverse effect on
the business, condition (financial or otherwise) or results of operations of the Company, provided,
however, that Company Material Adverse Effect shall exclude any adverse changes or conditions as and
solely to the extent such changes or conditions relate 10 or result from general economic conditions or
other conditions generally affecting the industry in which the Company operates (so long as such
conditions do not disproportionately and adversely affect the Company as compared to similarly situated
businesses).

TRADEMARK
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‘QMQEQLMEMIMM means, with respect to each sbare of Common Stock
subject to each unexercised Company Option terminated pursuant to Section 2.11(b)i) as of the Effective

Time, an amount equal to (i) the per share Cash Consideration based upon the number of shares of Fully
Diluted Company Common Stock minus (ii) the exercise price of such Company Option minus (iii) the
per share portion of the Holdback Amount plus (iv) if and when payable, the per share portion of any
Adjusted Holdback Amount and/or any Earn-Out Consideration,

“Company Options” means options to acquire Company Stock issued pursuant to the employee
and director stock option plans of the Company or under any individual consultant, employee or director
agreements.

“Company Representatives™ means any officers, employees, accountants, financial advisors, legal
counsel, consultants, agents or representatives of the Company.

“Company Transaction Costs™ means (i) the payments to be made by the Company relating to the
provision of personal services as a result of the consimmation of the transactions contemplated hereby as
set forth in Section 1.01(b) of the Company Disclosure Letter and (ii) the aggregate amount of all
payments due to the holders of the Company Options under Section 2.11(b)ii) and Sectxon 2.11(b)Gii) of
the Company Disclosure Letter, .

“Consent” means agreements, from the parties to those Contracts which by their terms terminate,
are modified, have payments or other obligations which may be accelerated, or specifically require
consent of another Person upon consummation of one or more of the transactions contemplated by the
Agreement, consenting to the transactions contemplated by the Agwemem without any amendment or
modification of the Contract.

“Continuing Employee™ means any Person who is employed by the Company as of the Effective
Time (including Persons on disability leave or leave of absence, whether paid or unpaid, and including
those jointly employed by the Company and Administaff pursuant to the PEO Agreement).

“Contract” means any a@eement. lease, license, note, mortgage, mdenture, contract or other
legally binding obligation.

“Dissenting Shareholder Payment Amount™ means the postion of the Cash Consideration that
would have been payable to all Dissenting Sharcholders if-such Dissenting Sharcholders had not
exercised their respective dissenters’ rights.

“Equity Interest” means any share, capital stock, partnership, member or similar interest in any
entity and any option, warrant, right or security convertible, exchangeable or exercisable therefor.

EB]_SA means the Employee Retirement Income Security Act of 1974 and the rules and
regulations promulgated thereunder, each as amended from time to time.

“ERISA Benefit Plap” means an employee benefit plan, program or other arrangement (including
without limitation any deferred compensanon retiree medical or life insurance, supplemental retirement
or severance arrangement) that is an “employee pension benefit plan™ (as defined in Section 3(2) of
ERISA), or that is an “employee welfare benefit plan” (as defined in Section 3(1) of ERISA).

“Exchange Act” means the Securitics Exchange Act of 1934 and the rules and regulations
promulgated thereunder, each as amended from time to time.
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I il C on " means the sum of (i) the total number of shares of
Company Common Stock outstanding immediately prior to the consummation of the transactions
contemplated by this Agreement plus (ii) the number of shares of Company Commen Stock underlying
Company Options outstanding mmed:ately prior to the Effective Time (other than the shares underlying
the Company Options subject to the provisions of Section 2.1 1(b)Xii} and (iii) hereof).

“GAAP” means United States generally accepted accounting principles, consistently applied.

“Governmental Authority” means any federal, state, local or foreign government, or political
subdivision thereof, or any multinational organization or authority or any anthority, agency or
commission entitled to exercise any administrative, executive, judicial, legislative, police, regulatory or
Taxing authority or power, any court or tribunal (or any department, bureau or division thereof).

“Hazardous Substances” means chemicals, pollutants, contaminants, wastes, toxic substances,
hazardous substances, petroleum and petroleum products, asbestos or other substances that may have an
adverse cffect on human health or the environment.

“Holdback Amount” means One Million Five Hundred Thousand Dollars ($ 1,500,000).

“Holdback Release Date” means April 1, 2011.

“Intellectual Property” means any and all of the following in any jurisdiction throughout the
world, and all corresponding rights, presently or hereafter existing, whether arising by operation of law,
contract, license or otherwise: (a) all trademarks, scrvice marks, designs, trade names, trade dress, logos,
slogans, business names, corporate names, domain names and all other indicia of origin, together with all
translations, adaptations, derivations, and combinations thereof, all applications, registrations, and
renewals in connection therewith, and all goodwill associated with any of the foregoing; (b) all works of
authorship (whether or not copyrightable), copyrights (including “look-and-feel™), database rights and
moral rights, and all registrations and applications to register or renew the registration of any of the
foregoing; (c) all inventions (whether or not patentable or reduced to practice), all improvements thereto,
and all patents, patent aypllcanons and patent disclosures, together with all reissues, continuations,
continuations-in-part, revisions, divisionals, extensions, and reexaminations in connection therewith; (d)
all trade secrets, know-how, technologies, processes, techniques, protocols, methods, algorithms, layouts,
drawings, plans, specifications, methodologies, ideas, research and developrhent, and confidential
information (including technical data, customer lists, pricing and cost information, and business and
marketing plans and proposals); (e) all software (including source code, executable code, systems, tools,
dats, databases, firmware, and related documentation); (f) all other proprietary and intellectual propesty
rights; and (g) all copies and tangible embodiments or descriptions of any of the foregoing (in whatever
form or medium).

“IRS"” means the United States Internal Revenue Service and any successor thereto.

“Knowledge of Parent” means, as to a particular fact or other matter, the actual knowledge (after
reasonable inquiry) of Jesse Levin, Femando Correa, Joyce Liu and Blair Housley.

“Knowledge of the Company” means, as to a particular fact or other matter, the actual knowledge
(after reasonable inquiry) of any executive officer of the Company.

“Law"” means any federal, state, local, municipal, foreign, international, muitinational, tesritorial
or other administrative order, constitution, law, ordinance, rule, regulation, requirement, pemmit,
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authorization, statute or treaty and any guidance issued thereunder, including any transitional relief or
rules provided in connection therewith.

“Leased Real Property” means all leaschold or subleasehold estates and other rights to use or
occupy any land, buildings, structures, improvements, fixtures or other interest in real property held by
the Company.

“Leases” means all leases, subleases, licenses, concessions and other agreements (written or oral)
pursuant to which the Company holds any Leased Real Property, including the right to all security
deposits and other amounts and instruments deposited by or on behalf of the Company thereunder.

“Licenses” means permits, licenses, certifications, approvals, registrations, consents,
authorizations, exemptions and orders required, issued or granted by any Governmental Auvthority.

“Lien” means any pledge, mortgage, title defect or objection, claim, lien, charge, encumbrance or
security interest of any kind or nature.

“Loss” means claims, losses, liabilities, damages, debt, Taxes, interest and penalties, costs and
expenses, including reasonable out-of-pocket attorneys® fees and expenses.

“MBCA” means the Minnesota Business Corporation Act.
“Multiemployer Plan” has the meaning set forth in Section 3(37) of ERISA.

“Order” means any award, decxslén, decree, injunction, judgment, order, ruling, subpoena or
verdict entered, issued, made or rendered by, or any agreement entered into wnh. any court,
administrative agency or any other Governmenta] Authority or arbitrator.

“PEO Agreement” means the Client Service Agreement between Administaff Compnnies n,LP
and the Company, effective as of January 1, 2004, including the exhibits, attachments and addenda
thereto.

“Penmpitted Liens” means (i) statutory liens for Taxes, asssssments or other charges by
Govemnmental Authorities not yet due and payable, (ii) mechanics’, materialmen’s, carriers’, workmen’s,
warehousemen’s, repairmen’s and similar liens granted or which arisc in the ordinary course of business
and securing obligations not yet duc and payable, (iii) the interest of a landlord under a lease or a licensor
under a license, (iv) such other Liens or imperfections (other than in Intellectual Property) that are not
material in amount or do not materially detract from the value of or materially impair the existing use of
the property affected by such Lien or imperfection, and (v) any Liens set forth on Section 1.01(c) of the
Company Disclosure Letter.

“Person” means any individual, corporation, partnership, association, trust, unincorporated
organization, limited liability oompany. other entity or Governmental Authority.

“Pre-Closing Taxes” means (i) all Taxes (or the non-payment thereof) of the Company
attributable to any Pre-Closing Tax Period; (ii) all Taxes (or the non-payment thereof) of any member of
an affiliated, consolidated, combined or unitary group of which the Company is or was a member on or
prior to the Closing Date, including pursuant to Treasury Regulation Section 1.1502-6 or any analogous
or similar state, local, or foreign Tax Law or regulation, and (jii) all Taxes (or the non-payment thereof)
of any Person (other than the Company) imposed on the Company as a transferee or successor, by
Contract or pursuant {0 any Law, rule or regulation, which Taxes relate to an event or transaction
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occurring prior to Closing. In the case of any taxable period that includes (but does not end on) 'the
Closing Date (a “Straddle Period™), the amount of any Taxes based on or measured by income or receipts
of the Company for the Pre-Closing Tax Period shall be determined based on an interim closing of the
books as of the close of business on the Closing Date (and for such purpose, the taxable period of any
partnership or other pass-through entity in which the Company holds a beneficial interest shall be deemed
to terminate at such time) and the amount of other Taxes of the Company that relate to the Pre-Closing
Tax Period shall be deemed to be the amount of such Tax for the entire taxable period multiplied by a
fraction, the numerator of which is the number of days in the taxable period ending on and including the
Closing Date and the denominator of which is the number of days in the entire taxable period.

“Pre-Closing Tax Pesiod” means any taxable period or portion thereof ending on or before the
Closing Date. If a taxable period begins on or before the Closing Date and ends after the Closing Date,
then the portion of the taxable period through the end of the Closing Date constitutes a Pre-Closing Tax
Period.

“Pro_Rata Interest” means, with respect to a Shareholdes, the percentage of the Closing Date
Consideration that would be payable to such Shareholder at the Closing if the Closing Date Consideration
were distributed to all Shareholders pursuant to the Company’s articles of incorporation, determined after

giving effect to psyments (if any) by Parent or the Surviving Company of Company Option Merger
Consideration made pursuant to Section 2.11{bXiXA) to the former holders of Company Options.

“Proceeding” means any actioh, arbitration, claim, complaint, criminal prosecution, demand
letter, governmental or other examination or investigation, hearing, inquiry, administrative or other.
proceeding.

“SEC™ means the United States Securities and Exchange Commission and any successor thereto,

“Securjtics Act” means the Securities Act of 1933 and the rules and regulations promulgated
thereunder, each as amended from time to time. ) )

“Sharcholder” means any holder of Company Stock (other than the Dissenting Shareholders, the
Company, Merger Sub or Parent) immediately prior to the Effective Time, including the Securityholders.

“Subsidiary” means, with respect to any Person, a corporation or other entity of which fifty
percent (50%) or more of the voting power of the equity securities or equity interests is owned, directly or
indirectly, by such Person. :

“Takeqver Proposal” means any inquiry, proposal or offer from any Person relating to, in a single
transaction or series of related transactions, any direct or indirect acquisition or purchase of twenty
percent (20%) or more of the assets of the Company or twenty percent (20%) or more of the voting power
of the Company Stock then outstanding.

“Target Working Capital Ratio” means fifty-four percent (54%).

“Tax™ (and with the corresponding meaning “Taxes” and “Taxable”) means all (i) United States
federal, state or Jocal or non-United States taxes, assessinents, charges, duties, levies or other similar
govemmental charges of any nature, including al] income, franchise, profits, capital geins, capital stock,
transfer, sales, use, occupation, property, excise, severance, windfell profits, stamp, stamp duty reserve,
license, payroll, withholding, ad valorem, value added, alternative minimum, environmental, customs,
social security (or similar), unemployment, sick pay, disability, registration and other taxes, assessments,
charges, dutics, fees, levies or other similar governmental charges of any kind whatsoever, whether
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disputed or not, together with all estimated taxes, deficiency assessments, additions to tax, penalties and
interest; (if) any liability for the payment of any amount of a type described in clause (i) arising as a result
of being or having been 2 member of any consolidated, combined, vnitary or other group or being or
having been included or required to be included in any Tax Retumn related thereto; and (iii) any liability
for the payment of any amount of a type described in clause (i) or clause (ii) as a result of any obligation
to indemnify or otherwise assume or succoed to any such lability of another Person.

“Tax Return” means any return, declaration, report, claim for refund, or information return or
statement relating to Taxes, including any schedule or attachment thereto, and including any amendment
thereof, )

j ity” shall mean the IRS and any other United States federal, state, local or non-
United States Governmental Authority responsible for the administration of any Tac.

) i tio” means, with respect to the Company, the ratio obtained by dividing (i)
the Company’s (x) current assets (including for this purpose amy current Tax assets) and (y) cash and cash
equivalents by (ii) the Company’s current liabilities (including for this purpose any current Tax liabilities
but excluding for this purpose the Company Transaction Expenses), including deferred revenue, each as
reflected on the Company’s Closing Datc balance sheet. Except as expressly provided above or otherwise
in this Agreement, the foregoing shall be determined in accordance with GAAP applied on a consistent
basis consistent with the methodologies, practices and principles used in the preparation of the Company

- Financial Statements,

Section 1.02  Terms Defined Elsewhcre. The following terms are defined elsewhere in this
Agreement, as indicated below:

io” ' Section 2.14(a)

«Actual Working Capital R
“Audited Financial Statements™ . Section 3.06
“Basket” Section 9.02(b)

- “Certificates” . Section 2.09(a)
“Closing Date™ Section 2.02
“Closing Date Statement™ Section 2.14(a)
“Common Stock” Section 3.02(a)
“Company” Preamble
“Company Benefit Plan” Section 3.10(a)
“Company Board” Recitals A
"Company Consents” Section 6.01(a)
“Compapy Disclosure Letter” Article 11
“Company Financial Statements” Section 3.06
“Company Intellectinal Propesty™ Section 3.18(b)
“Company License” Section 3.11
“Company Requisite Approvals” Section 320
“Company Stock” Section 3.02(a)
" Section 3.18(e)
“Confidentiality Agreement” Section 6.04
“Covered Persons” Section 5.08(a)
“Disclosure Document” Section 5.05(a)
“Dissenting Shares” Section 2.07(a)
“Dissenting Sharcholders” . Section 2.07(a)
“Effective Time”™ Section 2.03
“Exgess Amount™ Section 2.14(c)
7
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“Fundamental Representations” Section 9.01(a)

“Holdback Release Date” Section 2.13(c)
“Indemnification Cap” Section 9.02(b)
“Indemnified Party™ Section 9.05
“Indempifying Party”  Section 9.05
“Interim Fipancial Statements” Section 3.06
“Insured Parties” ' Section 5.08(c)
“Major Client” Section 3.21
“Material Contracts” Section 3.12
“Merger” Recitals
“Merger Consideration” Section 2.08(a)
“Merger Syb™ , Preamble
“Merger Syb Board™ Recitals
*“Nentral Accountant” Section 2.14(b)
“Notice” Section 2.14(b)
“Notice Period” Section 2.14(b)
“Interim Financial Statements™ Section 3.06
“Parent” Preamble
“Parent Board™ Recitals
“Parept Indemnified Parties” : Section 9.02(a)
“Permisted Amounts™ Section 6.05(d)
“Permi isdictions™ Section 6.09(d)
“Prefemred Stock” ' Section 3.02(2)
“Representative Fund” . Section 5.07(c)
“Representative Fund Amount™ Section 5.07(c)
“Resolution Period™ Section 2.14(b)
“Securityholder Indemnified Parties” Section 9.03
“Secyrityholder Written Action” Recitals
“Series A Prefemred” Section 3.02(a)
“Series B Preferred” Section 3.02(a)
“Series C Prefenred” Section 3.02(a)
“Sharcholder Representative Expenges” Section 5.07(c)
" “Surviving Company” Section 2.01
“Third Party Claim" Section 9.05
“Trapsfer Taxes” - Section 6.03
“Transmittal Instructions™ Section 2.09(a)
“WARN Act” Section 3.17(b)
ARTICLE I
THE MERGER

Section2.01 Merger. Upon the terms and subject to the conditions set forth in this
Agreement, and in accordance with the MBCA, at the Effective Time, the Merger Sub shall be merged
with and into the Company. As a result of the Merger, the separate corporate existence of the Merger Sub .
shall cease and the Company shall continue as the surviving corporation of the Merger (the “Surviving

Company™).

Section2.02 Closing. The Closing shall be held at such time, date (the “Closing Date™) and
location as may be mutually agreed by Parent and the Company. In the absence of such agreement, the
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Closing shall take place at 9:00 am. EST on the second (2nd) Business Day after satisfaction or waiver of
the conditions set forth in Article VII below (odlerdmnthosecondiﬁmﬂutbyﬂleitnmre are to be
satisfied at the Closing, but subject to the fulfillment or waiver (to the extent permitted hereunder) of
those conditions), uniess this Agreement has been theretofore terminated pursuant to Article VIII below,
by the release of Closing documents by the parties to each other after delivery thercof by ovemnight
courier, or by such other means or upon such later date or time as is agreed upon by the parties.

Section 2.03  Effective Time. Upon the terms and subject to the conditions set forth in the
Agrecment, on the Closing Date, the parties shall cause the Merger to be consummated by filing Articles
of Merger (the “Articles of Merger”), and any other required documets, in such form as required by, and
executed in accordance with the relevant provisions of, the MBCA (the time of such filing and acceptance /
bytheantheclaaryofShtz or such Jater time as may be agreed in writing by Parent and
Company and specified in the Articles of Merger, being referred to herein as the “Effective Time”).

Section 2.04  Effect of the Merger. At the Effective Time, the Merger shall have the effect
provided in this Agreement and the applicable provisions of the MBCA, Without fimiting the generality
of the foregoing, at the Effective Time, except as otherwise provided herein, all of the property, rights,
privileges, powers and franchises of the Merger Sub and the Company shall vest in the Surviving
Company, and al] debts, liabilitics, obligations and duties of the Merger Sub and the Company shall
become the debts, liabilities, obligations and duties of the Surviving Company.

Section 2.05 i pay i : epts. At the Effective Time, the
articles of incorporation of the Company shall be amended and restated in their entirety to read as set
forth on Exhibit B hereto, and, as so amended and restated, shall be the articles of incorporation of the
Surviving Company unti] thereafter changed or amended as provided therein or by applicable law. The
bylaws of Merger Sub, as in cffect immediately prior to the Effective Time, shall be the bylaws of the
Surviving Company until thereafter changed or amended as provided therein or by applicable law.

Section 2.06  Surviving Company’s Directors and Offjcers. The directors of Merger Sub
immediately prior to the Effective Time (and identified as Surviving Company Directors in Exhibit C
hereto) shall be the initial directors of the Surviving Company, each to hold office in accordance with the
articles of incorporation and bylaws of the Surviving Company. The Persons identified in Exhibit D
hereto as Surviving Company Officers shall be the initial officers of the Surviving Company, each to hold
office in accordance with the articles of incorporation and bylaws of the Surviving Company.

Section 2.07  Effect on Capital Stock. At the Effective Time, by virtue of the Merger and
without action on the part of any of Parent, the Merger Sub, the Company or its sharcholders, the
following shall occur:

()  Conversion of Company Stock. Each share of Compeny Stock issued and
outstxndmg immediately prior to the Effective Time (odwr than any shares of Company Stock
. that are held by shareholders exercising dissenters’ rights pursuant to Sections
302A.471 and 302A.473 of the MBCA in accordance with Section 2.10 (“Dissenting Sharcholders™),
shall be cancelled, retired and shall coase to exist and shall be converted into and represent, upon 7
surrender of a Certificate formerly representing such share in the manner provided in this Agreemem, the
right to receive the Merger Consideration set forth in Section 2.08.

(b) Merger Sub. At the Effective Time, each share of common stock, par valve
$0.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective Time shall be
converted into and be exchanged for one newly and validly issued, fully paid and nonassessable share of
common stock of the Surviving Company.
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Section 2.08  Calculation and Payment of the Closing Date Consideration.

(@ The consideration for all of the Company Stock (the “Merger Consideration™),
shall be comprised of (1) the Cash Consideration (as adjusted pursuant to Section 2.14), (2) the Adjusted
Holdback Amount as and to the extent payable, and (3) the Eamn-Out Consideration, if any, as and to the
extent payable. The Merger Consideration shall be paid in accordance with this Section 2.08.

®) At least three (3) days prior to the Closing Date, the Company shall deliver to
Parent and Merger Sub a schedule setting forth (i) the Cash Consideration payable to cach Sharehokler
and, insofar as is known to the Company, each Dissenting Shareholder (if any), (i) the Pro Rata Interest
of each such Shareholder and (iii) the Company Transaction Costs payable at or immediately following
Closing (including the Persons such Company Transaction Costs are payable to and the date such
Company Transaction Costs are to be paid) (the “Allocation Schedule”). For purposes of the Allocation
Schedule, the portion of the Cash Consideration payable in respect of each share of Company Stock shall
be determined as if the Cash Consideration were distributed to all Shareholders and Dissenting
Sharcholders (if any) pursuant to the terms of the Company’s articles of incorporation (assuming, for
purposes of such calculation only, that any Disseating Sharcholders were entitled only to their pro rata
share of the Cash Consideration).

() Subject to the terms and conditions of this Agreement, at the Effective Time,
Parent shall pay, or cause to be paid, (i) the Closing Date Consideration by wire transfer of immediately
available funds to an account designated by the Sharcholder Representative at least three (3) days prior to
Closing for the benefit of the Shareholders, (ii) the Dissenting Shareholder Payment Amount (if any) by
wire transfer of immediately available funds to an account designated by the Company at least three (3)
days prior to Closing for payment to any Dissenting Shareholder in accordance with Section 2.10, (jif) the
portion of the Company Transaction Costs payable at or immediately after Closing by wire transfer of
immediately available funds to an account {or accounts) designated by the Company at least three (3)
days prior to the Closing for paymeat to the applicable Persons set forth in the Allocation Schedule, and
(iv) the Representative Fund Amount by wire transfer of immediately available funds to the
Representative Fund designated by the Shareholder Representative at least three (3) days prior to Closing.

() Subject to Section 2.13, on the Holdback Release Date, Parent shall pay or cause
to be paid, by wire transfer of immediately available funds in accordance with wire instructions provided
by the Sharcholder Representative at least three (3) days prior to the Holdback Release Date, the Adjusted
Holdback Amount to the Sharcholder Representative, for and on behalf of the Shareholders, and the
Shareholder Representative shall distribute such amount to the Shareholders based upen their respective
Pro Rata Interests.

(e) Parent shall pay (or cause the Company to pay) those amounts set forth on
Section 2.08(e) of the Company Disclosure Letter, as and whea due.

Section 2.09  Exchange Procedures.

(a) Surrender Procedures. At or prior to the Effective Time, the Company shall
cause to be mailed to each record holder, as of the Effective Time, of a certificate or certificates which
immediately prior to the Effective Time represented outstanding shares of Company Stock (the
“Certificates”), (i) a letter of transmiital (including an appmpmte IRS form W-9 or W-8) and (ii)
instructions for use in effecting the surrender of the Certificates in exchange for the Mager Consideration
(collectively, the “Transmittal Instructions™). The Transmittal Instructions shall be in a form and
substance acceptable to Parent. Upon surrender of a Cestificate for cancellation to the Company together
with such Transmittal Instructions, properly completed and duly executed, the holder of such Certificate

io
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shall be entitled to receive in exchange therefor their share of the Cash Consideration specified in Section
2.08. No interest shall be paid or accrued on the cash payable upon the surrender of a Certificate. In the
event of a transfer of ownership of shares of Company Stock which shall not have been registered in the
transfer records of the Company, the Merger Consideration may be issued to a transferee if the Certificate
representing such shares of Company Stock is presented to the Company, accompanied by all documeats
required to evidence and effect such transfer and by cvidence that any applicable stock transfer Taxes
have been paid. Until surrendered as contemplated by this Section 2 O9(a), cach Certificate shall be
deemed at any time after the Effective Time to represent only the right to receive upon such surrender the
Merger Consideration or the right to demand to be paid the “fair value” of the shares represented thereby
as contemplated by Section 2.10.

()  No Further Rights in the Company Stock As of the Effective Time, all
Company Stock shall no longer be outstanding and sheil automatically be cancelled and shall cease to
exist, except for the right to receive (i) the consideration provided under this Agreement and (i) in the
case of Company Stock on the relevant record date, any dividend or other distribution with respect to
Company Stock with a record date occurring prior to the Effective Time.

(c) JTermination of Exchange Fund. Any portion of the Closing Date Consideration
that remains undistributed to the former holders of the Company Stock for twelve (12) consecutive
months after the Effective Time shall be delivered to Parent, upon demand, and any holders of the
Company Stock who have not theretofore complied with this Section 2.09 shall thereafter fook only to
Parent and the Surviving Company to claim the Merger Consideration owed to them hereunder, without
interest thereon.

¢ EQL_M Notwithstanding anything herein to the contrary, neither Parent nor
tbe Sumvmg Company shall be liable to any holder of Company Stock for any cash or other payment
delivered to a Governmental Authority pursuant to any abandoned property, escheat or similar Laws.

(e) Withholding Rights. Parent, Merger Sub and the Surviving Company shail be
entitied to deduct and withhold from any amounts otherwisc payable pursuant to this Agreement to any
Person such amounts as Parent, Merger Sub or the Surviving Company is required to deduct and withhold
with respect to the making of such payment under the Code, or any other provision of applicable Law,
and Parent, Merger Sub or the Surviving Company shall timely pay over such withheld amounts to the
appropriate Governmental Authority. Any amounts so withheld shall be treated as paid to such Person for
*  all purposes of this Agreement.

ificate. If any Certificate shall have been lost,
stolen or datmyed. upon the making of an affidavit of that fact by the Person claiming such Certificate to
be lost, stolen or destroyed and, lfmqumdbyParent.theposnngbysuchPﬂsonofnbond in such
reasonable amount as Parent may direct, the Company will pay, in exchange for such lost, stolen or
destroyed Cestificate, the Merger Considecation to be paid in respect of the Company Stock represented
by such Certificate.

Section 2.10  Djssenters® Rights. Notwithstanding anything in this Agreement to the contrary,
if any Dissenting Shareholder shall demand to be paid the “fais value” of its Dissenting Shares, as
provided in Sections 302A.471 and 302A.473 of the MBCA, such Dissenting Shares sha!l not be
converted into or exchangeable for the right to receive the Merger Consideration (except as provided in
this Section 2.10) and shalt entitle such Dissenting Shareholder only to payment of the fair value of such
Dissenting Shares, in accordance with Sections 302A.471 and 302A.473 of the MBCA, unless and until
such Dissenting Sharcholder withdraws or effectively loses the right to dissent. The Company shall not,
except with the prior written consent of Parent, voluntarily make any payment with respect to, or settle or

1]
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offer to settle, any such demand for ent of fair value of Dissenting Shares prior to the Effective
Time. The C‘:;mp:ny shall give Puentp:Ztlmu thereof prior to the Effective Time and Parent shal] have the
right to participate at its own expense in all ncgotiations and Proceodings with nspect to any such
demands. If any Dissenting Shareholder shall have effectively withdrawn or lost the right to dissent, then
as of the later of the Effective Time or the occurrence of such event, the Dissenting Shares held by such
Dissenting Sharcholder shall be cancelled and converted into and represent the right to receive the Merger
Consideration pursuant to Section 2.08 and such Dissenting Sharcholder shall be considered to be a
“Shareholder” hercunder. ]

Section2.11  Company Options.

© (a) At or prior 10 the Effective Time, the Company shall take all actions necessary
(including obtaining any necessary participant consents, and determinations and/or resolutions of the
Board or a committee thereof) such that all of the provisions of this Section 2.11 shall apply
without limitation. In addition to the foregoing, prior to the Effective Time, the Company shall terminate
all equity incentive plans of the Company, effective not later than immediately prior to the Effective
Time. The Company shall provide Parent with documentation evidencing the completion of the
foregoing actions (the form and substance of such documentation shall be subject to review and approval
by Parent, such approval not to be unreasonably withheld or delayed) not later than the Business
preceding the Effective Time. .

(b) °  Atthe Effective Time, cach Company Option, whether vested or unvested, that is
outstanding and unexercised immediately prior thereto shall become fully vested and exercisable, Upon
the Effective Time, all dutstanding Company Options that have not been exercised as of the Effective
Time shall cease 10 be exercisable and shall automatically be terminated and retired without any further
action of the Company, Parent or the Surviving Company, and each holder of any such Company Option
shal) cease to have any right with respect thereto, except as provided in this Section 2.11. To the extent
that any Company Option is not exercised prior to the Effective Time and is terminated consistent with
the preceding sentence, ¢ach holder of such terminated Company Options shall be eatitled to receive a
cash payment or payments in accordance with the provisions of this Section 2.11(b).

i 0] Except for the Company Options subject to the provisions of Section
2.11(b)Xii) and (iii) hereof, the holder of a terminated Company Option shall be entitled to receive an
aggregate cash amount (without interest and subject to applicable withholding Taxes) equal to the product
of (A) the Company Option Merger Cansideration, multiplied by (B) the number of shares of Company
Common Stock underlying such terminated Company Option immediately prior to the Effective Time.
The foregoing aggregate cash amount shall be paid as follows:

(A)  As soon as administratively practicable following the Effective
Time, such holder shall be entitled to receive a cash amount equal to the excess, if any, of the per share
Cash Consideration (as adjusted pursuant to Section 2.14) over the exercise price of cach terminated
Company Option of such holder multiplied by the number of shares of Company Common Stock
underlying such terminated Company Option immediately prior to the Effective Time. To the extent that
the exercise price of any such terminated Company Option is equal to or greater than the per share Cash
Consideration (as adjusted pursuant to Section 2.14) with respect to the shares of Company Common
Stock underlying the terminated Company Option, the holder of such terminated Company Option shall
not be entitled to receive any payment whatsoever under this Section 2.1 1(bXiXA).

(B)  Upon the release of any Adjusted Holdback Amount and/or the
payment of any Earn-Out Consideration (as applicable) in accordance with the provisions of this
Agreement, the portion of such amounts allocable to ferminated Company Options under this Section

12
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2.11(b)Xi) shall be transferred by the Surviving Company to its payroll agent, and such holder shall be
cntitled to receive, as soon as administratively practicable thereafter and in accordance with the
Company’s normal payroll practices as in effect from time to time, a cash amount equal to the excess, if
any, of the sum of the per share Cash Consideration, the per share Adjusted Holdback Amount and the per
share Eam-Out Consideration (if any), as applicable, over the sum of the exercise price of each terminated
Company Option of such bolder, plus the per share amount previously paid pursuant to Section
- 2.11(b)i)A) hereof and this Section 2.11(b)i)}(B), multiplied by the number of shares of Compaay
Common Stock underlying such terminated Company Option immediately prior to the Effective Time.
For the avoidance of doubt, to the extent that the exercise price of any such terminated Company Option
is equal to or greater than the sum of the per share Cash Consideration, the per share Adjusted Holdback
Amount and the per share Earn-Out Consideration (if any), with respect to the shares of Company
Common Stock underlying the terminated Company Option, the holder of such terminated Company
Option shall not be entitled to receive any payment whatsoever under this Section 2.1 1(b)iXB)-

(i)  Tbe holders of the Company Options described in Section 2.11(b)ii) of
the Company Disclosure Letter whose Company Options are cancelled pursuant to this Section 2.11(b)
shall not be entitled to the amounts described in Section 2.11(b)(i) hereof, and shall instead be entitled to
receive, as soon as administratively practicable following the Effective Time, the cash amount (without

Disclosure Letter.

interest and subject to applicable withholding Taxes) set forth on Section 2.1I(b)ii) of the Company

(fii)  Each holder of a Company Option described in Section 2.1 1{bXiii) of the

. Company Disclosure Letter, whose Campany Options are cancelled pursuant to this Section 2.11(b), shall

not be entitled to the amounts described in Section 2.11(b)Xi) or Section 2.11(b)ii) hereof, and shall

instead be entitled to receive, as sdon as administratively practicable following the Effective Time,

consideration with a value of $100 (grossed up to account for Taxes applicable to such payment, and
without interest and subject to applicable withholding Taxes).

Section 2.12  Stock Trensfer Books. At the Effective Time, the stock transfer books of the
Company shall be closed and thereafier, there shall be no further registration of transfers of shares of
Company Stock theretofore outstanding on the records of the Company. From and after the Effective
Time, the holders of Certificates shall cease to have any rights with respect to such shares of Company
Stock except as otherwise provided herein or by Law. On or after the Effective Time, any Certificates
presented to the Company or Parent for any reason shall be converted into the Merger Consideration
except as otherwise provided herein or by Law.

Section2.13  Holdback,

(a) The Company acknowledges, understands, consents and agrees that, upon the
consummation of the transactions contemplated by this Agreement, Parent shall defer payment of the
Holdback Amount to the extent such amount would otherwise be payable to the Shareholders as
consideration for their Pro Rata Interests pursuant to the terms hereof.

(b) The Holdback Amount shall be used to satisfy (i) Losses, if any, for which any
Parent Indemnified Party is entitled to indemnification or reimbursement in accordance with Article IX
hereof;, and (ii) the amount of any post-Closing adjustments owed pursuant to Section 2.14.

() Subject to Asticle IX, Parent shall release the Adjusted Holdback Amount to the
Shareholders in accordance with Section 2.08(d); provided that if on the Holdback Release Date any

claim by any Parent Indemnified Party has been made that could result in Losses and Parent has notified
the Shareholder Representative of such claim in writing (2 “Pending Claim™), then there shall be withheld
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from the distribution to the Sharcholders an amount of the Adjusted Holdback Amount necessary to cover
all Losses that may reasonably result from al} such Pending Claims until final resolution of each such
*"Pending Claim in accordance with Article IX hereof.

Section 2.14  Working Capital Adjustment.

(a) As promptly as practicable (but in no event later than ninety (90) days after the
Closing Date), Parent shall deliver to the Sharcholder Repmsmtntlve a statement (the “Closing Date
Statement™) setting forth a calculation, with reasonable supporting detail, of the Working Capital Ratio of
the Company as of the close of busincss on the Closing Date (the “Actual Working Capital Ratio™).

{b)  Until such time as the calculation of the amounts shown on the Closing Date
Statement are fina), binding and conclusive on the parties in accordance with this Section 2.14, the
Shareholder Representative and its accountants shall be permitted to discuss with Parent and the
Surviving Company and their respective accountants (with such accountants’ consent) the proposed
Closing Date Statement, and shall be provided copics of, and have access upon reasonable notice at all
reasonable times during normal business hours to, the work papers (provided the Sharcholder
Representative has delivered a release satisfactory to the accounting firm which prepared the working
papers if so requested by such accounting firm) and supporting records of Parent and the Surviving
Company so 8s to allow the Sharcholder Representativé and its accountants to become informed
concerning all matters relating to the preparation of the’ Closmg Date Statement and the accounting
procedures, methodologies, tests and approaches being used in connection therewith. If the Shareholder
Representative has any objections to the Closing Date Statement as prepared by Parent, the Shareholder
Representative shall, within thirty (30) days after the Shareholder Representative’s receipt of the Closmg
Date Statement (the “Notice Period”), give wriiten -notice (the “Notice™ to Parent specifying in
reasonable detail (to the extent practicable based on the information available) such objections and the
basis therefor. If the Shareholder Representative does not deliver the Notice within such thirty (30) day
period, Parent’s determinations on the Closing Date Statement shall be final, binding and conclusive on
the Compeny, Shareholder Representative (on behalf of the Shareholders) and Parent. If the Shareholder

. Representative provides a Notice within such thirty (30) day period, then (i) any amounts on the Closing
Date Statement not objected to in the Notice shafl be final, binding and conclusive on the Company,
Sharcholder Representative (on behalf of the Shareholders) and Parent and (ii) the Sharcholder
Representative and Parent shali negotiate during the thirty (30) day period (the “Bgsglgi«m_@g!") after
the date of Parent’s receipt of the Notice to resolve any disputes regarding the amounts set forth in the
Notice. If the Sharcholder Representative and Parent are unable to resolve alt such disputes within the
Resolution Period, then within five (5) Business Days after the expiration of the Resolution Period, all
unresolved disputes shall be submitted to an independent accounting firm mutually satisfactory to Parent
and the Sharcholder Representative (the “Neutral Accountant”™), who shall be engaged to provide a final,
binding and conclusive resolution of all unresolved disputes within thirty (30) Business Days after such
engagement. Within ten (10) days after the Noutral Accountant is appointed, Parent shall forward a copy
of the Closing Date Statement to the Neutral Accountant, and the Shareholder Representative shall
forward a copy of the Notice, as well as, in each case, any relevant supporting documentation. The
Neutral Accountant’s role shall be limited to resolving such objections. In resolving such objections, the
Neutral Accountant shall apply the provisions of this Agreement conceming determination of the Closing
Date Statement. The Neutral Accountant shall promptly provide written notice of its resolution of such
objections to Parent and Sharcholder Representative and the resulting adjustments shall be deemed finally
determined for purposes of Section 2.14, The Neutral Accountant shall be instructed to use reasonable
efforts to perform its services within thisty (30) days of submission of the statement(s) and objection(s) to
it and, in any casec, as soon as practicable after such submission. In resolving any disputed item, the
Neutral Accountant: (x) shall limit its review to matters specifically set forth in the Notice as a disputed
item, and (y) shall further limit its review to whether the Closing Date Statement is mathematically
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accurate and has been prepared in accordance with the terms of this Agreement. If the Neutral
Accountant selected as described above is unable or unwilling to act when called upon pursuant to this
Section, then the parties shall promptly appoint a substitute to act in substitution for the original designee
- (or if no substitute is s0 appointed within fifteen (15) days, then such dispute shall be resolved by a single
arbitrator, sitting in Minneapolis, Minnesota, appointed by the American Arbitration Association upon
application by the parties), and, upon acceptance of such appointment, such substitute or arbitrator so
appointed, shail, for purposes of this Agrecment, be deemed to be the Neutral Accountant, as applicable,
and the time periods prescribed above in this Section 2.14(b) shall run from the date of such substitute’s
or arbitrator’s acceptance of appointment hereunder. The fees and expenses of the Neutral Accountant
shall be borne by the parties in proportion to the amounts by which their proposals differed from the
Neutral Accountant’s final determination. In connection with the resolution of any dispute, each party
(the Sharcholder Representative on one hand and Parent on the other) shall pay its own fees and expenses,
including without limitation, legal, accounting and consultant fees and expenses. Notwithstanding
anything to the contrary in this Agreement, any disputes regarding amounts shown in the Closing Date
Statement shall be resolved as set forth in this Section 2.14(b). '

© If the Actual Working Capital Ratio is more than the Target Working Capital
Ratio, then Parent shall pay or cause to be paid within five (5) Business Days from the date on which the
Actual Working Capital Ratio is finally determined pursuant to Section 2.14 (b), by wire transfer of
immediately available fonds, an amount equal to the amount that the Current’ Assets would need to be
decreased so that the Actual Working Capital Ratio would equal the Target Working Capital Ratio (the
- “Excess Amount”), to an account designated by the Shareholder Representative, for and on behalf of the
Shareholders, and the Shareholder Representative shall distribute such amount to the Shareholders in
accordance with their Pro Rata Interest as shown on the Allocation Schedule; provided, however, that the
Excess Amount actually paid to the Shareholders shall not exceed $4,000,000.

(d) If the Target Working Capital Ratio is more than the Actual Working Capital
Ratio, then Parent shall have the right to recover from the Holdback Amount, an amount equal to the
amount that the Current Assets would need to be increased so that the Actual Working Capital Ratio
would equal the Target Working Capital Ratio and the Holdback Amount shall be reduced by a

corresponding amount.

(6)  Ifthe Actual Working Capital is equal to the Target Working Capital no payment
" shall be made. '

® The parties agree that the amounts due pursuant to Section 2.14(c) and (d) may
be netted, and only the net amount need be paid. If the Holdback Amount is insufficient to cover all
amounts due to Parent pursuant to this Section 2. 14, then Parent shall be estitled to recover the deficiency
fromm any Eam-Out Consideration actually earned pursuant to Section 2.15. Any amounts due from the
Holdback Amount, the Eam-Out Consideration (if any) or from the Sharcholders pursuant 1o this Section -
2.14 shall not be subject to any of the limitations or other procedures set forth in Article IX.

Section 2.5 Eam-Out Consideration, In addition to the Closing Date Consideration, the
Shareholders shall be entitied to additional consideration as follows:

(a) If the Bookings and Cash Coatribution for the year ended December 31, 2010

(the “Eam-Qut Period™) exceeds the amounts set forth on Appendix A for such period, then the
Shareholders shall be entitled to receive additional consideration equal to the eam-out payment set forth
on Appendix A (the “Eam-Qut Consideration™); provided that in no event shall the aggregate amount of
Eam-Out Consideration payable to the Shareholders exceed $5,000,000. Any Eam-Out Consideration
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payable herennder shall be paid to the Sharcholder Represestative for distribution to the Sharsholders in
accordance with their respective Pro Rata Interests.

()  Not later than March 1, 2011, Parent shail prepare (or cavse the Company to
prepare) and deliver to the Shareholder Representative a statement setting forth the Bookings and Cash
Contribution of the Company for the Eam-Out Period together with a calculation of the Earn-Out
Consideration, if any, payable with respect to such Eam-Out Period (the “Eam-Qut Statemegt™. Unless
the Shareholdesr Representative disputes Parent’s determination of the Bookings and Cash Contribution
and Eara-Out Consideration for the Eam-Out Period in accordance with the provisions of Section 2.15(c),
Parent’s determination shall be conclusive and binding upon the Shareholder Representative and the
Sharcholders. Parent shall make available to the Sharcholder Representative all books and records
maintained by Parent and the Company as the Sharcholder Representative may reasonably require in
order for Shareholder Representative to review and confirm Parent’s calculation of the Bookings and
Cash Contribution and Eam~-Out Consideration as set forth in the Earn-Out Statement.

(c) In the event that the Sharcholder Representative disputes the calculation of the
Bookings or Cash Contribution, and the Earn-Out Consideration, the Shareholder Representative shall
notify Parent in writing by delivery of a notice (an “Eam-Qut Dispute Notice™) within thirty (30) Business
Days after delivery of the Earn-Out Statement, which Eam-Out Dispute Notice shall set forth in
reasonable detail the basis for such dispute. If Parent and the Shareholder Representative cannot niutually
agree upon the calculstion of the Bookings, Cash Contribution and Earn-Out Consideration within thisty
(30) Business Days after delivery of the Eam-Out Dispute Notice, such dispute shall be resolved pursuant
to the mechanism set forth in Section 10.14, provided that the Neutral Accountant shall be consuited if the
dispute includes issues with respect to the calculation thereof. The Neutral Accountant shall review the .
Eamn-Out Statement and, within twenty (20) Business Days of its appointment, shall make any
adjustments nocessary thereto (based solely upon the written proposals from the parties with respect to the.
items in disputs), and, upon completion of such review, such Eam-QOut Statement and the calculation of
the Bookings, Cash Contribution and Eam-Out Consideration as determined by the Neutral Accountant
shall be binding upon the parties. If such a review is conducted, then the party (i.e., Parent, on the one
hand, or the Shareholder Representative (on behalf of the Shareholders), on the other hand) whose last
proposed written offer for the settlement of the items in dispute, taken as a whole, prior to the engagement
of the Neutral Accountant to resolve such dispute was farther away from the final determination by the
Neutral Accountant pursuant to the preceding sentence, shall pay all fees and expenses associated with
such review.

(@) The Eam-Out Consideration shall be paid to the Shareholder Representative, on
behalf of the Shareholders, on the later of (i) April 1, 2011, or (ii) within five (5) Business Days of the
final determination of the Earn-Out Consideration in accordance with Section 2.15(c). Subject to Section
2.15(a) and Section 2.15(f), such Earn-Out Consideration shall be delivered by Parent by wire transfer of
immediately available funds to an account or accounts designated in writing by the Shareholder
Representative. ' :

(©)  During the Eam-Out Period, Parent agrees that:

(i Parent will maintain (or cause the Company to maintain) separa!
accounting of the Company for purposes of determining the Earn-Out Consideration; .

(ii) any expenses incurred by the Company in connection with the
transactions contemplated by this Agreement shall be excluded from the calculation of the Bookings and
Cash Contribution; ,
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(iii)  Parent will permit Company to operate in accordance with the Company
2010 Budget in the ordinary course consistent with past practices, including without limitation with
respect to the development of products and pricing; and

(iv)  The Company shall be permitted to terminate the employees identified
on Section 2.15(¢) of the Company Disclosure Letter during the Eam-Out Period without Parent's prior
written approval; provided, however, that for any employees not otherwise identified on Section 2.15(e)
of the Company Disclosure Letter that the Company wishes to terminate during the Eam-Out Period, the
Company will ensure that those décisions are made in accordance with Parent’s then-current performance
management practices and severance policies.

® Buyer may elect to set-off against all or a portion of any Eam-Out Consideration
payable to' the Shareholders any amount owed to (i) Parent under Section 2.14 or (if) the Parent
Indemnified Parties under the indemnification obligations set forth in Article IX, in each case as and to
the extent set forth therein.

Section 2.16  Ackmowledgement by Recipient of Merger Consideration. Without limiting any
other provision hereof, each Sharcholder receiving the Merger Consideration pursuant to Section 2.08(a)
shall be deemed to have acknowledged and sgreed to be bound by its obligations set forth in this
Agreement, including, without limitation, the limited obligation to indemnify Parent Indemnified Parties
pursuant to Section 9.02(b) in the manner set forth in Section 9.02(c).

ARTICLE I
REPRESENTATIONS AND WARRANTIES OF THE COMPANY
Except a3 set forth in the comresponding section of the disclosure letter delivered to Parent and the

Merger Sub by the Company prior to entering into this Agreement (the “Company Disclosure Letter™),
the Company hereby represents and warrants to Parent and the Merger Sub that:

Section 3.01 : O i ficgtion. The Company is validly
existing and in good standing under the Laws of Mi and has all requisite corporate power and
authority to own, lease and operate its properties and assets and to carry on its business as presently
conducted and is qualified to do business and is in good standing as a foreign corporation in each
Jjurisdiction where the ownership of its assets or properties or conduct of its business requires such
qualification, except where the failure to be so organized, validly existing, qualified or in good standing
or active status, or to have such power or authority, has not had or would not have s Company Material
Adverse Effect. The Company has made available to Parent complete and correct copies of the
Company’s organizational documents, as amended to date.

Section 3.02  Capitalization.

() The authorized capital stock of the Company consists of (x) 7,063,022 shares of
preferred stock, par value of $0.01 per share (the “Preferred Stock™) 1,363,022 shares of which are
designated Series A Convertible Participating Voting Preferred (“Series A Preferyed™), 3,300,000 shares
of which are designated Series B Convertible Participating Voting Preferred (“Series B Preferred™) and
2,400,000 shares of which are designated Series C Convertible Participating Voting Preferred (“Series C
Preferred™) and (y) 10,000,000 shares of common stock, par value of $0.01 per share (the “Common
Stock,” and collectively with the Preferred Stock, the “Company Stock™). As of the date of this
Agreement, there were (i) 2,212,868 shares of Common Stock issued and outstanding, (i) 1,363,022
shares of Series A Preferred issued and outstanding, (iii) 2,858,998 shares of Serics B Preferred issued
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nnd outstanding and (iv) 2,389,484 shares of Serics C Preferred issued and outstanding. Except as set
forth on Section 3.02(a) of the Company Disclosure Letter, the Company has no outstanding stock
options, restricted stock, warrants or other securities exercisable, convertible or exchangeable for or into
an Equity Interest of the Company.

(b)  All of the outstanding shares of capital stock of the Company bave been duly
authorized and validly issued and are fully paid and nonassessable and free of preemptive rights. Except
as set forth in Section 3.02(a) of the Company Disclosure Letter, there are no options, warrants or other
rights, agreements, aimangements or commitments of any character to which the Company is a party or by
which the Company is bound relating 1o the issued or unissued Equity loterest of the Company, or
securities convertible into or exchangeable for such Equity Interests, or obligating the Company to issue
or sell any shares of its capital stock or other Equity Interests, or securitics convertible into or
exchangeable for such capital stock of, or other Equity Interests in, the Company. Except as set forth in
Section 3.02(b) of the Company Disclosure Letter, there are no outstanding contractual obligations of the
Company -affecting the voting rights of or requiring the repurchase, redemption or disposition of, any
_ Equity Interests in the Company.

Section 3.03  Subsidiarics. The Company has no Subsidiaries and the Company does not own,
directly or indirectly, any capital stock or other ownership interest in any Person.

Section 3.04  Authority; Approval.

@ The Company has the corporate power and authority to execute, deliver and
perform this Agreement and to consummate the transactions contemplated hereby. The execution,
delivery and performance by the Company of this Agreement and the consummation by the Company of
the Merger and the other transactions contemplated hereby have been duly and validly authorized by all
necessary corporate action on the part of the Company and, except for the Company Requisite Approval
in Section 3.20 and the filing of the Asticles of Merger in accordance with the MBCA, no other cosporste
proceedings on the part of the Company are necessary to authorize this Agreement or to consummate the
transactions contemplated hereby. This Agreement has been duly and validly executed and delivered by
the Company and, assuming that this Agreement constitutes the Jegal, valid and binding obligation of
Parent and the Merger Sub, constitutes the legal, valid and binding obligation of the Company,
enforceable against the Company in accordance with its terms, subject to bankruptcy, insolvency,
fraundulent transfer, reorganization, moratorium and similar laws of general applicability relating to or
affecting creditors’ rights and to general equity principles.

® The Company Board, at a meeting duly called and held on or prior to the date
hereof has (i) determined that this Agreement and the transactions contemplated hereby, including the
Merger, are advisable, fair to and in the best interests of the Company and its Sharcholders, (ii) approved
this Agrecment and the transactions contemplated hereby, including the Merger; and (iii) recommended
that the Securityholders deliver the Securityholder Written Action, which have not been subsequeatly
rescinded, modified, revoked or abjured in any way.

Section 3.05  Third Pasty Consents; No Violations.

(2 Except as disclosed in Section 3.05(a) of the Company Disclosure Letter, no
notices, reports or other filings are required to be made by the Company with, nor are any consents,
registrations, approvals, permits or authorizations required to be obtained, or any actions required to be
taken, by the Company from any Governmental Authority or other Person in connection with the
execution and delivery or performance of this Agreement by the Company and the consummation by the
Company of the Merger and the other transactions contemplated hereby (other than filing of the Articles
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ofMu'gerptmanttoﬂleMBCA),ﬂoeptforthosethatdlefallummmakeoroanbasnothador
would not have a Company Material Adverse Effect.

(b)  Except as disclosed in Section 3.05(a) of the Comipany Disclosure Letter, the
exccution, delivery and performance of this Agreement by the Company do not, and the consummation
by the Company of the Merger and the other transactions contemplated hereby will not, constitute or
result in (i) a breach or violation of, or a default undes, the Company’s organizational documents, or (ii)
with or without notice, lapse of time or both, a breach or violation of, a termination or default under, the
creation or acceleration of any obligations, right to modify, cancel or terminate under or the creation of a
Lien on any of the assets of the Company pursuant to (x) any Contract binding upon the Company, (y) to
the Knowledge of the Company, any material Law to which the Company is subject or (z) any Company
License; for any such breach, violation, termination, default, creation, acceleration or change that would
not reasonably be expected to result in a Company Material Adverse Effect.

Section 3.06  Financial Stateruents

(2) Section 3.06(a)i) and Section 3.06(a)ii) of the Company Disclosure Letter
contain (i) the audited balance sheets and the related audited income statements, changes in sharcholders’
equity and cash flow of the Company as of and for the twenty-four (24) month pericd ended December
31, 2009 (the “Audited Financia] Statements™); and (ii) the unaudited consolidated balance sheet of the
Company as of March 31, 2010 and the related unaudited consolidated income statements, changes in
shareholders’ equity and cash flow of the Company as of and for the three-month period then ended (the
“Interim_Financisl Statements,” and collectively with the Audited Financial Statements, the “Company
Einancial Statements”).

®) The Company Financial Statements (including, in each case, any related notes
thereto) have been prepared in accordance with GAAP applied on a consistent basis throughout the
periods involved (except as may be indicated in the notes thereto) and each fairly presents in all materia}
respects the consolidated financial position of the Company as of the respective dates thereof and the
consolidated results of its operations and cash flows and changes in financial position for the periods
indicated, except that the Interim Financial Statements do not contain the notes required by GAAP and
are subject to normal and recurring year-end adjustments, which will not be material in amount, either
individually or in the aggregate. The Company. Financial Statements are consistent with the books and
records of the Compeny (which books and records are in all material respects correct and complete and
the transactions entered therein represent bona fide transactions).

Section 3.07  Absence of Certain Changes. Since December 31, 2009, (i) there has not been
any Company Material Adverse Effect, (ii) the business of the Compnny has been conducted in the
ordinary course consistent with past practice and (jii), except as set forth in Section 3.07 of the Company
Disclosure Letter, the Company has not:

(a) sold, leased (as lessor or lessee), assigned, transferred, ficensed (as licensor or
licensee), failed o maintain, abandoned, let lapse, mortgaged, waived, pledged, encumbered or otharwise
disposed of, voluntarily or involuntarily, any of the Company's assets, except to the extent not material to
the conduct of the business and in the ordinary course of business consistent with past practices;

() undertaken or committed to undestake capital expenditures exceeding $50,000 in
the aggregate;

(c) instituted any material increases in any compensation of any employee other than
salary or hourly increases in the ordinary course of business consistent with past practices or pursuant to
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employmem agrecments, or instituted any material increase in any existing, or instituted any new, profit
sharing, bonus, incentive, deferred compensation, severance, termination arrangement, insurance,
pension, retirement, medical, hospital, disability, welfare or other benefits, except as required to comply
with applicable Law;

(d) suffered any material damage, destruction or casualty loss with respect to any
property (whether or not covered by insurance);

(e) borrowed any amount or incurred or become subject to any material liabilities
(other than ljabilities incurred in the ordinary course of business, liabilities under Contracts entered into in
the ordinary course of business and borrowings from financial institutions necessary to meet working
capital requirements in the ordinary course of business);

® made any material changes in accounting principles, practices or methods except
as required by Law or GAAP; - :

_ ®) to the extent not duplicative of clauses (a) through (f) above, taken, nor has there
occurred, any of the actions described in Section 5.02 of this Agreement;

M) made or changed amy clection related to Taxes, adopted or changed any
accounting method or changed any accounting period for Tax purposes, filed any amended Tax Return,
entered into any closing agreement with respect to any Taxes, settled any Tax claim or assessment
relating to the Company, surrendered any right to claim a refund of Taxes, consented to any extension or
waiver of the limitation period applicable to any Tax claim or assessment relating to the Company, o
taken any other similar action relating to the filing of any Tax Return or the payment of any Tax, if such
clection, adoption, change, amendment, agreement, settlement, surrender, consent or other action would
bave the effect of increasing the Tax liability of the Company for any period ending after the Closing
Date or materially decreasing any Tax attribute of the Company existing on the Closing Date; or

(i) authorized, approved, agreed or committed to do any of the fowgoin'g.

Section 3.08  Undisclosed Lisbilities. Except as disclosed in Section 3.08 of the Company
Disclosure Letter, the Company does not have any material liabilities or obligations of any nature
(whether accrued, absolute, contingent or otherwise), other than liabilities or obligations (i) incurred in
the ordinary course of business since December 31, 2009 (excluding liability for breach of contract,
infringement or tart), (ii) incurred in connection with the Merger or any other transaction or agreement
contemplated by this Agreement or (iii) that were disclosed or reserved against in the balance sheet
included in the Audited Financia] Statements for the year ended December 31, 2009.

Section 3.09  Litigation. Except as disclosed in Section 3.09 of the Company Disclosure
Letter, there is no material Proceeding pending o, to the Knowledge of the Company, threatened against
the Company. The Company and its assets are not subject to or bound by any outstanding Order.

Section3.10  Employee Benefits.

(a) Section 3.10(a) of the Company Disclosure Letter lists and generally describes
each of the following arrangements with respect to which the Company or any Company ERISA Affiliate
has any obligation, whether absolute, accrued, contingent or otherwise due or to become due: (i) each
ERJISA Benefit Plan; (ii) each other bonus, incentive, equity and other employee benefit plan, program or
arrangement (written or otherwise) that is not an ERISA Benefit Plan (collectively, the “Compensation
Plans™); (iii) each written employment, termination, severance and other employment Contract or
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arrangement (each, an “Employment Arrangement”); and (iv) each “cafeteria plan” or transportation
fringe plan governed by Code Section 125 or Code Section 132(f) (each, a “Flexible Benefit Plan™). For
purposes of this Agreement, the ERISA Benefit Plans, the Compensation Plans, the Employment
Arrangements and the Flexible Benefit Plans listed in Section 3.10(2) of the Company Disclosure Letter,
which shall include any such arrangements maintained by a third party on behalf ot' the Company or its

employees, are collectively referred to as the “Company Benefit Plans™).

(b)  The Company has made available to Parent a complete and correct copy (to the
extent applicable) of (i) each Company Benefit Plan (or, if such Company Benefit Plan is not written, a
written summary thereof) and all amendments thersto; (ii) each trust or insurance policy relating to each
Company Benefit Plan; (iii) the most recent summary plan description or other written explanation (if
any) of each Company Benefit Plan provided to participants; (iv) solely with respect to any ERISA
Benefit Plan sponsored by the Company, the three most recent anoual reports (Form 5500) filed with the
U.S. Department of Labor with respect to each such plan; and (v) the most recent determination letter, if
any, jssued by the IRS with respect to any Company Benefit Plan intended to be quahﬁed under
Section 401(a) of the Code.

(c) (i) Each Company Benefit Plan maintained by or on behalf of the Company or
any of the Company ERISA Affiliates has been maintained in compliance with its terms and in all
material respects, both as to form and in opemhon, with the requn'emcnts of applicable Law; (ii) all
material employer or employee contributions, premiums and expenses to or in respect of each Company
Benefit Plan have been paid in ful or, to the extent not yet due, have been udequntely accrued on the
applicable financial statements of the Company included in the Company Reports in accordance with
GAAP; and (jii) neither the Company nor any of the Company ERISA Affiliates has at any time during
the five (5) year period immediately preceding the date hereof maintained, contributed to, been obligated
to contribute to or incurred any liability under any “multiemployer plan” (as defined in Section 3(37) of
ERISA) or any ERISA Benefit Plan that is subject to Title IV of ERISA or Section 412 of the Code.

(d) There are no pending or, to the Knowledge of the Company, threatencd
Proceedings involving a Company Benefit Plan (other than routine claims for benefits payable under any
such Company Benefit Plan) that would reasonably be expected to result in a material liability of the

Company.

(e) (i) Each Company Benefit Plan intended by its terms to be qualified under
Section 401(a) of the Code has been determined by the IRS to be so qualified, a timely application for
such determination is now peading or is not yet required to be filed, or the Company or the Company
ERISA Affiliate has duly adopted a prototype or volume submitter plan document and is relying on the
IRS opinion letter for such document; and, to the Knowledge of the Company, each such Company
Benefit Plan is qualified in operation. (ii) Neither the Company nor any of the Company ERISA
Affiliates has any liability or obligation under any Company Benefit Plan that is an “employce welfare
benefit plan™ (as defined in Section 3(1) of ERISA) to provide benefits after termination of employment
to any employee or dependent other than as required by Section 4980B of the Code or other applicable
Law,

There have been no material “prohibited transactions™ (as defined in Sections
406 of ERISA or 4975 of the Code) with respect to any Company Benefit Plan that could reasonably be
expected to result in material liability to the Company. No “fiduciary” (as defined in Section 3(21) of
ERISA) has any liability, for breach of fiduciary duty or any other failure to act or comply in connection
with sdministration or investment of the assets of any Company Benefit Plan that is an ERISA Benefit
Plan, that could reasonably be expected to result in material liability to the Company.
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® No amounts payable under any of the Company Benefit Plans or any other
contract, agreement or arrangement with respect to which the Company is reasonably expected to have
any liability could fail to be deductible for United States federal income Tax purposes by virtue of Section
280G of the Code. Except as set forth in Section 3.10(g) of the Company Disclosure Letter, the
consummation of the transactions contemplated by this Agreement will not accelerate the time of the
payment or vesting of, or increase the amount of, or result in the forfeiture of any compensation or
benefits under any Company Benefit Plan.

(h)  Notwithstanding the foregoing, the Company’s representations in subsections -
(eXi), (cXii), (d), (eXi) and (f) of this Section 3.10 are made only to the extent of any obligations, acts, or
omissions described in any such subsection that are the responsibility of the Company, any Company
ERISA Affiliste, or any employee or director thereof, under any Company Benefit Plan, the PEO
Agreement, ERISA, the Code or other applicable Law or agreement.

Section3.11  Compliance with Laws: Licenses.” The Company has complied with all
applicable Laws, except for such non-compliance as has not had and would not have a Company Material
Adverse Effect. The Company has obtained and is in compliance with all Licenses necessary to conduct
its business as presently conducted (each, a “Company License™, except for any failures to have or to be
in compliance with such Company Licenses.that have not had and would not have a Company Material
Adverse Effect.

Section 3.12  Material Cogtracts.

() Section 3.12(a) of the Company Disclosure Letter lists all of the following
Contracts to which the Company is a party or by which it is bound (collectively, “Material Contracts”):
(i) Contracts for the sale of any of the assets of the Company (other than in the ordinary course) or for the
grent to any Person of any preferential rights to purchase any of the Company’s assets; (i) partnership,
joint venture and similar Contracts, and Contracts relating to any investment by the Company in another
Person; (jii) Contracts containing covenants of the Company not to compete in any line of business or
with any Person in any geographical area or that materially restrict the ability of the Company to conduct
business or use any of the Company’s assets in any geographic region or for a particular use; (iv)
Contracts relating to the acquisition by the Company of any operating business or the capital stock of any
gther Person; (v) Contracts relating to the borrowing of money; (vi) all employment and consulting
Contracts; (vii) each profit sharing, stock option, stock purchase, stock appreciation, deferred
compensation, severance or other plan or armrangement for the benefit of any current or former directors,
officers or emplayees; (viii) all settlement, conciliation and other similar Contracts, the performance of
which will involve payment by the Company after the Closing Date of consideration in excess of $20,000
or will, after the Closing Date impose (or continue to impose) any injunctive or similar equitable relief on
the Company; (ix) Jease or agreement under which the Company is lessee of or holds or operates any
personal property leases, owned by any other party for which the annual rent exceeds $50,000; (x)
registration rights agreement or any other agreement or arrangement granting any Person a right to
acquire Equity Interests in the Company; (xi) Contracts relating to the borrowing of money or the
extension of credit or evidencing Debt or securing Debt with a principal amouft in excess of $50,000;
(xii) Contracts pursuant to which the Company has advanced or loaned any amount to any of its
shareholders, officers or directors, other than in the ordinary course of business; (xiii) a Contract, the
performance of which involves payment or the provision of services to or from such subject Person in
excess of $50,000 for the year ending December 31, 2009; (xiv) employment-related Contracts,
nondisclosure Contracts, noncompetition Contracts, or other agreements or arrangements containing
restrictive covenants or other obligations, with current or former employees, relating to (A) the right of
any such employee to be employed by the Company or (B) the knowledge or use of trade secrets or
proprietary information; and (xv) Contracts relating to Intellectual Property (including license, royalty,
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development, hosting or other agreements) except that Section 3.12(a) of the Company Disclosure Letter
shall not be required to list (1) licenses of commercially available, off-the-shelf software with a
replacement cost and/or annual license or maintenance fee of less than $25,000 or (2) non-exclusive
licenses granted by the Company to its clients in the ordinary course in a mannei consistent with past
practice pursuant to which the Company is entitled to receive an annual aggregate consideration of less
than $50,000.

®) The Company has made available to Parent a true, correct and complete copy of
each Material Contract (including all amendments thereto). Except as set forth on Section 3.12(b) of the
Company Disclosure Letter, (a) the Company is not in breach of or default (with or without notice, lapse
of time or both) under the terms of any Material Contract, (b) to the Knowledge of the Compeny, as of the
date hereof, no other party to any Material Contract is in breach of or default (with or without notice,
lapse of time or both) under the terms of any Material Contract, (c) each Material Contract is a valid and
binding obligation of the Company and is in full force and enforcecable against the Company in
accordance with its terms, (d) to the Knowledge of the Company, each Material Contract is a valid and
binding obligation of the counterparty(s) thereto and is in full force and enforceable against such
counterparty(s) in accordance with its terms, and (¢) the Company has not received any written notice
from any other party to any Material Contract that such other party intends to terminate, or not renew any
Material Contract, or is seeking to renegotiate thereof or substitute performance thereunder in any
material respect.

Section3.13  Real and Personal Property.
i * (a) The Company does not own any real property.

M) Section 3.13(b) of the Company Disclosure Letter sets forth the address of each
Leased Real Property, and a true and complete list of all Leases (including all amendments, extensions,
reacwals, guarantics and other agreements with respect thereto) for each such Leased Real Property
(including the date and name of the parties to such Lease document). The Company has delivered to
Parent a true and complete copy of each such Lease document, and in the case of any oral Lease, a written
summary of the material ferms of such Lease. With respect to all Leases, (i) each Lease is valid, binding,
enforceable and in full force and effect and neither the Company nor, to the Knawledge of the Company,
any other party thereto is in breach or default (with or without notice, Japse of time or both) under any
Leasé, (i) no termination event or condition or uncured defanlt (with or without notice, lapse of time or
both) on the pant of the Company or, to the Knowledge of the Company, the landlord thereunder exists
under any Lease, (iif) the Company’s possession and quiet enjoyment of the Leased Real Property under
such Lease has not been disturbed, and to the Company'’s knowledge, there are no disputes with respect to
such Lease; (iv) the Compeny has not subleased, licensed or otherwise granted any Person the right to use
or occupy such Leased Real Propesty or any portion thereof; and (v) the Company has not collaterally
assigned or granted any other security interest in such Lease or any interest therein. The Company has
not received notice of any pending, and to the Knowledge of the Company there is no threatened,
condemnation with respect to any real property leased pursuant to any of the Leases,

(c) The Company has good and marketable title to, or valid and enforceable rights to
use under existing material franchises, easements or licenses, or valid and enforceable leasehold interests
in, all of its material tangible personal properties and assets necessary to carry on its business as such
business is now being conducted, free and clear of all Liens, except for Permitted Liens.
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Section 3.14  Emplovees.

(a) To the Knowledge of the Company, no key employee and no group of employees
of the Company has any plans to terminate or modify (adverse to the Company) his or her status as an
employee of the Business, including upon consummation of the transactions contemplated hereby.

®) The Company has set forth in Section 3.14(b) of the Company Disclosure Letter
a true, complete and accurate list as of April 19, 2010, of sach Continuing Employee (disregarding the
refeyence in such definition to the Effective Time for purposes of this Section 3.14(b)) and with respect to
each such Continuing Employee as of the date hereof, his or her date(s) of hire by the Company, position
and title (if any), current rate of compensation (including bonuses, commissions and inceative
compensation, if any), whether such employee is hourly or salaried, whether such employee is exempt or
non-exempt, whether such employee is absent from active employment and, if so, the date such employee
became inactive, the reason for such inactive status and, if applicable, the anticipated date of returu to
active employment, and the number of accrued personal titne-off days of each Continuing Employee as of
March 31, 2010.

Scction 3.15  Takeover Statutes. No “fair price,” “merger moratorium,” “control share
acquisition” or similar anti-takeover statute or regulation is applicable to the Merger or. any other
transaction contemplated hereby, except for such statutes or regulations as to which all necessary action
has been taken by the Company and the Company Board to permit the consummation of the Merger in
accordance with the terms hereof.

Scction 3.16  Taxes. °

(a) The Company has timely filed (taking into account all available extensions) with
the appropriate Taxing Authorities all Tax Returns required to be filed by it under applicable Law. All
such Tax Returns are complete and accurate in all material respects. All Taxes shown on any Tax Retum
and all othes material Taxes have been paid. There are no Liens (except for Permitted Liens) with respect
to Taxes on any of the assets of the Company:

(b) _ Neither the Company nor any director or officer (or employee responsible for
Tax matters) of the Company reasonably expects any Taxing Authority to assess any additional Taxes for
any period for which Tax Returns have been filed. No foreign, federal, state or local audits or
administrative or judicial Tax Proceedings are being conducted or, to the Knowledge of the Company,
pending with respect to the Company. Except as disclosed in Section 3.16(b) of the Company Disclosure
Letter, the Company has not received from any foreign, federal, state, or local Taxing Authority
(including jurisdictions where the Company has not filed Tax Returns) any (i) notice indicating an intent
" to open an audit or other review, (ii) request for information related to Tax matters, or (iii) notice of
deficiency or proposed adjustment for any amount of Tax proposed, asserted or assessed by any Taxing
Authority against the Company. Section 3.16(b) of the Company Disclosure Letter lists all federal, state,
local and foreign income Tax Returns filed with respect to the Company for Taxable periods ended after
January 1, 2006, indicates those Tax Returns that have been audited and indicates those Tax Returns that
currently are the subject of audit. The Company has delivered to Parent correct and complete copies of
all Tax Retums, examination reports and statements of deficiencies assessed against (or agreed to by the
Company) that have been filed or received since January 1, 2006.

(c) The Company has withheld and paid all material Taxes required under applicable
Law to have been withheld and paid to a Taxing Authority in connection with any amounts paid or owing
to any employee, independent contractor, creditor, shareholder or other Person.
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(@)  The Company has not waived any statute of limitations in respect of Taxes or
agreed to any extension of time with respect to a Tax assessment or deficiency.

(e) TheCompanyisnotapaxtytoauyTualloaﬁonorshaﬁng-ageememm_'oﬂwr
similar Contract. The Company bas not been 2 member of an affiliated group i-"llmg a consolidated,
combined or unitary Tax Return (other than a group, the common parent of which xs.the Con‘apany), nor
does the Company bave any Tax liability for any other Person under Treasury Regulation Section 1.1502-
6 or any similar provision of state, local or foreign Law, or as a transferce or successor, by Contract or
otherwise.

() To the Knowledge of the Company, no claim has ever been made by a Taxing
Auithority in a jurisdiction where the Company does not file a Tax Return that the Company is or may be
subject to any Tax in that jurisdiction. No power of attorney with respect to any Tax has been executed or
filed with any Taxing Authority with respect to the Company and relating to any Tax Return for which
the applicable statute of limitations has not expired. :

(8  The Company has not engaged in a transaction that is; or is substantially similar
to, a listed transaction or a reportable transaction, a principal purpose of which was Tax avoidance, within
the meaning of Section 6011, 6111 and 6112 of the Code. The Company has disclosed on its United
States federal income Tax Returns all positions tiken therein that could reasonably be expected to give
rise to a substantial understatement of federa! iicome Tax within the meaning of Section 6662(d) of the
Code. )

(h)  The Company will not be required to include any material item of income in, or
exclude any material item of deduction from, Taxable income for any Taxable period (or portion thereof)
ending on or after the Closing Date as a result of any: (i) change in method of accounting for a Taxable
period ending on or prior to the Closing Date under Section 481(c) of the Code (or any corresponding or
similar provision of state, local or foreign income Tax law); (ii) “closing agreement™ as described in
Section 7121 of the Code (or any corresponding or similar provision of state, local or foreign income Tax
law) executed on or prior to the Closing Date; (iii) intercompany transaction or excess loss account
described in the Treasury Regulations under Section 1502 of the Code (or any corresponding or similar
provision of state, local or foreign Tax law); (iv) instajlment sale or open transaction disposition made on
or prior to the Closing Date; (v) prepaid amount received on or prior to the Closing Date; or (vi) election
made by the Company under Section 108(i) of the Code.

0] The unpaid Taxes of the Company, being Taxes currently accrued under GAAP,
but not yet due and payable, (i) as of the date of the balance sheet contained in the most recent Company
Financial Statement, did not materially exceed the amount of the reserve for Tax liability (other than any
reserve for deferred Taxes cstablished to reflect timing differences between book and Tax income) set out
on the face of such balance sheet (rather than in any notes thereto); and (ii) as of the Closing Date, will
not materially exceed the amount of that reserve, as adjusted for the passage of time through the Closing
Date in accordance with the past custom and practice of the Company in filing its Tax Returns.

() The Company has not been a United States real property holding corporation
within the meaning of Section 397(c)2) of the Code during the applicable period specified in Section
897(cX1XAXii) of the Code.

(k) The Company is not subject to any ruling issued to the Company by the IRS (or
any similar state, Jocal or foreign agency). The Company does not have any request for such a ruling

currently pending, nor has it entered into any legally binding agreement with a Taxing Authority relating
to any Tax.
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) The Company has not been a “distributing corporation” or a “controlled
corporation” within the meaning of Section 355 of the Code during the three (3) years ending on the date
of this Agreement.

(m) PBach deferred compensation amngement that is subject to the ptovxswns of
Code Section 409A, and with respect to which the Company is a “service teclpxem" (within the meaning
of Code Section 409A), complies in form and operation with the applicable provisions of Code Section
409A; and the Company has not been required to report any Taxes due as a result of any failure to comply
with Code Section 409A. The Company has no indemnity obligation to any “service provider” (within
the meaning of Code Section 409A) for any Taxes imposed or accelerated under Section 409A of the
Code, nor is any such service provider entitied to receive any additional payment (c.g. a Tax gross-up or
other payment) from the Company, the Surviving Company or any other Person in the event that a Tax is
imposed on such service provider pursuant to Code Section 409A.

(n) Section 3.16(n) of the Company Disclogure Letter sets out the amount of any net
operating loss, net capital Joss, unused investment credit or other credit, unused foreign Tax credit or
excess charitable contribution that is allocable to the Company and is available for carryforward afier the
Closing, as determined (i) as of the most recent practicable date, and (ji) also on an estimated pro forma
besis as of the Closing, after giving effect to the consummation of the transactions contemplated by this
Agrecment.

(0)  Any individual classified or treated by the Company as an employee or as an
independent contractor, for any Tax purpose, or as to any payment, for any period was properly so
classified and treated for the applicable Tax purpose or payment and the applicable period except as
indicated on Section 3.16(o) of the Company Disclosure Letter. -

Section 3.17  Labor Matters.

(a) There are no collective bargaining agreements or other labor union contracts
applmable to any employees of the Company. To the Knowledge of the Company, there are no labor
union organizing activities pending or threatened &s of the date. hereof with respect to any employees of
the Company. The Company has not kriowingly committed any material unfair labor practice.

®) The Company has not, within the past six months, and is not currently, engaged
in any l:yoﬂ‘s or employment terminations sufficient in number to trigger application of the Worker
Adjustment and Retraining Notlﬁcauon Act of 1988, as amended (the “WARN Act™), or any similar state,
local or foreign law.

(c) To the Knowledge of the Company, no employee of the Company is in any
materia) respect in violation of any term of any employment-related agreement, nondisclosure agreement,
noncompetition agreement, restrictive covenant or other obligation to a former employer of any such
employee relating (A) to the right of any such employee to be employed by the Company or (B) to the
knowledge or use of trade secrets or proprietary information.

(d) To the Knowledge of the Company, no cwrrent officer or key employee of the .
Company intends to terminate his or her employment, whether on account of the transactions
contemplated by this Agreement or for any other reason.
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Section 3.18  Intellectual Propesty. .

{(a) Section 3.18(a) of the Company Disclosure Letter contains a complete and
accurate dist of all of the following that are owned, used or held for use by the Company in the conduct of
the business of the Company as currently conducted (identifying for each, the owner, the jurisdiction, and,
as applicable, the serial/spplication number, the patent or registration number, the filing date, the issuance
or registration date, the registrant and the registrar thereof): (i) patented or registered Intellectual Property
(inclhuding Intemnet domain names), (if) pending patent applications or applications for registration of
other Intellectual Property, (iii) material unregistered trademarks, and material unregistered service
marks, and (iv) material software.

) (b) The Company solely owns and possesses free and clear of any Liens other than
Permitted Liens all right, title and interest in and to, or has the right to use pursuant to a valid and
caforceable written license set forth on Section 3.12 of the Company Disclosure Letter or under
applicable Law, all Intellectual Property necessary for or used in the conduct of the business of the
Company as currently conducted and as cwrrently planned to be conducted (together with the Intelectual
Property Rights owned by the Company, collectively, the “Company Intellectual Property™). All of the
Company Intellectual Property owned by the Company is valid, subsisting, in full force and cffect and, to
the Knowledge of the Company, enforceable. To the Knowledge of the Company, all of the Company
Intellectual Property owned by third parties is valid, subsisting, in full force and effect, and enforceable.
The Company has taken all actions reasonably necessary and common in the industry to protect, maintain
and enfosce the Company Intellectual Property owned by the Company. )

© Except as set forth in Section 3.18(c) of the Company Disclosure Letter, (i) there
are no Proceedings against the Company that were cither made within the past six (6) years or are
presently pending, or to the Company’s Knowledge, threatened, contesting the validity, use, ownership, .
.enforceability or registrability of any of the Company Intellectual Property, (ii) the Company has not
infringed, misappropriated or otherwise violated, and the operation of the conduct of the business of the
Company as currently conducted does not infringe, misappropriate or otherwise violate the rights of any
Person with regard to any Intellectual Property, the Company is not aware of any facts which indicate a
likelihood of any of the foregoing, and the Company has not received any threats or notices regarding any
of the foregoing (including any demands or offers to license any Intellectual Property from any other
person); and (iii) to the Knowledge of the Company, no Person has infringed, misappropriated or
otherwise violated any of the Company Intellectual Property. The Company Intellectual Property is not
- subject to any outstanding consent, settlement, decree, order, injunction, judgment or ruling restricting the
use thereof. The transactions contemplated by this Agreement shall not impair the right, title or interest
of the Company in or to the Company Intellectual Property and Company Systems (defined below), and,
except as set forth in Section 3.18(c) of the Company Disclosure Letter, all of the Company Intellectual
Property and Company Systems shall be exclusively owned or available for use by the Company
immediately after the Closing on terms and conditions identical to those under which the Company
%\'vned or used the Company Intellectual Property and Company Systems immediately prior to the
osing. ‘

) (@ All past and prosent employees and independent contractors of, and consultants
to, the Company have entered into.agreements pursuant to which such employee, independent contractor
or consultant agrees to protect the confidential information of the Company and assign to the Company all
Company Intellectual Property authored, developed-or otherwise created by such employee, independent
contractor or consultant in the course of his, her, or its employment or other relationship with the
Company, without further consideration or any restrictions or obligations on the use or ownership of such

Intellectual Property whatsoever, and such agreements are valid and enforceable in accordance with their
terms.
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(e) Except as set forth in Section 3.18(¢) of the Company Disclosure Letter, the
computer systems, including the software, firmware, hardware, networks, imerfaces, platforms and
related systems used or currently planned to be used by the Company (collectively, the “Company
Systems™) in the conduct of its business are sufficient for the immediate and anticipated future needs of
the Company, including as to capacity, scalability and ability to process current and anticipated peak
volumes in a timely manner. In the last eighteen (18) months, there have been no failures, breakdowns,
continued substandard performance or other adverse events affecting any such Company Systems that
have caused or could reasonably be expected to result in the substantial disruption or interruption in or to
the use of such Company Systems and/or the conduct of the Company’s business. The Company
maintains commercially reasonable security, disaster recovery and business continuity plans, procedures
and facilities, acts in compliance therewith and has taken commercially reasonable steps to test such plans
and procedures on a periodic basis, and such plans and procedures have been proven effective upon such
testing in all material respects.

()] Except as set forth in Section 3.18(f) of the Company Disclosure Letter, the
Company is not a party to any agreement or arrangement, or otherwise subject to any duty or obligation,
which (in either case) (i) restricts the free use, license or disclosure by the Company of any source code
relating to any of the Company’s proprietary software (collectively, “Company Software™), or (if).
requires the Company to (x) include any source code relating to any Company Software with any.
distribution or delivery (whether physical or on a hosted basis) of such software and/or (y) permit any
licensee of any Company Software to modify any sousce code relating to any Company Software. No
source code for any Company Software has been delivered, licensed, or made available to any Person
who is not, as of the date of this Agreement, an escrow agent or an employee of Company. The Company
does not have a duty or obligation (whether present, contingent, or otherwise) to deliver, license, or make
available the source code for any Company Software to any Person who is not, as of the date of this
Agreement, an escrow agent or an employee of the Company. No event has occurred, and no
circumstance or condition exists, that (with or without notice or lapse of time) will, or could reasonably
be expected to, result in the delivery, license, or disclosure of the source code for any Company Software
to any Person who is not, as of the date of this Agreement, an escrow agent or an employee of Company.

® The Company is, and for the last three (3) years has been, in compliance with (i)
all applicable data protection or privacy laws goveming the collection, disclosure, transfer or,use of
personal information and (ii) amy privacy policies or related policies, programs or other notices that
concern the Company’s collection, disclosure, transfer or use of personal information. Except as set forth
in Section 3.18(g) of the Company Disclosure Letter, in the past three (3) years, there have not been any
incidents of data security breaches or complaints, notices to, or audits, proceedings or investigations
conducted or claims asserted by any other person (including any Governmental Authority) regarding the
collection, disclosure, transfer or use of personal information by any person in conmection with the
Company’s business or any violation of applicable law, and to the Company’s Knowledge, there is no
reasonable basis for the same and no such claim has been threatened or pending.

Section 3.19  Insurance. Section 3.19 of the Company Disclosure Letter lists each insurance
policy maintained by, at the expense of or for the benefit of the Company with respect to its assets, -
properties or operations. Each such insurance policy is in full force and effect and the Company is not in
default with respect to its obligations under any such insurance policy. The insurance coverage of the
Company is customary for business entities of similar size engaged in similar lines of business. The
Company has not received any written notice regarding any (i) cancellation or invalidation of any
material insurance policy, (ii) refusal of any coverage or rejection of any material claim under any
material insurance policy or (iii) material adjustment in the amount of premiums payable with respect to
any material insurance policy. The Company has provided to Parent a three-year claims history under the
above-referenced insurance policies.
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Section320  Company Requisite Approval. The affirmative vote of the holders ot:moxe\!}m
fifty percent (50%) of (a) the Company Stock, voting as a single class on an as-convened basis or acting
by written consent, and (b) the Preferred Shares, voting as a single class or acting by written consent, are
the only votes or actions of the Company necessary to approve this Agreement and tbg transactions
contemplated hereby, including the Merger (the MMMM"), Whlcf.l Company
Requisite Approvals shall be satisfied in full by the delivery of the Securityholder Written Action.

Section 321  Clients. Section 321 of the Company Disclosure Letter accurately sets forth a
Jist of the Company’s top twenty-five (25) clients by contract spend for the twelve (12) months ended
December 31, 2009 (ecach, a “Major Client™). Except as set forth in Section 3.21 of the Company
Disclosure Letter, since December 31, 2009, no Major Client (i) has ceased purchasing services from the
Company or provided notice that it intends to cease purchasing services from, or to terminate its
relationship with, the Company and, to the Knowledge of the Company, no customer on Section 321 of
the Company Disclosure Letter is considering ceasing purchasing services from, or terminating its
relationship with, the Company, (if) to the Knowledge of the Company, is considering materially reducing
the aggregate purchases of services from the Company or (iii) materially and adversely modified the
terms and conditions from those previously used in its purchases of services from the Company, or
provided written notice that it intends to materially and adversely change the terms and conditions from
those previously used in its purchases of services from the Company. The Company has not received any
written notice from a Major Client alleging 2 claim against the Company (or its officer, members or
employees) due to an error or omission in the course of performing services in an engagement for 8 Major
Client.

Section 322  Related Party Transactions. Section 3.22 of the Company Disclosure Letter sets
forth a list of all existing business relationships (other than employment), Contracts and other
understandings between the Company, on the one hand, and any of its sharcholders, Affiliates,
employees, officers, or directors (or any Affiliates, officers, directors, employees or shareholders of any
such person), on the other hand. To the Knowledge of the Company, no such Person is engaged in
competition with the Company.

Section 323  Brokers and Finders. Except as set forth in Section 3.23 of the Company
Disclosure Letter, no broker, finder or investment banker is entitled to any brokerage, finder’s or other fee
or commission in connection with the transactions contemplated by this Agreement based upon
armangements made by or on behalf of the Company.

Section 324  Allocation Schedule. The Allocation Schedule has been prepared, and properly
reflects the Cash Consideration payable to each holder of any of the Company®s Equity Interests and the
Pro Rata Interest of each Shareholder, in accordance with the terms and conditions of the Company’s
articles of incorporation. ’

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF
THE PARENT AND THE MERGER SUB

Exccpt as expressly contemplated or permitted under this Agreement, Parent and the Merger Sub
hereby jointly and severally represent and warrant to the Company that: :

Section 4.01 - Organization, Good Standing and Quglification. The Parent and Merger Sub are
legal entities duly organized, validly existing and in good standing under the Laws of their respective
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jurisdictions of incorporation and have all requisite corporate power and authority to carry on their
businesses as presently conducted.

Section 4.02  Authority: Approval. The execution, delivery and performance by Parent and the
Merger Sub of this Agreement and the consummation by Parent and the Merger Sub of the Merger and
the other transactions contemplated hereby are within their corporate powers, have been duly and v.a]xdly
anthorized by all necessuyacﬁonsonﬁwputometmdtheMcrgerSubmd,exneptfortheﬁlmgof
the Articles of Merger in accordance with the MBCA, no other proceedings onlhepa{tofl’uunorthe
‘Merger Sub are necessary to authorize this Agreement or to consummate the transactions contemplated
hereby. This Agreement has been duly and validly executed and delivered by Pann.t and the Merger Sub
and, assuming that this Agreement constitutes the legal, valid and binding obligation of the Compa.ny,
constitutes the legal, valid and binding obligation of Parent and the Merger Sub, enforceable against
Parest and the Merger Sub in accordance with its terms, subject to bankruptcy, insolvency, fraudulent
transfer, reorganization, moratorium and similar laws of general applicability relating to or affecting
creditors rights’ and to general equity principles.

Section 4.03 ird P: on s jolgtions.

(a) No notices, reports or other filings are required to be made by Parent or Merger
Sub with, nor are any consents, registrations, approvals, permits or authorizations required to be obtained
by Parent or Merger Sub from, as applicable, any Governmental Authority or other Person in connection
with the execution, delivery and performance of this Agreement by Parent and the Merger Sub and the
consummation by Parent and the Merger Sub of the Merger and the other transactions contemplated
hereby (other than the filing of the Articles of Merger pursuant to the MBCA), except for those that the
failure to make or obtain would not reasonably be expected to prevent or materially impair or delay the
consummation of the transactions contemplated hereby.

b) The execution, delivery and performance of this Agreement by Parent and the
Merger Sub do not, and the consummation by Parent and the Merger Sub of the Merger and the other
transactions contemplated hereby will not, constitute or result in (i) a breach or violation of, or & default
under, Parent’s organizational documents or the comparable governing documents of the Merger Sub, or
(i) with or without notice, lapse of time or both, a breach or violation of, a termination or default under,
the creation or acceleration of any obligations under or the creation of a Lien on any of the assets of
Parent or Merger Sub pursuant to, any Contract binding upon Parent or Mesger Sub or any Law to which
Parent or the Merger Sub is subject; except in the case of clause (ii) above, for any such breach, violation,
termination, default, creation, acceleration or change that would not reasonably be expected to prevent or
materially impair or delay the consummation of the transactions contemplated hereby.

Section 4.04  Litigation. As of the date hereof, there is no material Proceeding pending or, to
the Knowledge of Parent, threatencd against Parent or Merger Sub that would reasonably be expected to
prevent or materially impair or delay the consummation of the transactions contemplated by this
Agreement. Neither Parent nor Merger Sub is subject to or bound by any outstanding Order that would
reasonably be expected to prevent or materially impair or delay the consummation of the transactions
contemplated by this Agreement.

Section4.05  Disclosure Document. None of the information supplied or to be supplied by
Parent or Merger Sub for inclusion or incorporation by reference in the Disclosure Document (or any
amendment or supplement thereto) will at the time of the mailing of the Disclosure Document, contain
any untruc statement of & material fact or omit 10 state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they are
made, not misleading. If at any time prior to the Effective Time any event occurs with respect to Parent
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which is required to be described in an amendment of, or a supplement to, the Disclosure Document,
Parent shall promptly notify the Company.

Section 4.06  Interim Operations of Merger Sub. Merger Sub was formed solely for the
purpose of entering into this Agreement and engaging in the msacﬁon.s.gonmnplated by this
Agreement, including the Merger, and has not engaged in any business activities or conducted any
operations other than in connection with such transactions. Merger Sub has no Subsidiaries.

Section 407  Brokers apd Finders. No broker, finder or investment banker is entitled to any
brokerage, finder's or other fee or commission in connection with the transactions contemplated by this
Agreement that, if the Merger is not consummated, would be payable by the Company, besed upon
arrangements made by or on behalf of Parent or the Merger Sub. '

ARTICLEV
COVENANTS OF THE COMPANY

Section 5.01  Affirmative Covenants. Except (i) as specifically permitted or required by this
Agreement, (ii) as specified in Section 5.01 of the Company Disclosure Letter, (iii) as required by
applicable Law or a Govemmental Authority, or (iv) as otherwise consented to in writing by Parent,
during the period from the date hereof to the earlier of the Effective Time or the terminafion of this
Agreement pursuant to Article VI below, the Company shall conduct its business in the ordinary course
in a manner consistent with past practice.

Section5.02  Negative Covenants. Except (i) as specifically permitted or required by this
Agreement, (ii) as specified in Section 5.02 of the Company Disclosure Letter, (iii) as required by
applicable Law or a Governmental Authority or (iv) as otherwise consented to in writing by Parent,
during the period from the date hereof to the earlier of the Effective Time or the termination of this
Agreement pursuant to Article VIII below, the Company shall not do any of the following:

()  meke any capital expenditure or enter into any Coitract or commitment therefor
in excess of $50,000 individually or in the aggregate;

(b) enter into, modify, amend or tesminate any Contract for the purchase or Jease (as
lessor or lessee) of real property; :

. {c) sell, lease (as lessor or lessee), fail to maintain, abandon, allow to lapse, assign,
license (as licensor or licensee), transfer, encumber or otherwise dispose of, mortgage or pledge or impose
any Lien (other than Permitted Liens) on any portion of the Company’s assets, other than sales or other
disposition of inventory, or non-exclusive licenses of Intellectual Property granted, in the ordinary course
of business consistent with past practices; .

(@) mstitute any material increase in any, or adopt any new Company Benefit Plan,
other than in the ordinary course of business as required by the terms of any such existing plan;

(e) (i) make any material change in the compensation of employees of the Company,
other than changes made in accordance with normal compensation practices and consistent with past
practices of the Company or changes required by employment agreements in existence on the date hereof
or by any Law or (ii) except to the extent required by applicable Law or by written agreements existing on
the date of this Agreement, (A) grant or announce any option, equity or incentive awards; (B) hire any
new employees, except in the ordinary course of business consistent with past practices with respect to
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empl! with an annual base salary that is less than $75,000, (C) pay or agreo to pay any peusion,
mmm, termination or severance pay, bonus or other employee benefit not required by anry
existing Company Benefit Plan or other agreement or arrangement in cffect on the date of this
Agreement, (D) enter into or amend any contracts of employment or any consutt.ing, bonus, severance,
retention, retirement or similar agreement, except for agreements for pewly hired emplog.rees in the
ordinaryeomeofbusinasconsistzntwiﬂ:pastpmﬁceswithmanﬂuﬂbusesaluythatnslmﬂun
$75,000, or (E) enter into or adopt any new, or materially increase benefits under, or renew, amend or
terminate, any existing Company Benefit Plan or any collective bargaining agreement;

163} enter into any Contract that would be deemed a Material Contract if entered into
prior to the date hereof or cancel, terminate or modify any existing Material Contract, in each case other
than in the ordinary course of business;

®) issue, sell, dsliver or authorize or proposs the issvance, delivery or sale of any
Equity Interests of the Company;

t) amend the organizational documents of the Company;

(i) acquire or purchase any material properties or assets (other than in the ordinary
course of business), merge or consolidate with, or acquire all or substantially all of the assets of, or
otherwise acquire, any Person, or make any material investment in any Person; .

)] split, combine, repurchase or reclassify any Equity Interest of the Company;

k) declare, set aside or pay any dividend or distribution of cash or other property to
any shareholder of the Company, with respect to its equity or purchase, redeem or otherwise acquire any
of its equity or any warrants, options ar other rights to acquire its Equity Interests or make any other
payment to any shareholder of the Company; :

1)) enter into any collective bargaining agreement;

(m)  create, incur, assume or guarantee eny indebtedness outside the ordinary course
of business consistent with past custom and practice;

) (n) make any change in any existing inventory management or credit, collection or
payment policies or practices-with respect to Accounts Receivable or accounts payable;

()] (i) make or change any election related to Taxes, (ii) adopt or change any
accounting method or change an accounting period for Tax purposes, (iii) file any amended Tax Retum,
(iv) enter into any closing agreement with respect to Taxes, (V) settle any Tax claim or assessment
relating to the Company, (vi) surrender any right to claim a refund of Taxes, or (vii) consent to any
extension or waiver of limitation period applicable to any Tax Claim or assessment relating to the
Company, or (viii) take any similar action relating to the filing of any Tax Return or payment of any Tax.

()] agree or commit, whether orally or in writing, to do any of the foregoing.
Section 5.03 Hmmmubﬂmm
(2) From the date of this Agreement until the Effective Time, the Company agrees

that neither it nor any of its officers or directors shall, and it shall cause the Company Representatives not
to, directly or indirectly:
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@ initiate, solicit or encourage (including by way of providing info_nmtion)
or facilitate any inquiries, proposals or offers with respect to, or the making, or the completion of, a
Takeover Proposal;

(ii)  participate or engage in any discussions or negotiations with, or famish
or disclose any non-public information relating to the Company, or otherwise cooperate with or assist any
Person in connection with a Takeover Proposal,

(iii)  withdraw, modify or amend the recommendation made pursuant to
Section 3.04(b) in any manner adverse to Parent or Merger Sub;

(iv)  approve, endorse or recommend any Takeover Pmposﬁl;

(v)  enter into any letter of intent, agreement in principle, merger agrecment,
acquisition agreement, option agreement or otber similar agreement relating to & Takeover Proposal; or

(vi)  resolve, propose.or agree to do any of the foregoing.

V) The Company shall, and shull cause each of the Company Representatives to,
immediately cease any existing solicitations, discussions or negotiations with any Person (other than the
parties hereto) that has made or indicated an intention to make a Takeover Proposal. The Company shall
promptly request that cach Person who has execnted a confidentiality agreement with the Company in
connection with such Person’s consideration of a Takeover Proposal (other than the parties hereto and
their respective advisors) return or destroy all non-public information furnished to that Persan by or on
behalf of the Company. The Company shall promptly inform its Representatives of the Company’s
obligations under this Section 5.03.

()  The Company shall notify Parent promptly (and in any event within twenty four
(24) hours) upon receipt by it or any of its Representatives of (i) any Takeover Proposal or indication by
any Person that it is considering making a Takeover Proposal, (i} any request for non-public information
relating to the Company or any of the Company Joint Ventures other than requests for information in the
ordinery cousrsc of business and unrelated to a Takeover Proposal or (jii) any inquiry or request for
discussions or negotiations regarding any Takeover Proposal. The Company shall notify Parent promptly
(and in any event within twenty four (24) hours) with the identity of such Person and a copy of such
Takeover Proposal, indication, inquiry or request (or, where no such copy is available, a description of
such Takeover Proposal, indication, inquiry or request), including any modifications thereto,

Section 5.04  Access and Information. Upon reasonable notice and subject to the terms of the
Confidentiality Agreements, the Company shall afford to Parent and the officers, employees, accountants,
counsel and other representatives of Parent reasoneble access, during normal business hours during the
period prior to the Effective Time, to all of the Company’s material properties, books, Contracts, records,
employees and agents; provided, however, that such access shell only be provided to the extent that such
access would not violate applicable Law; and provided fyrther that the foregoing shall not require the
Company (i) to permit any inspection, or to disclose any information, that violates any of the Company’s
obligations with respect to confidentiality if the Company shall have used commercially reasonable
efforts to obtain the consent of such third Person to such inspection or disclosure or (ii) to disclose any
privileged information of the Company. All requests for information made pursuant to this Section 5.04
shall be directed to the Company’s executive officers.
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Section 5.05  Securityholder Written Action: Disclosure Document.

(a) The Company shall use its reasonable best efforts to cause the Securityholder
Written Action substantially in the form of the draft thereof previously provided to Parent (and attached
hereto in the form of Exhibit F) to be executed and delivered to the Company and Parent simultaneously
with or immediately after the execution and delivery of this Agreement.

®) Tbe Company shall, as soon as reasonably practicable and in accordance wnh
applicable federal and state Laws and with the Company’s organizational documents, distribute to (i) its
shareholders other than the Securityholders a disclosure document describing the Merger, including the
terms and conditions of this ‘Agreement, all information required to be provided to the Company's
sharcholders under Sections 302A.441, 302A.473, and 302A.613 of the MBCA, and all information
necessary for the Company’s shareholders to comply with the procedures under Section 2.09(a) and (ji)
each of the Securityholders a disclosure document describing all information necessary for the
Securityholders to comply with the procedures under Section 2.09(a) (the documents described in clauses
(i) and (ii) being collectively referred to as the “Disclosure Document”). The Company shall provide
Parent with a copy of such Disclosure Document before it is disseminated to the Company’s shareholders,
shall provide Parent with a reasonable opportunity to comment on the cantent thereof, and shall consult
with Parent prior to dissemination of the Disclosure Document to the Company’s shareholders regarding
the resolution of all such comments. Each of Parent and the Merger Sub shali furnish to the Company all
information requested conceming itself which is reasonably required or customary for inclusion in the
Disclosure Document. The information provided by any party hereto for use in the Disclosure Document
- shall be true and correct in all material respects, at the dates mailed to shareholders of the Company,
without omission of any material fact which is required to make such information not false or misleading.
- No representation, covenant or agreement is made by any party hereto with respect to information
supplied in writing by any other party specifically for inclusion in the Disclosure Document. If at any
time prior to the 30 calendar day following the date that the Disclosure Document is disseminated to the
Company’s sharcholders (other than the Securityholders), any information relating to the Company,
Parent or the Merger Sub, or any of their respective Affiliates, officers or directors, should be discovered
by the Company, Parent or the Merger Sub which should be set forth in an amendment or supplement to
the Disclosure Document, so that the Disclosure Document would not include any misstatement of a
material fact or omit to state any material fact necessary to make the statements therein, in light of the
circumstances under which they were made, not misieading, the party which discovers such information
shall promptly notify the other parties hereto and an appropriate amendment or supplement describing
such information shall, in accordance with applicable Law, be disseminated to the sharcholders of the
Company.

Section 5.06  Notification of Certain Matters. From and after the date of this Agreement until
the Effective Time, the Company shall promptly notify Parent in writing promptly after (a) becoming
aware of (i) the occusrence, or non-occurrence, of any event that, individually or in the aggregate, would
reasonably be expected to cause any condition to the obligations of the Company to effect the Merger and
the other transactions contemplated by this Agreement not to be satisfied, or (ii) the failure to comply
with any covenant or agreement to be complied with by it pursuant to this Agreement which, individually
or in the aggregate, would reasonably be expected to result in any condition to the obligations of the
Company to effect the Merger and the other transections contemplated by this Agreement not to be
satisfied, (b) receiving any notice or other communication from any Govemmental Authority in
connection with the Merger or other transactions contemplated hereby or from any Person alleging that
the consent of such Person is or may be required in connection with the Merger or (c) any Proceeding is
commenced or, to the Knowledge of the Company, threatened against, relating to or involving the
Company which relate to the Merger; provided, however, that the delivery of any notice pursuant to this
Section 5.06 shall not cure any breach of any representation or warranty requiring disclosure of such
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matter prior to the date of this Agreement or otherwise limit or affect the remedies uvnila!:le hereunder to
cither party, and the failure to deliver any such notice shall not affect any of the conditions set forth in
Asticle VII below; and grovided further that the delivery of any notice pursusnt to this Section 5.06 shall
" not cause the failure of any condition set forth in Article VII below, to be satisfied nor shall the delivery
of any such notice be deemed an admission that any condition in Article VII below, is not or will not be
satisfied or that there has been any Company Material Adverse Effect.

Section 507  Shareholder Representative.

(a) Authority. Each Securityholder other than the Shareholder Representative,
pursuant to the terms of the Securityholder Written Action, has appointed or is appointing, and does
hereby appoint, the Shareholder Representative as its, his or her true and lawful agent, representative and
attorney-in-fact on behalf of such Securityholder on the terms and subject to the conditions set forth in
this Section 5.07(a) and the Company shall, in connection with the Shareholder Written Action and the
delivery of the Disclosure Document and Transmittal Instructions, seek to have its other sharcholders
approve, the appointment of the Sharcholder Representative as their lawful agent, representative and
attorney-in-fact with full power and authority to act on behalf of the Sharcholders under this Section
5.07(a). In such capacity, the Shareholder Representstive may take any action on behalf of, and may
bind, any or all Shgreholders from and after the date hereof under this Agreément or any other related
agreement, including: (i) consummating the transactions contemplated herein; (i) entering into any
amendment or modification hereof or any waiver of any obligation hereunder; (iii) incwTing out-of-
pocket cxpenses (including attomeys’ fees and expenses), and maintaining an account to pay for such
expenses; (iv) giving and receiving notices and communications to or from Parent or Merger Sub releting
to this Agreement or any of the transactions contemplated hereby. (except to the extent that this
Agreement expressly contemplates that any such notice or communication shall be given or received by a
Shareholder individually without reliance on the Shareholder Representative); (v) making any claim on
behalf of any Securityholder Indemnified Party (provided that recovery of which shall be made or
directed to such Securityholder Indemnified Party) pursuant to Article IX, consenting to the payment to
any Parent Indemnified Party of any amounts paysblc pursuant to Article IX, making any objection to, or
determining to waive or failing to take any action to object to, any claim for indemnification made by any
Parent Indemnified Party pursuant to Article IX; (vi) consenting or agreeing to, negotiating, entering into
settlements gnd compromises of, and agreeing to arbitration and complying with orders of courts and
awards of arbitrators with respect to, any claims contemplated by clause (iv) or (v); and (vii) teking all
sctions necessary or appropriste in the judgment of the Shareholder Represontative for the
accomplishment of the foregoing, in each case without having to séek or obtain the consent of any
Shareholder under any circumstance. The power and authority of the Shareholder Representative shall
continue in full force until all rights and obligations of the Sharcholders under this Agreement have
terminated, expired or been fully performed. The Shareholder Representative may resign as the
Sharcholder Representative for any reason upon written notice to the other Shareholders setting a date of
resignation no sooner than ten (10) Business Days after the date of such notice. The other Securityholders
may replace the Person serving as the Sharcholder Representative upon death, incapacity or resignation; a
successor Sharcholder Representative shall be selected promptly in writing by the Securityholders whose
aggregate Pro Rata Interest exceeds fifty percent (50%) (excluding for purposes of this calculation, the
Pro Rata Interest held by the Shareholder Representative, if any), and the Securityholders shall provide
notice thereof to Parent and the other Shareholders; provided, however, that the Parent shall be entitled to
rely upon (and continue to deliver notices to) the existing Shareholder Representative until such time as
the Parent has been notified of the identity of the successor Sharcholder Representative; and provided,
furthes, that the replacement of the Sharcholder Representative (or any delay in appointing a successor
Shareholder Representative) shall not be deemed to extend any time periods under this Agreement for the
Shareholder Representative to act. The Shareholder Representative shall receive no (and shall not be
entitled to receive any) compensation for its services hereunder (and, except as expressly set forth herein,
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shall not be entitled to any reimbursement of any Sharcholder Representative Expenses) from Parent, the
Company, Merger Sub or the Surviving Company. The Sharcholder Representative accepts its
appointment hereunder. Parent and its respective Representatives shall be entitled to rely on the authority
of the Shareholder Representative for actions taken under this Section 5.07(a) and shall have no Liability
to the Company or any Shareholder for such reliance.

®) Lisbility. Neither the Sharcholder Representative nor any agent employed by the
Shareholder Representative shall be [iable to any other Shareholder, the Parent, the Merger Sub or the
Company for any act done or omitted hereunder as the Sharcholder Representative while acting in
accordance with the [imitations set forth in Section 5.07(e) in good faith. Any act done or omitted
pursuant to the advice of counsel shall be conclusive evidence of such good faith for such purposes. The
Sharcholder Representative shall not have any duties or responsibilities other than those expressly set
forth in this Agreement, and no implied representations, warranties, covenants, functions, responsibilitics,
duties, obligations or liabilities shall be read into this Agreement or shall otherwise exist against the
Shereholder Representative. The Shareholder Representative may rely, and shatl be fully protected in
relying, upon any statements furnished to him by any Sharcholder, the Parent, the Merger Sub or the
Company or any other evidence reasonably deemed by the Shareholder Representative to be reliable. The
Shareholder Representative shall be fully justified in failing or refusing to take any action under this
Agreement, unless (a) it has received such advice or concurrence of any Securityholder as it deems
appropriate or (b) it has been expressly indemnified to its satisfaction by the Securityholders according to
their respective Pro Rata Interest agninst any liabilities and expenses that the Shareholder Representative
may incur by reason of taking or continuing to take any such action; provided, however, that nothing in
this Section 5.07(b) shall be interpreted as permitting any failure or refusal to take any action by the
Sharcholder Representative as extending any time periods under this Agreement for the Sharcholder
Representative to act. The Securityholders shall, in each case ratably according to their respective Pro
Rata Interest, indemnify and hold the Shareholder Representative (in its capacity as such) hanmless for,
from and against any liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs,
expenses (including reasonable attorneys’ fees and expenses) of whatever kind that may at any time be
imposed upon, incurred by or asserted against the Sharcholder Representative (in its capacity as such) in
any way relating to or srising cut of the Shareholder Representative’s action or failure to take action
pursuant to this Agreement or in connection herewith in such capacity.

(c) . Sharcholder Representative Expenses. The Shareholder Representative may
incur any out-of-pocket expenses (including attomeys® fees and expenses) (collectively, the “Shareholder
Representative Expenses™ as the Sharcholder Representative deems necessary or sppropriste in
connection with the performance of its obligations hereunder. All Shareholder Representative Expenses
incurred by the Shareholder Representative shall be bome by the Securityholders according to their
respective Pro Rata Interest. An account in the name of the Shareholder Representative will be
established by the Sharcholder Representative and funded from the Cash Consideration
(the “Representative Fund™) in the amount of One Hundred Thousand Dollars (3100,000)
(the “Representgtive Fund Amount™). The Sheareholder Representative may use the Representative Fund
as it deems necessary or appropriate to pay the Shareholder Representative Expenses., Upon the Iater of
March 31, 2011, the final resolution of any claims made under Article IX or the payment of all amounts
due to the Securityholders under the Agreement, the balance of the Representative Fund 'shall be paid by
the Shareholder Representative to the Shareholders in accordance with their respective Pro Rata Interests.

Section 5.08 nificati i IS.
(a) From and after the Effective Time, unless otherwise required by Law, Parent and

Merger Sub agree that the indemnification obligations set forth in the Company’s articles of incorporation
and by-laws existing in favor of those persons who are directors and officers of the Company as of the

36

TRADEMARK
REEL: 005432 FRAME: 0210



date of this Agreement (cach, a “Covered Person™) for their acts and omissions as directors and officers
thereof prior to the Effective Time, shall survive the Merger and be observed by the Surviving Company
1o the fullest extent permitted under the MBCA for a period of six (6) years from the Effective Time, and,
during such six (6) year period, the Surviving Company shall also advance the reasonabie expenses
incurred by any such Covered Person in connection with the investigation or defense of, or acting as a
witness to or pasticipating in, any claim covered by this Section 5.08 to the fullest extent permitted under
applicable Law, provided the Covered Person provides an undertaking to repay such advances if it is
ultimately determined that such Covered Person is not entitled to indemnification under this Section 5.08.

(b)  Any Person wishing to claim indemnification under Section 5.08, upon learning
of any such claim, action, suit, proceeding or investigation, shall promptly notify the Surviving Company
thereof, but the failure to so notify shall not relieve the Surviving Company of any liability it may have to
such Person if such fajlure does not materially prejudice the Surviving Company. In the event of mny
such claim, action, suit, proceeding or investigation (whether arising before or after the Effective Time),
(i) the Surviving Company shall! have the right to assume the defense thereof and the Surviving Company
shall not be lieble to any Person secking indemnification under Section 5.08 for any legal expenses of
other counsel or any other expenses subsequently incurred by such Person in connection with the defense
thereof, except that if the Surviving Company elects not to assume such defense or counsel for such
Person and advises that there are issues which raise confljcts of interest between the Surviving Company
and such Person, such Person may retain counsel satisfactory to them, and the Swrviving Company shall
pay all reasonable expenses of such counsel for such Person promptly as statements therefor are received,
(ii) such Persons will cooperate in the defense of any such matter, and (iii) the Surviving Company shall
not be liable for any settlement effected without its prior written consent.

(© The Swrviving Company shdll maintain a policy of officers’ and directors’
liability insurance covering those Persons who, as of immediately prior to the Effective Time, are covered
by the Company’s directors’ and officers’ liability insurance policy (the “Insyred Parties™) for acts and
omissions occurring prior to the Effective Time with coverage in amount and scope at least as favorable
as the Company’s existing directors’ and officers’ liability insurance coverage for a period of six (6) years
after the Effective Time.

(d) Waiver of Indemnification. Each Securityholder Indemnified Party who is an
officer or director of the Company waives any right of contribution or other similar right against the
Surviving Company and its officers, directors, employees, assigns, successors and Affiliates that such
Securityholder Indemnified Party may have by virtue of his or her status as an officer or director of the
Company with respect to any claim for indemnification by Parent arising out of a breach of the
representations, warrantics, covenants or agreements of the Company contained herein. Each
Securityholder Indemnified Party also agrees not to make a claim (except on behalf of the Surviving
Company) for recovery against any directors’ and officers’ liability insurance policy of the Surviving
Oo!npany or any of its Affiliates (Including Parent) with respect to matters covered by the foregoing
walver.

(e) If the Surviving Company or any of their successors or assigns (i) shall
consolidate with or merge into any other corporation or entity and shall not be the continuing or surviving
corporation or entity of such consolidation or merger or (ii) shall transfer all or substantially all of its
properties and assets 1o any individual, corporation or other entity, then and in each such case, proper
provisions shall be made so that the successors and assigns of the Surviving Company shall assume all of
the obligations set forth in this Section 5.08.
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ARTICLE V1
ADDITIONAL AGREEMENTS
Section 6.01 i ies; Gove ] Vi

(a) Subject to the terms and conditions of this Agreement, the Company agrees to
use its reasonable best efforts to take, or cause to be taken, all reasonable actions to cause the conditions
set forth in Section 7.01 and Section 7.02 to be satisfied, and Parent and Merger Sub agree to use their
reasonable best efforts to take, or cause to be taken, all reasonable actions to cause the conditions set forth
in Section 7.01 and Section 7.03 to be satisfied (including, in each case, the use of reasonable efforts to
execute any documents reasonably requested by cither party hereto). Without limiting the foregoing, the
Company (with the assistance of Parent, as reasonably requested) shall act diligently and reasonably to
secure, before the Closing Date, all Consents required under Material Contracts to which the Company is
a party or by which it is bound (collectively, “Company Consents”™); provided, however, that the
Company shall not be required to incur (unless indemnified by Parent) any financial or other obligation in
connection therewith (other than normal and customary transaction costs and filing fees not otherwise
required hereby to be incuired by the Company).

(b) The Company acknowledges and agrees that no notices, reports, ﬁlmgs,
registrations or filings are required to be made to any Governmental Authbnty under applicable Law in
connection with the Agreement, or the transactions contemplated hmby, or the Merger, other than filing
the Articles of Merger with the Minnesota Secretary of State.

Section 6.02 Ng&mmmmm Nothing contained in this Agreement is
intended to give Parent as relates to the Company, or vice versa, directly or indirectly, the right to control
or direct the other party’s or its Subsidiary’s operations prior to the Effective Time.

Section 6.03  Trapsfer Taxes. All transfer, documentary, sales, use, stamp, registration and
other such Taxes, and all conveyance fees, recording charges and other fees and charges (including any
penaltics and interest) incurred in connection with the consummation of transactions comtemplated by this
Agreement shall be paid by the Company when due, and the Company will, at its own expense, file all
necessary ‘Tax Returns and other documentation with respect to such Taxes, foes and charges, and if
required by applicable Law, Parent will, and will cause its Affiliates to, join in the execution of any such
Tax Returns and other documentation (referred to herein as “Tragsfer Taxes™)-

Section 6.04  Confidentiality Agreements. The Company and Parent acknowledge and agree
that the Non-Disclosure Agreement dated Sepumber 9, 2009, between Parent and the Company (the
“Confidentiality Agreement™) shall remain in full force and effect until the Closing, at which time such
Confidentiality Agreement and the obligations of parties under this Section 6.04 shall terminate. If this
Agreement is, for any reason, terminated prior to the Closing, the Confidentiality Agreement shall
continye in full force and cffect in respect of such confidential information in accordance with its term.

Section 6.05  Public Annoyncements. From the date of this Agreement, none of Parent, the
Company, Merger Sub, any Sacurityholder or Shareholder Representative shall, without the written
approval of Parent and the Shareholder Representative (such approval not to be unreasonably withheld or
delayed), make any press release or other public announcement concerning the transactions contemplated
by this Agreement, except as and to the extent that any such party shall be so obligated by applicabile
Law, in which case such party shall allow the other party reasonable time to comment on such release or
announcement and the parties shall use their reasonable efforts to cause a mutuslly agreeable release or
announcement to be issued; provided, howeves, that the foregoing shall not preclude communications or
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disclosures necessary to implement the provisions of this Agreement or to comply with (a) any disclosure
obligations under the Exchange Act or the rules promulpated thereunder or (b) the rules and listing
standards of any stock.

Section 6.06 Non-Compete Agreements. Immediately prior to the Effective Time, Parent shall
have received non-competition agreements in the form of Exhibit E executed by the Persons set forth on
Section 7.09 of the Company Disclosure Letter.

Section 6.07  Resignation of Directors. Immediately prior to the Effective Time, the Company
shall cause each of its directors (or person fulfilling a similar role) to resign (or otherwise to be remaved)
from the Company Board (or equivalent body).

Section 6.08  Takeover Statute. If any “fair price”, “moratorium”, “business combination”,
“control share acquisition” or other form of anti-takeover statute or regulation shall become applicable to
the Merger or the other transactions contemplated by this Agreement after the date of this Agreement,
each of the Company and Parent and member of their respective boards of managers (or similar governing
bodies) shall grant such approvals and take such actions as are reasonably necessary so that the Merger
and the other transactions contemplated hereby may be consummated as promptly as practicable on the
terms contemplated herein and otherwise act to eliminate or minimize the effects of such smtute or
regulation on the Merger and the other transactions contemplated hereby.

Section 6.09  Tax Matters.

(a)  Fipal Tax Returns. All Tax Retumns for the Company that are required under
applicable Law to be filed after Closing, and include a Taxable period (or part of a Taxable period) that
began before Closing (each 2 “Final Tax Return™), will be prepared and timely filed by the Surviving
Company. All Final Tax Returns shall be prepared in a manner consistent with prior Tax Returns of the
Company, unless otherwise required by apphcable Law. At least twenty (20) days prior to the due date
for filing a Final Tax Return, the Surviving Company shall deliver a copy of each such Tax Return to the
Sharcholder Representative for its review. The Surviving Company shall be entitled to retain all refunds
received after the Closing with respect to all Taxable penods Notwithstanding the foregoing, the
provisions of this paragraph (a) shall be subject to the provisions in paragraph (d) relating to sales and use
Taxes.

b) Tax Sharing Agreements. All Tax sharing agreements or sintilar agreements
with respect to or involving the Company shall be terminated as of the Closing Date and, after the Closing
Date, the Company shall not be bound thereby or have any liability thereander.

(c) Ig_mm. Parent, the Sharcholder Representative and the
Compeny shall cooperate fully and in good faith, as and to the extent reasonably requested by the other
parties, in connection with the filing of Tax Returns, and any audit or other Proceeding with respect to
Taxes imposed on any of them for Taxable periods endirig before January 1, 2011. Such cooperation
shall include the retention and (upon the other party’s reasonable request) lhe provision of records and
information which are reasonably relevant to any such Tax Return, or any such audit or other Proceeding
and making employees available on a mutually convenient basis to provide additional information and
explanation of any material provided hereunder. Parent, the Sharcholder Representative and the
Company agree (i) to retain or cause to be retained all books and records with respect to Tax matters that
are pertinent to the Company and relate to any Taxable period beginning before the Closing Date until the
expiration of the applicable statute of limitations (and, to the extent notified by Parent or the Shareholder
Representative, any extensions thereof) of the respective Taxable periods, and to abide by all record
retention agreements entered into before the Closing by the Company with any Taxing Authority, (if) to
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provxdetothe other party, upon any reasonable request, all books and records with respect to Tax matters
that are pertinent to the Company and relate to any Taxable period beginning before the Closing Date
until the expiration of the statute of limjtations (and, to the extent notified by Parent or the Shareholder
Representative, any extensions thewot) of the respective Taxable periods, and (iii) to give the other
parties reasonsble written notice prior to transferring, destroying or discarding any such books and
records and, if any of the other parties so requests, the other parties shall allow such requesting party to
take possession of such books and records.

(d  Sales Tax Matters.

() Promptly after the Closing, Shareholder Representative shall take action
to cause the Survwmg Company to file, with the appropriate Taxing Authoritics, Tax Returns for sales
and use taxes in those jurisdictions indicated on Section 6.09(d) of the Company Disclosure Letter (the

“Permitted_wrisdictions™), and, subject to Parent’s consent described further below in this Section
6.09(d), shall cause the Surviving Company to pay, to the appropriate Taxing Authorities, sales and use
taxes due in such Permitied Jurisdictions. In this regard, Section 6.09(d) of the Company Disclosure
Letter sets forth the aggregate amount of sales and use tax believed to be due in 2ll Permitted Jurisdictions
(the “Permitted Amount”). The Shareholder Representative shall be entitled to enlist the support and
assistance of the former Treasurer and Senior Vice President — Finance & Administration of the Company
(and the Surviving Company). Subject to the provisions of clause (ii) below, the filing of Tax Retumns for
sales and use taxes, and the payment of sales and use taxes, pursuant to this Section 6.09(d) shall occur
only after a reasonable opportunity (which shall be no fewer than ten Business Days) has been given to a
representative of Parent to review the applicable Tax Retun and associated payment. In the absence of
written notice to the Shareholder Representative (within such ten-day period) of any disagreement with
respect to any item in a Tax Retumn to be filed, and/or in an associated payment to be made, hereunder,
the Sharcholder Representative shall be entitled to instruct the Sm-vrvmg Company to submit such Tax
Return and make the associated payment.

(i) Without the prior written consent of Parent, the Sharcholder
Representative shall not be entitled to cause the Surviving Company to file Tax Returns with respect to,
or pay any amounts for, sales or use taxes in any jurisdictions other than the Permitted Jurisdictions. In
addition and notwithstanding enything to the contrary in Section 6.09(d)(i) above, the Shareholder
Representative shall not be entitled to cause the Surviving Company to pay any amount for sales or use
taxes in any jurisdiction other than the Permitted Jurisdictions or any amount that in the aggregate °
exceeds the Permitted Amount, without the prior written consent of Parent, which consent shall not be
unreasonably withheld.

(ii)  For the avoidance of doubt, any payments made by the Surviving
Company pursuant to this Section 6.09(d) are subject to indemnification under Section 9.02(a)ii);
provided, however, that, other than as contemplated in paragraphs (i) and (ii) above, neither Parent nor the
Surviving Company will take any action for the settlement of any amounts due from the Company for
sales or use taxes to the extent they are Pre-Closmg Taxes, and will not contact state Taxing Authorities
for such purpase or for the purpose of initiating an investigation, audit or assertion that the Surviving
Company owes sales and use taxes for any Pre-Closing Tax Period.

(iv)  The Parent and the Sharcholder Representative will cooperate in good

faith, as and to the extent reasonably requested by the other party, to mitigate, reduce or eliminate any
state sales and use tax that could be imposed upon the Surviving Company in the Permitted Jurisdictions.
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ARTICLE V11
CONDITIONS OF MERGER

Section 7.01  Conditions Applicable to Each Party. The respective obligations of each party to
effect the Merger and the other transactions contemplated hereby is subject to the satisfaction at or prior

to the Effective Time of the following conditions, except, to the extent permitted by applicable Law, that
such conditions may be waived in writing pursuant to Section 8.03 by the joint action of the parties
hereto: .

(a) mmjgg__:mm The Securityholders shall have delivered the
Securityholder Written Action in the form attached hereto as Exhibit F.

) Governmenta) Filings. All required filings with Govemmental Authorities shall
have been made and required consents and approvals shall have been received on terms acceptable to the
parties, and all statutory or regulatory waiting periods applicable thereto, if any, shall have expired or
been carlier texminated. -

(<) No_Injunction. No temporary restraining order or preliminary or permanent
injunction or other Order by any court of competent jurisdiction or other Governmental Authority
preventing consummation of the Merger shall have been issued and be coatinuing in effect, and the
Merger and the other transactions contemplated hereby shall not have been prohibited under any
applicable Law.

Section 7.02  Additional Conditions Applicable to Parent and Merger Sub. The respective
obligations of Parent and the Merger Sub to effect the Merger and the other transactions contemplated
hereby is subject to the satisfaction at or prior to the Effective Time of the following additional conditions
except, to the extent permitted by applicable Law, that such conditions may be waived in writing pursuant
to Section 8.03 by Parent:

(a) > S W . The representations and warranties
set forth in Article III shall be true and correct in all respects (without giving effect to any “materiality™ or
“Company Material Adverse Effect” or similar qualifiers sct forth therein, other than with respect to
Section 3.07(i), at and as of the date hereof and at and as of the Closing Date as if made at and as of each
such time (except for those representations and warranties expressly made as of a particular date, which
shall be true and correct as of such date), except where the failure of such representations and warranties
fo be true and correct, individually and in the aggregate, would not reasonably be expected to have a
Company Material Adverse Effect with respect to the Company (other than Section 3.01, Section 3.02,
Section 3.03, Section 3.04, which representations and warranties shall be true and correct in all respects at
and as of the date hereof and at and as of the Closing Date as though then made).

()  Company’s Agrecments and Covenants. The Company and the Shareholders
shall have performed or complied in all material respects with all agreements and covenants required by
this Agreement (whether or not any Shareholder is a Securityholder) to be performed or complied with by
them on or prior to the Effective Time.

(c) i ect. Since the date of this Agreement, there
shall have been no Company Material Adverse Effect.
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()] ificate. Parent shall have received a certificate of the chief
executive officer or the chief financial officer of the Company confirming the satisfaction of the
conditions set forth in Section 7.02(a) and Section 7.02(b).

(® Dissent. Holders of at Jeast 95% of the Company Stock on a fully diluted basis
shall have agreed to surrender their Certificates and returned to the Company properly completed and
duly executed Transmittal Instructions in exchange for the Merger Consideration.

® Required Consents. All Company Consents shall have been obtained.

® of Di The Company shall have delivered to Parent evidence
reasonably satisfactory to Parent that all persons holding the position of director of the Company (other
than Dan Frawley), in office immediately prior to the Effective Time, have resigned in writing from such
positions effective as of the Effective Time.

(h) " Offer Lettery. The Company shall bave delivered to Parent offer letters executed
by Dan Frawley, Brad Hecht and Jim Olson, in a form mutually acceptable to Parent and Dan Frawley,
Brad Hecht or Jim Olson, as applicable, and such agrecments shall be in full force and effect.

) Jax Certificate. The Company shall have delivered to Parent a certificate, signed
under penalty of perjury and in form and substance as required under Section 897 and Section 1445 of the
Code and Section 1.897-2(h) of the Treasury Regulahons, stating that an interest in the Company is not a
“United States real property interest” as such term is defined in Section 897 of the Code.

()] Enployer Protection Agreements. The Company shall have delivered to Parent
Employer Protection Agreements executed by the Persons set forth on Section 7.09 of the Compa.ny
Disclosure Letter, substantially in the form attached hereto as Exhibit E, and such agreements shall be in
full force and effect.

x) Termination of Liens. The Company shall have delivered to Parent releases
and/or other termination documents (and evidence that cach has been duly recorded with the appropriate
Governmental Authority, including the United States Trademark and Patent Office and United States
Copyright Office) necessary to terminate, release or assign, as the case may be, the Comerica Bank
socurity interest or any other Lien (other than Permitted Liens) in any Company Inteliectual Property
owned by the Company.

m Warrants. Each of the holders of the warrants listed in Section 3.02(a) of the
Company Disclosure Letter shall have surrendered and released all of their rights under their respective
warrants.

(m) MW&MM The Company shall have delivered to Parent
evndence that the Management Rights Letter dated January 30, 2004, from the Company to Venture
Strategy Partners I1, LP and Venture Strategy Affiliates Fund, LP, has been terminated.

Section 7.03  Additjonal Conditions Applicable to Company. The obligation of the Company
to effect the Merger and the other transactions contemplated hereby is subject to the satisfaction at or
prior to the Effective Time of the following additional conditions except, to the extent permitted by
applicable Law, that such conditions may be waived in writing pursuant to Section 8.03 by the Company
or the Shareholder Representative:
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a Pay and Mierp: afj O eS.
and warmranties sgt)fonh in Article IV shall be true and correct in all respects (without giving effect to any
‘ﬁmmﬁality"orsimilarqndiﬁerssetfonhthaﬁn)nmdasofthedaEh«eofmdatmdasoft:hz
Closing Date as if made at and as of cach such time (except for those representations end warranties
expressly made as of a particular date, which shall be true and correct as of such date).

(v)  Paren’s and Merger Sub’s Agreements and Covensnts. The Parent and the
Merger Sub shall have performed or complied in all material respects with all agreemems.and covenants
required by this Agreement to be performed or complied with by it on or prior to the Effective Time.

(c) Officer's Certificate. The Company shall have received a certificate signed on
behalf of an executive officer of Parent confirming the satisfaction of the conditions set forth in Section
7.03(a) and Section 7.03(b).

ARTICLE VI
_ TERMINATION

Section 8.01  Termipation. This Agreement may be terminated at any time prior to the
Effective Time, whether prior to or after the Company Requisite Approval is obtained (except as noted),
as applicable:

(a) by mutual written consent duly authorized by Parent and the Company;

(b) by cither the Company or Parent if the Merger shall not have been consummated
by May 31, 2010, unless extended by agreement of the Company and Parent; provided, however, that the
right to terminate this Agreement under this Section 8.01(b) shall not be available to any party whose
action or failure to act has been a principal cause of or resulted in the failure of the Merger to occur on or
before such date if such action or failure to act constitutes a breach of any provision of this Agreement;

(c) by either the Company or Parent if 8 Governmenta] Authority shall have issued a
non-appealable final Order or taken any other action having the effect of permanently restraining,
enjoining or otherwise prohibiting the Merger;

(d by the Company, upon a breach of any covenant or agreement on the part of
Parent or the Merger Sub set forth in this Agreement, or if any representation or warranty of Parent or the
Merger Sub shall have been untrue when made or shall have become untrue, in sither case such that the
conditions set forth in Section 7.03(a) or Section 7.03(b), above, as the case may be, would not be

satisfied as of the time of such breach or as of the time such representation or warranty shall have become
untrue; and

() by Parent, upon a breach of any covenant or agreement on the part of the
Company set forth in this Agreement, or if any representation or warranty of the Company shall have
been untrue when made or shall have become untrue, in either case such that the conditions set forth in
Section 7.02(a) or Section 7.02(b), above, as the case may be, would not be satisfied as of the time of
such breach or as of the time such representation or warranty shall have become untrue,

Section 8.02  Notice of Termination; Effect of Termination. Any termination of this
Agreement under Section 8.01, above, will be effective immediately upon the delivery of written notice

thereof by the terminating party to the other party. In the event of termination of this Agreement as
provided in Section 8.01, above, this Agreement shall be of no further force or effect, with no liability of
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any pasty to the other parties, except (i) the provisions set forth in the last sentence of Section 5.04, above,
this Section 8.02 and Article X below, shall survive the termination of this Agreement indefinitely, (ii) the
provisions of the Confidentiality Agreements shall survive the termination of this Agreement (subject to
the time period set forth therein), and (jif) nothing herein shall relieve any party from liability for any
intentional or willful breach of this Agreement.

Section 8.03  Waiver. At any time prior to the Effective Time, the partics hereto may, in a
signed writing, to the extent permitted by applicable Law, (i) extend the time for the performance of any
of the obligations or other acts of the other parties hereto, (ii) waive any inaccuracies by the other parties
hereto in the representations and warranties contained herein or in any document delivered pursuant
hereto and (iii) waive compliance by the other parties hereto with any of the agreements or conditions
contained herein. '

ARTICLE IX
INDEMNIFICATION
Section 901  Survival

(a)  Representations and Warranties. The respective representations and warranties
set forth in this Agreement shall swrvive the Closing and will remain in full force and effect thereafter
until March 31, 2011, except that any representation or warranty that would otherwise terminate shall
continue to survive if a notice of a claim shall have been timely given in good faith based on facts
reasonably expected to establish a valid claim under this Article IX on or prior to such termination date,
until the related claim for indemmification has been satisfied or otherwise resolved as provided in this
Article IX; provided, however, that (i) the representations and warranties set forth in Section 3.10 and
Section 3,16 shall survive the Closing and will remain in full force and effect thereafter until ninety (90)
calendar days following the expiration of the applicable statute of limitations with respect thereto and (ii)
the representations and warranties set forth in Section 3.01, Section 3.02, Section 3.04, Section 4.01,

Section 4.02 and Section 4.07 (together, the “Fundamental Representations™) shall survive indefinitely.
) Covenants and Agreements. All covenants and agreements to be performed in

their entirety prior to the Closing Date shall terminate upon the Closing except as expressly provided
herein. All covenants and sgreements to be performed in whole or in part after the Closing Date shall
survive in accordance with their terms.

Section 9.02  Indemnification by the Shareholders.
(2)  Indemnification by the Shareholders. Subject to the other provisions of this

Article IX, from and after the Effective Time, the Shareholders, in sccordance with their respective Pro
- Rata Interests, shall indemnify, defend and hold harmless Parent and its Subsidiaries (for avoidance of
doubt, including the Surviving Entity and its Subsidiaries), and their mpectxve directors, officers,
employees, agents, attorneys and consultants and their suceessors and assigns (the “Parent Indempified
Parties”) from and against any and all Losses incurred or suffered by any such Parent Indemnified Parties
directly or indirectly as a result of, with respect to, arising from or in connection with:

(i) any misrepresentation or breach of any representation or warranty
contained in Article Il of this Agreement (disregarding for this purpose any materiality or “Company
Material Adverse Effect” qualification contained therein other than with respect to Section 3.07(i));
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(i)  any breach of or any failure to perform any covenant or agreement of the
Company set forth in this Agreement; and

(i)  all Pre-Closing Taxes, to the extent they exceed the amounts reserved for
Pre-Closing Taxes in the Closing Date Statement.

®) Limitations. The Shareholders shall be required to indemnify and hold harmless
pursuant to Section 9.02(a) with respect to Losses incurred by Parent Indemnified Parties only to the
extent the aggregate Losses exceed Five Hundred Thousand Dollars ($500,000) (the “Basket™),
whereupon the Shareholders shall then be liable for all Losses; provided, that the maximum aggregate
liability of the Sharcholders to all Parent Indemnified Parties taken together for all Losses pursuant to
Section 9.02() shall not exceed the Holdback Amount plus the amount of any Earn-Out Consideration, if
any, camed (the “Indemnification Cap™). Notwithstanding the foregoing, (i) the Basket and
Indemnification Cap shall not apply to claims that relate to a breach or inaccuracy of the Fundamental
Representations; provided, that the aggregate amount required to be paid by any Shareholder in respect of
indemnification resulting from a breach or insccuracy of the Fundamental Representations shall not
exceed the Merger Consideration; and (ii) the Basket shall not apply to claims that relate to a breach or
inaccuracy of the representations and warranties set forth in Section 3.16 or Claims under Section
9.02(a)iii).

(¢) Pro Rata In the event that the Sharcholders are or become liable under this
Article IX in an amount that exceeds the Indemnification Cap, each Sharcholder shall be liable for his,
her or its pro rata portion of such amount in accordance with their respective Pro Rata Interest, subject to
the other limitations set forth in this Agreement.

Section 9.03  }ndemmnification by Parent. Subject to the other provisions of this Anticle IX,
from and after the Effective Time, Parent shall indemnify, defend and hold harmless the Securityholders
(the “Securityholder Indemnified Parties™ from and against any and all Losses incurred or suffered by
any such Securityholder Indemnified Parties directly or indirectly as a result of, with respect to, arising
from or in connection with: (a) any misrepresentation or breach of any representation or warranty of
" Parent or Merger Sub set forth in Article IV of this Agreement; or (b) any breach of or any failure to
perform any covenant or agreement of Parent or Merger Sub set forth in this Agreement.

Section 9.04  Miscellaneous.

(a) No Indemnified Party shall be entitled to recover more than the full amount of
any Loss incurred by such Indemnified Party under the provisions of this Agreement in respect of any
such Loss. Without limiting the generality of the foregoing, the amount of any Losses subject to
indemnification under Section 9.02 shall be reduced by the amounts actually recovered by the
Indemnified Party (or its related Persons) incuiring such Lass under applicable insurance policies with
respect to claims related to such Losses.

(b) The waiver by any party hereto of any conditions set forth in Article VII will not
affect or limit the provisions of this Article IX in any manner.

(c) Except as otherwise payable pursuant to a Third Party Claim, no Indemnifying
Party shall be liable pursuant to Section 9.02 to any Indemnified Party for any consequential, incidental or
punitive Losses or Losses for lost profits.

@ For avoidance of doubt, the Shareholders shall not be responsible for any
payments made to any Dissenting Shareholders in excess of the Dissenting Shareholder Payment Amount
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or for any associated or related costs or expenses of the Company incurred in connection with
negotiations and Proceedings relating to the Dissenting Shares or the fair value thereof.

Section 9.05  Claims.

(a) Notice of Claim. Promptly after the receipt by a Parent Indemnified Party or a
Securityholder Indemnified Party, as appropriate (the “Indemanified Party™), of a notice of any claim,
action, suit or proceeding by any third party (s “Third Party Claim™) or upon becoming aware of any
other facts, circumstances or events, m either case that would reasonably give rise to a right to
indemnification pursuant to this Article DX, such Indemnified Pasty shall give written notice of such claim
to the indemnifying party hereunder (the “Indempifving Party™), stating the nature and basis of the claim
and the amount thereof, to the extent known, along with copies of the relevant documents evidencing the
claim and the basis for indemnification sought. Failure of the Indemnified Parsty to give such notice shall
not relieve the Indemnifying Party from liability on account of such indemnification, except if (and then
only) to the extent that the Indemnifying Party is actually prejudiced thereby. Thereafler, the Indemnified
Party shall promptly deliver to the Indemnifying Party copies of all notices and documents (including
court papers) received by the Indemnified Party relating to the Third Party Claim or such other claim.

(b)  Assumption of Defense of Third Party Claims. The Indemnifying Party shall
have the ngh! to assume control of the defense of the Indemnified Party against any Third Party Claim
with couhsel of its choice reasonably satisfactory to the Indemnified Party and control the defense of such
Third Party Claim (x) if it elects to do so within twenty (20) Business Days following receipt of the notice
with respect thereto and (y) so long as the Indemnifying Party conducts such defense actively and
diligently. The Indemnifying Party may not assume control of the defense of a Third Party Claim (or
shall nbt be required to assume control of a Third Party Claim) if the Third Party Claim of which it secks
to assume contro} (or has assumed control) (i) seeks non-monetary relief; (ii) if determined adversely to
the Indemnified Party, could, in the reasonable judgment of the Indemnified Party, have a material
adverse effect on such Indemnified Party; (iii) involves criminal or quasi-criminal alegations; (iv)
involved a claim which the Indemnifying Party failed or is failing to vigorously prosecute or defend; or
(v) involves a claim that is reasonably expected to result in Losses to the Indemnified Party in excess of
the Indemnifying Party’s indemnification obhganon hereunder in light of the limitations set forth in this
Article IX. The Indemnifying Party shall not, in the defense of such Third Party Claim, consent to the
entry of any judgment (other than a judgment of dismissal an the merits without costs) or enter into any
setflement without the written consent of the Indemnified Party, which consent shall not be unreasonably
withheld, delayed or conditioned, unless (1) there is no finding or admission of any violation of any
applicable Law, (2) the sole relief provided is monetary damages that are reimbursed in full as
indemnified Losses and (3) the settlement shall include the giving by the claimant or the plaintiff to the
Indemnified Party of a releass from all liability in respect to such claim or litigation. If the Indemnifying”
Party assumes the defense of a Third Party Claim, the Indemnified Party shall be entitled to participate in
the defense of the claim, but the Indemnified Party shatl bear the fees and expenses of any counsel .
retained by it to participate in its defense unless either of the following apply: (A) the employment of
such counsel has been authorized in writing by the Indemnifying Party or (B) the Indemnifying Party’s
legal counse] has advised the Indemnifying Party in writing, with a copy to the Indemnified Party, that
there is a conflict of interest that would make it inappropriate under applicable standards of professional
conduct 10 have common counsel. If either clause (A) or (B) in the immediately preceding sentence is
applicable, then the Indemnified Party may cmploy separate counsel at the expense of the Indemnifying
Party to represent the Indemnified Party, but in no event shall the Indemnifying Party be obligated to pay
the reasonable costs and expenses of more than one such separate counsel for any one Third Party Claim.
If the Indemnifying Party elects not to assume control of the defense of an action contcmplated by this
Article IX within the manner contemplated above, or, if control of the defense of such action is assumed
by the Indemnifying Party, the Indemnifying Party fails to conduct the defense actively and diligently, (I)
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the Indemnified Party may defend against the action in any manner it reasonably may deem appropriate;
provided, however, that the Indemnified Party shall consult with the Indemnifying Party in connection
therewith; () the Indemnifying Party will reimburse the Indemnified Party promptly and periodically for
the reasonable costs of defending against the action (including reasonable attomeys® fees and expenses) to
the extent such costs are Losses for which the Indemnified Party is entitled to indemnification therefor
hereunder; and (TIT) the Indemnifying Party will remain responsible for any costs the Indemnified Party
may incur resulting from the action to the extent such costs are Losses for which the Indemnified Party is
entitled to indemnification therefor hereunder.

Section 9.06 Payment. If an Indemnified Party desires to seek indemnification under this
Article IX, the Indemnified Party shall give reasonably prompt written notice to the Indemnifying Party
specifying the facts constituting the basis for such claim and the amount, to the extent known, of the claim
asserted. Until the end of the applicable survival period specified in Section 9.01, no delay on the part of
an Indemnified Party in giving a notice of claim will relieve the Indemnifying Party from any of its
obligations under Article IX unless (and then only to the extent) that the Indemnifying Party is prejudiced
thereby. In the event that, within the thirty (30) day period after a notice of claim is received by the
Tndemnifying Pany the Indemnifying Party does not contest such claim in writing to the Indemnified
_Party as provided in this Section 9.06, the Indemnifying Party will be conclusively deemed to have
consented to the recovery by the Indemnified Party of the full amount of Loss specified in the notice in
accordance with this Article IX. If the Indemnifying Party disputes such claim for indemnification, it
shall notify the Indemnified Party within thirty (30) days after its receipt of the notice of such claim for
indemnification, whereupon the Indemnified Party and the Indemnifying Party shall meet and attempt in
good faith to resolve their differences with respect to such claim for indemnification. If the dispute has
not been resolved within thirty (30) days after such parties first met to attempt a resolution, either the
Indemnifying Party or the Indemnified Party may initiate litigation in accordance with Article X of this
Agreement. In the event that the Indemnifying Party disputes a claim by an Indemnified Pasty, then such
disputed claim will be resolved by either (i) a written settlement agreement executed by the Indemnified
Party, on the one hand, and Indemnifying Party, on the other hand, or (ii) in the absence of such a written
settiement agreement, by such litigation. The Shareholder Representative shall be the Person to receive
potices and make decisions in accordance with the procedures set forth in Section 9.06.

Section 9.07. Adjustments to Merger Considerstion. The Company, Parent, the Surviving
Entity and the Securityholders agree to treat each indemnification payment pursuant to this Article IX as
an adjustment to the consideration to be issued pursuant to the Merger for all Tax purposes and shall take
no position contrary thereto unless required t6 do so by applicable Tax Law pursuant to a determination
as defined in Section 1313(a) of the Code.

Section 9.08  Sole and Exclusive Remedy. Except (i) as otherwise provided below, (ii) any
post-Closing payments owed or made pursuant to Section 2.14 and (iii} with respect to the matters
governed by Section 6.09, the indemnification provided for in this Article IX, subject to the limitations set
forth herein or therein, shall be the exclusive post-Closing remedy available to any Indemnified Party in
connection with any Losses arising out of the matters set forth in this Agreement or the transactions
contemplated hereby; provided, however, that nothing herein will limit in any way any such Indemnified
Party’s (A) remedies in respect of fraud or willful breach of any representation, warranty, covenant or
agreement herein, or (B) rights hereunder to injunctive or other equitable relief to enforce its rights under
this Agreement or in connection with the transactions contemplated hereby.
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ARTICLE X
GENERAL PROVISIONS

Section 10.01 Notices. All notices and other communications given or made pursuant hereto
shall be in writing and shall be deerned given and received when delivered personally, three (3) Business
Days after being mailed by registered or certified mail (postage prepaid, retumn receipt requested), one (1)
Business Day after being delivered by an express courier (with confirmation), or when sent by facsimile
{with confirmation), in each case to the parties at the following addresses or facsimile numbers, as the
case may be (or at such other address or facsimile number for a party as shall be specified by like changes
of address or facsimile number) and shall be effective upon receipt:

If to the Company:
with copies (which shall not constitute notice) to:

244 First Avenue N.
Minneapolis, MN 55401
Attention: Daniel Frawley
Facsimile: (651) 305-7290 -

if to the Skareholder Representative:

Walden VC LLC

750 Battery Street

San Francisco, CA 94111
Attention: Matt Miller
Facsimile: (415) 391-7262

with copies (which shall not constitute notice) to:

Maslon Edelman Borman & Brand, LLP
3300 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN 55402

Attention: Terri Krivosha

Facsimile: (612) 642-8340

if to Parent or Merger Sub, to:
Corporate Executive Board
1919 N. Lynn Street
Arslington, VA 22209
Attention: Jesse Levin
Facsimile: (571) 303-3100

with copies (which shall not constitute notice) to:
Kirkland & Ellis LLP

655 Fifteenth Street, N.W.
Washington, D.C. 20005-5793
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Attention: Mark D. Director, Esg.
Facsimile: (202) 879-5200

- Section 10.02  Further Assurances. The parties agree (a) to furnish upon request to each other
such information, (b) to execute and deliver to each other such other documents, and (¢) to do such acts
and things, all as the other parties may reasonably request for the purpose of carrying out the intent of this
Agreement and the documents referred to in this Agreement.

Section 10.03 Headings. The headings contained m this Agreement are for reference purposes
only and shall not affect in any way the meaning or interpretation of this Agreement.

Section 10.04 Severability. If any term or other provision of this Agreement is invalid, illegal
or incapable of being enforced by any rule of Law or public policy, all other conditions and provisions of
this Agreement shall nevertheless remain in full force and effect so long as the economic or legal
substance of the transactions contemplated hereby is not affected in any manner adverse to cither party.
Upon such determination that any term or other provision is invalid, illegal or incapable of being
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the
original intent of the parties as closely as possible in an acceptable manner to the end that transactions
contemplamd hereby are fulfilled to the extent possible. .

Section 10,05 Entire Agrecrment. This Agreement (mcludmg the documents and instruments
referred to in this Agreement) constitutes the entire agreement of the parties and supersedes all prior
agreements and understandings, both written and oral, among the parties with respect to the subject matter
hereof and is not intended to confer upon any other Person any rights or remedies hereunder.

Section 10.06 Assignment. This Agreement shall not be assigned by operation of Law or
otherwise, except that Parent and Merger Sub may assign all or any of their respective rights hereunder
and thereunder to any Affiliate.

Section 10.07 Parties jp Interest. Subject to Section 10.06, above, this Agreement shall be
binding upon and inure solely to the benefit of each party hereto, and nothing in this Agreement, express
or implied, is intended to or shall confer upon any other Person any right, benefit or remedy of any nature
whatsoever under or by reason of this Agreement.

Section 10.08 Goveming Law. This Agreement shall be governed by, and construed in
accordance with, the Laws of the State of Delaware, without regard to its conflicts of laws provisions
(except to the extent that the MBCA is mandatorily applicable).

Section 10.09 i i antics. Any event or
condition specificaily dxsclooed in any section of the Compa.ny Dlsclosure Lcmr in a manner that makes
its relevance to another section of such letter apparent on the face of such disclosure shall be deemed
included in such other section. Parent and Merger Sub acknowledge and agroe that: (i) the Company has
not made any representations or warranties other than as specifically set forth in this Agreement or any
certificate or other document delivered pursuant to this Agreement; (ii) neither Parent nor Merger Sub is
relying on any representation or warranty other than those set forth in this Agreement or any certificate or
other document delivered pursuant to this Agreement; and (fii) Parent and Mergcr Sub have had ample
opportunity to conduct due diligence on the Company. Except as set forth in this Agreement or any
certificate or other document delivered pursuant to this Agreement, the Company disclaims all other
representations and warranties of any kind, including without limitation any financial projections or future
prospects of the Company.
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Section 10.10  Enforcement. The parties agree that irreparable damage would occur in the event
that any of the provisions of this Agreement were not performed in accordance with their specific terms
or were otherwise breached. 1t is accordingly agreed that the partics shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of
this Agreement, in addition to any other remedy to which they are entitled at law or in equity. The parties
hereby (i) submit to the jurisdiction of any federal or state court sitting in the State of Delaware, (ii) agree
not to object to venue in such courts or to claim that such forum is inconvenient, and (iii) agree that notice
or the service of process in any Proceeding shall be properly served or delivered if delivered in the
manner contemplated by Section 10.01 hereof. Except as otherwise set forth herein, all rights and
remedies existing under this Agreement are cumulative to, and not exclusive of, any rights or remedies.
otherwise available under applicable Law.

Section 10,11 Amendments. No amendment of any provision of this Agreement shall be valid
unless the same shall be in writing and signed by Parent, Merger Sub, the Company and the Sharcholder
Representative (on behalf of the Shareholders).

Section 10.12 Counterparts This Agreement may be executed in two (2) or more counterparts
and by exchange of original, facsimile and/or Portable Document Format (a/k/a “.PDF") signature pages,
all of which shall be considered one and the same agreement end shall become cffective when
counterparts of such signature pages have been signed by each of the pasties and délivered to the other
parties, it being understood that each party need not sign the same counterpart signature page.

Section 10.13  Inteypretation. When a reference is made in this Agreement to Articles, Sections,
Exhibits or Annexes, such reference will be to an Asticle or Section of or Exhibit or Annex to this
Agreement unless otherwise indicated. The table of contents contained in this Agreement is for reference
purposes only and will not affect in any way the meaning or interpretation of this Agreement. Whenever
the words “include,” “includes™ or “including” are used in this Agreement, they will be deemed to be
followed by the words “without limitation.” Unless the context otherwise requires (i) “or” is disjunctive
but not necessarily exclusive, (ii) words in the singular include the plural and vice versa, (iii) the use in
this Agreement of a pronoun in reference to a party hereto includes the masculine, feminine or neuter, as
the context may require, and (iv) terms used herein that are defined in GAAP have the meanings ascribed
to them therein. No provision of this Agreement will be interpreted in favor of, or against, either of the
parties to this Agreement by reason of the extent to which either such party or its counsel participated in
the drafting thereof or by reason of the extent to which any such provision is inconsistent with any prior
draft hereof, and no rule of strict construction will be applied against cither pérty hereto. The Company
Disclosure Letter, as well as all Exhibits and the Anmex hereto, shall be deemed part of this Agreement
and included in any reference to this Agreement. This Agreement will not be interpreted or construed to
roquire either party to take any action, or fail to take any action, if to do so would violate any applicable
Law. References to the “other party” or “cither party” will be deemed to refer to the Company, Parent or
the Merger Sub, as the case may be. References herein to “ordinary course of business” shall be deemed
to include “in a manner consistent with past practices.”

Section 10.14 _Dispute Resolution. Any dispute among the parties hereto arising on or afier the
Closing Date, other than any dispute with respect to the calculation of the Working Capital Adjustment
arising under Section 2.14, which shall be resolved in accordance with Section 2.14, shall be resolved in
accordance with the arbitration provisions of this Section 10.14 set forth below:

(¥ The parties shall attempt in good faith to resolve any dispute arising out of or
relating to this Agreement or the breach, termination or validity thereof promptly by negotiation between

executives who have authority to settle the controversy. Any party may give the other written notice that
a dispute exists (a “Notice of Dispute™). The Notice of Dispute shall include a statement of such party’s
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position. Within 20 Business Days of the delivery of the Notice of Dispute, executives of both parties
shall meet at a mutually acceptable time and place, and thereafter as long as they both reasonably deem
necessary, to exchange relevant information and attempt to resolve the dispute. If the matter has not been
resolved within 45 days of the disputing party’s Notice of Dispute, or if the parties fail to meet within 20
days, either party may initiate arbitration of the controversy or claim as provided hereinafter. :

® If a negotiator intends to be accompanied at a meeting by an attorney, the other
negotiator shall be given at least three working days’ notice of such intention and may also be
accompanied by an attorney. All negotiations pursuant to this clause are confidential and shall be treated
as compromise and settlement negotiations for purposes of the Federal Rules of Evidence and state rules
of evidence. ‘

() Any controversy or claim arising out of or relating to this Agreement or the
breach, termination or validity thereof, or the Contemplated Transactions, if not settled by negotiation as
provided above in Section 10.14(a), shall be settled by arbitration in Chicago, IL, in accordance with the
CPR Rules for Non-Administered Arbitration of Business Disputes, by three arbitrators. Each party shall
choose one arbitrator and the two arbitrators so chosen shall choose a third arbitrator The arbitrators shall
be appointed as provided by CPR Rule S, Selection of Arbitrators. The arbitration procedure shail be
governed by the United States Arbitration Act, 9 US.C. §1-16, and the award rendered by the arbitrators
shall be final and binding on the parties and may be entered in any court having jurisdiction thereof. -

(d)  Each party shall have discovery rights as provided by the Federa! Rules of Civil
Procedure within the limits imposed by the arbitrators; provided, however, that all such discovery shall be
commenced and concluded within 90 days of the selection of the third arbitrator. :

(c) It is the intent of the parties that any arbitration shall be concluded as quickly as
reasonably practicable. Unless the parties otherwise agree, once commenced, the hearing on the disputed
matters shall be held four days a week until concluded, with each hearing date to begin at 9:00 a.m. and to
conclude at 5:00 p.m. The arbitrator shall use all reasonable efforts to jssue the final award or awards
within a period of five Business Days after closure of the proceedings. Failure of the arbitrator to meet
the time limits of this Section 10.14 shall not be a basis for challenging the award.

(f)  The arbitrators shall instruct the non-prevailing parties to pay all costs of the
proceedings, including the fees and expenses of the arbitrators and the reasonable attomeys® fees and
expenses of the prevailing parties. If the arbitrators determine that there is not a prevailing party, each
party shall be instructed to bear its own costs and to pay one-half of the fees and expenses of the
arbitrators.

[Signatures follow.)
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IN WITNESS WHEREOF, the partios hereto have osnsed this Agreement and Plan of Merger to
be executed as of the date first written above,

THE CORPORATE EXECUTIVE BOARD
COMPANY

Pt J o
B ensabacat L Clonchan T s

NLS ACQUISITION CORP.

Print Name:_
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IN WITNESS WHEREOF, the parties hereto huve censed this Agreement and Mearger
be executed as of the date first written sbove. Pl of bt

THE CORPORATE EXECUTIVE BOARD
COMPANY

By:
Print Name:
Tite

NLS ACQUISITTON CORP.

Print Name: IOV CE <)

Title: Direcitny
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ICONOCULTURE, INC.

W:Mﬂ%_—
Print Name: Dan Frawlcy

Title: Chief Executive Officer
WaldeaVC, LLC

By:
solely in its capacity &s the Sharcholdor Reprosentative

Signature Page-
Agreement and Plan of Merger
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TCONOCULTURE, INC.

WaldeoVC, LLC
solely i its oxpacity as ider Represcatative
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AMENDMENT TO -
AGREEMENT AND PLAN OF MERGER

THIS AMENDMENT TO AGREEMENT AND PLAN OF MERGER, dated as of May 7, 2010
(this M").uenwedmtobymdmgmempomehecuhve Board Company, a Delaware
corporation (the “Parept™), NLS Acquisition Corp., a Minnesota corporation (the “Merger Syb™),
Iconoculture, Inc., a Minnesota corporation (the “Company”), and WaldenVC, LLC, & California limited
liability company, in its capacity as the Shareholder Representative.

RECITALS

WHEREAS prevxouslyeutcredmtot}momAgeemcntmdleofMager dated
as of April 30, 2010 (the ‘MAMQY’), and

WHEREAS, the parties wish to document their agreement to exclude certain professional fees
_ incurred in connection with the Merger Agreement and the transactions contemplated thereby from the
definition of “Total Expenses™ used in determining the Cash Contribution performance of the Company
for the fiscal year endod December 31, 2010 for purposes of calculating the Barn-Out Consideration, if
any, to which shareholders of the Company will be entitled pursuant to the Merger Agreement, in the
form of this Amendment;

NOW, THEREFORE, in considerstion of the foregoing recitals and the represcntations,
warranties, covenants and agreements contained herein, and subject to the terms and conditions sct forth
bezrcin, the Company, Sharcholder Representative, Parent and the Merger Sub hereby agree as follows:

L The definition of “Total Expm"mumedmAppendletoAmmundleof
Merger is amended to read in its entirety as follows:

“Total Expenges™ means total operating expenses incurred by the Company for 2010
excluding: (a) the Comipany Transaction Coats; (b) all severance expenses associated
with personnel set forth on Section 2.15 of the Corupeany Disclosure Letter; (c) the
aggregate amount of all fees (and, if applicable, reimmbursement of expenses) due to all .
legal and accounting sdvisors of the Company and those employces of the Company who
bave negotiated employment agreements with the Surviving Company, inchuding Masion,
Edelman, Borman & Brand, LLP, legal counsel to the Company, and Briggs & Morgan,
legal counsel to such employees, incurred by the Company and/or such employees in
connection with the transactions contemplated hereby; provided, however, that if such
amounts exceed $185,000 then all amounts in exoess of $185,000 shall be included in
Total Expeunses calculation; (d) any bonus payments that the Parent approves, in its sole

" discretion, that are awarded or paid to Company employees during the Eamn-Out Pexiod;
md(e)myexpmseiwmedonecognmd in connection with the vesting, cxercise,
conversion or cancellation of amy warrants or stock options outstanding immediately
prior to the consummation of the Merger.

2. Except as set forth above, nootherwmlmdeond:uonsofmeMergaAgnemmtshﬂl
benltuedbym:smnmdmem.

3. ThisAmmdmmshaﬂbeconsiderednpmdﬂhMetguAyumentmdisbeing

entered into subject to all of the terms and conditions of the Merger Agreement, specifically including but
not limited to Sections 10.05, 10.08 and 10.12 thereof.
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IN WITNESS WHEREOF, the puties heve caused this Amendment to Agreement and Plan of
&wbbmd.dmﬁﬁngmm

THE CORPORATE EXECUTIVE BOARD
COMPANY
By:

PritName: __ [y Mgpaha-
: €0

Tide:

NLS ACQUISITION CORP.

By: ==
Print Name: !

Titl: _Cwiee Fwa
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ICONOCULTURE, INC.

P —%%:
int Name:
Title: ) o0

WaldenVC, LLC.

By:
solely in its capacity as the Shareholder Representative
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ICONOCULTURE, INC.

By:
Print Name:
Titde:

WaldnVC, LL.C

o e 10

solely in itx capacity as the Sharcholder Representative
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Exhibit B

ARTICLES OF INCORPORATION
OF
ICONOCULTURE, INC.

ARTICLE ]
The name of this Corporation is Iconoculture, Inc.
ARTICLE II

The registered office of this Corporation is CT Corporation located at 100 S. Fifth St.,
Suite 1075, Minneapolis, MN 55402,

ARTICLE I

This Corporation is authorized to issue an aggregate total of one hundred (100) shares, all
of which shall be designated Common Stock, having a par value of $0.01 per share.

ARTICLE IV
No shareholder of this Corporation shall have any cumulative voting rights.
ARTICLEV

No shareholder of this Corporation shall have any preemptive rights by virtue of Section
302A.413 of the Minnesota Statutes (or similar provisions of future law) to subscribe for,
purchase, or acquire any shares of the Corporation of any class, whether unissued or now or
hereafter authorized, or any obligations or other securities convertible into or exchangeable for
any such shares.

ARTICLE VI

Any action required or permitted to be taken at a meeting of the Board of Directors of
this Corporation not needing approval by the shareholders under Minnesota Statutes, Chapter
302A, may be taken by written action signed, or consented to by authenticated electronic
communication, by the number of directors that would be required to take such action at a
meeting of the Board of Directors at which all directors were present.

ARTICLE VII

To the fullest extent permitted by applicable law, a director shall have no personal
liability to the Corporation or its shareholders for breach of fiduciary duty as a director. Any
amendment to or repeal of this Article VII shall not adversely affect any right or protection of a
director of the Corporation for or with respect to any acts or omissions of such director occurring
prior to such amendment or repeal. If such applicable laws are hereafter amended to authorize
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the further elimination or limitation of the liability of directors, then the liability of a director of
the Corporation in addition to the limitation on personal liability provided herein shall be limited
to the fullest extent permitted by such laws, as amended. Any repeal or modification of this
Article by the shareholders of the Corporation shall be prospective only and shall not adversely
affect any limitation on the personal liability of a director of the Corporation existing at the time
of such repeal or modification.

e
rea
MAY 07 amg h

Of State

TRADEMARK
RECORDED: 12/30/2014 REEL: 005432 FRAME: 0235



