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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In rer Chapter 11

UNIVERSAL BUILDING PRODUCTS,
INC,, eral}

Case No, 10-12453 (MFW}

Jointly Administered

Debtors. Re: Docket Nos, 15, 168

T T I i e S e W

FINAL ORBER (1) APPROVING ASSET PURCHASE AGREEMENT
AND AUTHORIZING SALE QF DEBTORS ASSETS,
(1D AUTHORIZING SALE OF ASSETS FREE AND CLEAR OQF
LIENS, CLAIMS, AND INTERESTS AND (JII) GRANTING RELATED RELIEF

Upon the motion, dated Augast 4, 2010 {the “Sale Motion™) of the sbove-captioned
debtors and debtors-in-possession (the “Debrors™} for the entry of an order pursuant to §§ 1053, ’-

363 and 365 of Title 11 of the United States Code (the *Bankmptey Code™ and Rules 2002,

6004, 6006 and 9014 of the Federal Rules of Bankruptey Procedure (the “Bankruptey Rules™)

authorizing the Debtors to, dnfer alfa, (3} entey Into that céstain Asset Purchase Agreement, dated
as of August 3, 2010, between UBP Acquisition Corp. (*Purchaser”) and the Debtors (the

clear of all Lisns, Claims, and Interests (ag defined herein), with such sale to be in accordance

The Liebiors in these chapior 11 cases, aleng with the last four digits of cach Debtor's federal taxpayer-
identification number, are: (i) Universal Building Products, Inc. (78840 {11} Acgubrage, Tug. (3418); (i) Don
De Cristo Conerete Accessories, Ine. (7547); (iv} Porm-Uo, Ine. {0079); and (v} Universal Form Clanip, Ine.
{2003}, The address of the Debtors” corporate headquaniers i 15172 Goldenwest Circle, Westrinster,
California B2583,

Capitalized terms used but not defined herein shall have the meanings aséribed to such teoos in the Sale
Motion, the Agreement, of the Order (4) dpproving Bid Procedures Relating to Sale of Debtors® Assets; k
{8) Scheduling Hearing to Consider Sale and Appraving Form and Matter of Notices; (C) Approving Expense

Reimbursement Provivion and Break-up Fee; and (D Granting Relared Relisf. Notwithstanding the fovegoing,
the ternn “Acqulred Assets™ as used hersin does not include the Excliuded Property, as that teym is used inthe !
Final Order (I} (4) Awthorlzing and Approving Debrors’ Post-Petition Financing; (Bl Granting Lisns and

Secunrity Inferests and Providing Superpriority Administrarive Expenve Status; (€} dwhorizing Use of Cask ,
Collateral and Affording Adeguate Protection; and (D) Modifying Automatic Stay (the “Final DIP Order™), |

KDL 1TH44229.3
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with the terms and conditions of the Agreement; and (1) granting related relief; and this Court

having entered an order dated August 27, 2010 {Docket No, 169] (the “Bid Procedures Order”

and attached as Exhibit 1 thereto, the “Bid Procedures™) authorizing the Debiors to conduet, and
approving the terms and conditions of, the Auction to consider higher or otherwise better offers
for the Acquired Assets, establishing a date for the Auction, and approving, fnter alia, (i} the Bid
Procedures in connection with the Auction, (i) the form and manner of notice of the Auction and
Bid Procedures, and {1ii) the Expense Reimbursement and Break-Up Fee; and the Cowt having
entered the Iterim Order (I} Approving Asset Purchase dgreement and Authorizing Sale of |
Debtors’ Assets, (H) Authorizing Sale of Assets Free and Clear of Liens, Claims, and Interests
and (110 Grawing Related Relief {Docket No. 168] appwoving the sale of the Acquired Asgets to
the Purchaser on an interim basiz (the “Interim Crder”) to enable the Purchaser to begin

imanediately taking possession of the Acquired Assets pending either the passage of the deadline

to subtit bids , which was September 1, 2010 at 12:00 p.m, prevailing Eastern Time (the “Bid
Deadline™), without submission of any Qualified Bids or the conduct of the Auction with
Purchaser emerging as the Successful Bidder; and the Court having jurisdiction to consider the
Sale Motion and the relief requested therein in accerdance with 28 U.S.C. §§ 157(b)(2) and
1334; and consideration of the Sale Motion, the relief requested therein, and the responses
thereto being a core proceeding in accordance with 28 11.8.C. § 157(b); and the appearance of all
interested parties and all responses and objections to the 3ale Motion having been duly noted in
the record of the bearing on August 26 and August 27, 2010 (the “Interim Sale Hearing™); and
upon the record of the Interim Sale Hearing, and all other pleadings and proveedings in these

chapter 11 cases, including the Sale Motion; and it appearing that the relief requested in the Sale
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Motion ix in the best interests of the Debtors, their estates, their ereditors and all other parties in

interest; and after due deliberation and sufficient cause appearing therefor;
IT IS HEREBY FOUND, DETERMINED AND CONCLUDED THAT:

A. The findings and conclusions set forth herein constitute the Court’s findings of
fact and conclusions of law pursuant to Bankruptey Rule 7052, made applicable to this
praceeding pursuant to Bankruptey Rule 9014,

B, To the extent any of the following findings of fact conatitute conclusions of law, '
they are adopted as such. To the extent any of the following conclustons of law constitute
findings of fact, they are adopted as such.

C. The Court has jurisdiction over this matier and over the property of the Debtors’
extates, including the Acquired Assets, 16 be sold, transferred or conveyed pursuant to the

Agreement, and their respective estates pursuant to 28 1.S.C. §§ 157 and 1334, This matteris a

core proceeding pursuant to 28 ULS.C. § 157(h)(2). Venue of these chapter 11 cases and the Sale
Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409,

D. The statutory predicates for the relief sought in the Sale Motion and the basts for
the approvals and authorizations herein are (i) Bankiuptey Code §§ 102, 105, 363, 365, 1123,
1141 and 1146, and (1) Bankruptey Rules 2002, 6004, 6006 and 9014,

E. On August 4, 2010 (the “Petition Date™), the Debtors filed vohuntary petitions

under chapter 13 of the Bankruptey Code. The Debtors ceased operating before the Petition

Date, except for certain operations of the Debtors Form-Co, Ine. and Acgubrace, Ine.

All findings of fact snd conclusions of Jaw anndunced by the Court at the Interim Sale Hearing in relation to the
Sale Mation are hereby incorporated berein to the axtent nat inconsistent herewith, Solely with respect 1o or in
connestion with the BExcluded Property, the Hodings inthis Order shall aot bind the Commitice or sny
Yiquidating frustes or other sntity charged with the power to proseente, own, hold, liquidate, or distribute the
Excluded Propesty.

KB 176343202
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F, On the Petition Date, the Debtors filed motions to approve the Bid Procedures

[Docket No. 14] and the sale of the Acquired Assets to the Purchaser. The statutory conimittes
of unsecured creditors appointed in these chapter 11 cases (the *Comreittee”) filed an objection
to the proposed Bid Procedures [Docket No. 94] and to the entry of an order approving post-
petition financing on a final basis [Docket No. 95]. The Committee also filed a motion to
prohihit the Purchaser from credit bidding its secured debt to purchase the Acquired Assets
[Docket No. 961, In order to resolve the Commiitee’s ohjections and the motion to prohihit the
Purchaser from credit bidding, the Debtors, the Purchaser apd the Coramittee agreed that {a) the |
Debtors would seek eniry of the Interim Order on an emergency basis; (b) the Purchaser would i
immediately begin to take possession of the Acquired Assets Lo enable the Debtors o realize
certain admimstrative saviags and mit borrpwings under the pest-petition credit facility, whick

savings would inure 1 the benefit of the Debiors’ estate; (¢) the Auction would be held in the

event that the Debtors received one or more Qualified Bids (other than Purchaser’s bid) on or
before the Bid Deadline of September 1, 2010 at 12:00 p.m. prevailing Fastern Time; (d) if the
Debtors reccived no additional Qualified Bids before the Bid Deadline, or in the cvent that an
Auction ocourred and the Purchaser was the Successful Bidder, the Debtors would submit a final

order under certification of counsel, which final order would be identical in all material respects

to the Interim Order, and the Committes consented without objection to entry of such a final
order; and (e} in the event an Auction ocourred and the Purchaser was not the Successful Bidder,
(1) conveyance of the Acquired Assets to the Purchaser would be rescinded and all right, sitle and 1
interest in the Acquired Assets would be deemed re-vested in the Debtors {provided that the
Interim Order will otherwise remain in full force and effeet), (i) all Liens, Claims and Interests

in the Acquired Assets would sttach to the Acquired Assets to the same extent as prior to entry of

K& 176442252
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the Interim Order; and {iv) the Successful Ridder would (1) reimburse Purchaser for all costs and

expenses incurred by Purchaser in transferring or storing Acquired Assets pursuant to the Interim
Order; and (2} pay all costs of transferring the Acquired Assets from the Purchaser to the
Successfil Bidder, The Debtors, Committee and UBF Acquisition Corp. (in its role as
Purchaser, prepetition secured lender and post-petition secured lender) also agreed to support 4
iiquidating plan containing certain terms, as furlher deseribed herein.

. As evidenced by the affidavits of ssrvice filed with the Court, proper, timely,
adequate, and sufficient notice of the Sale Motion, the Auction, and the Interiny Sale Hearing
have been provided in accordance with Bankruptey Code §§ 102(1) and 363(b), Bankruptey
Rules 20072, 6004, 9006, 5007, 9008 and 9014, the local miles of this Court and the procedural
due process requirements of the United States Constitution. The 8ale Meotion and proposed order

wete served on: (a) creditors holding the 30 largest unseoured claims; (b) all entities known to !

have asserted any lizn, clainy, interest or encumbrance in or upon any of the Acquired Assets;
{c) the Debtors” landlords; {d) the Environmental Protection Agency; (e} the state/local
environmental agencies in the jurisdictions where the Deltors own or lease property; () all
taxing anthorities which have a reasonably known interest in the Deblors, including the Internal
Revenue Servige; (g) all emtities known to have expressed a bona fide interest in acquiring all or i
portions of the Acquired Assets; and () the U.S. Trustee for the Distriet of Delaware, on August ;
14, 2016 [Docket No. 73], Notice of filing of the sale motion was served on the entire creditor
matrix on August 11, 2010 and supplemented on August 16 and 17, 2010 [Docket Nos. 73, 82
and 93], A Notice of Emergeney Transitional Sale Subjeot to Bid Procedures (the “Emergency
Notice™ {Rocket No. 1357 was served on August 23, 2010 and August 24, 2010 [Docket Nos.

143 and 152}, notifying recipients that the Debtors sought entey of the Inferim Order on-an
& TeCIp 8 3
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emergency, interim basis, subject to the submission of Qualified Bids and the conduct of the

Auction. The Nutice of duction and Sale [Docket No. 171] was served on August 27, 2010,
notifying recipients, including all creditors and those entities who had expressed interest in
acquiring the Debtors” assets, of the Bid Deadling, the date, time and place of the Auction and
that the Auction would net sccur if ro Qualified Bids are received by the Bid Deadline. [See
Docket No. 175.] No other or further notice of the Sale Motion, the Auction, the Interim Sale
Hearing, the eniry of the Interim Order or the entry of this final order (the “Final Order™), is f
necessary or shall be regured. i
H. A reasonable opportunity to object or be heard vegarding the requested relief has
been afforded to, and the Emergency Notice was served upon, all interested persons and entities,
including, without limitation, {a} Universal Building Produets, 15172 Goldenwest Circle,

Weastminster, California 92683, Attn; Jeff Church; (b) counsel for the Debtors, K& Gates LLP,

70 W, Madison St., Suite 3100, Chicago, linois 60602-4207, Attn: Sven T, Nylen; (¢} UBP
Acquisition Com., 333 8. Grand Avenue, 28th Floor, Los Angeles, Califonia 90071, At
Jordon L. Kruse and David Quick, with a copy to Kirkland and Ellis LLE, 300 N, Lakalle Street,
Chicagoe, Minois 60654, Atte: Christopher J. Greeno, P.C. and David A. Agay; (d) connsel for
the Committee; {¢) all entities known to have asserfed any lien, claim, interest or encumbrance in
or upon and of the Acquired Assets; () all governmental taxing authorities or recording offices |
which have a reasonably known interest in the Debtors, including the Internal Revenue Service,
or as a result of the sale of the Acquired Assets may have claims; contingent or otherwise,
apainst the Debtors; {(g) the Environmental Protection Ageney; (h) the state/local environmental
agencies in the jurisdictions where the Debiors own or lease real property; (1} the Diebtors’

landlords; (j) all entities known to hdve expressed a bona Hide interest in acquiring all or portions

R&E V76442292
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of the Acquired Assets; (k) the Office of the United States Trustee; (1) counsel to the Agent for

the Debtors prepetition secured lenders; {m) the Debtors” largest thirty (30) unseeured creditors
on a consolidated basis, as identifind in their chapter 11 petitions; (n) the Office of the United
States Attorney for the District of Delaware, and (o) all parties that filed requests for notices
under Bankruptey Rule 9010(h). Other partics interested in bidding o the Acquired Assets were
provided, upon request, sufficient information to make an informed judgment as to whether to
bid on the Acquired Assets,

L The Acquired Assets are property of the Debtors” estates and good and
marketable tiths thereto is vested in the Deblors’ estates.

L The Debtors have demonstrated a sufficient basis, including exigent
circumstances, to enfer into the Agreement and sell the Acquired Assets under Bankruptey Code

§§ 363, 365, 1123, 1141 and 1146, and such actions are appropriate exercises of the Debtors’

business judgment ang In the best interests of the Debtors, their estates and their creditors.

K. The-Bid Procedurey set forth in the Bid Procedures Order were non-gollustve;
substantively and procedurally fair to all parties and were the result of good faith, arm’s length
negotiations between the Debtors and the Purchaser,

L, The Debtors and their professionals have complied, in good fasth, in all respects
with the Bid Procedures Order. As demonstrated by (1) the testimony and other evidence !
{including the representations of counsel made on the record) proffered oradduced at the Interim
Sale Hearing and (1) through robust marketing efforis carried out over the course of several j
weeks and a competitive sale process, the Debtors (a) have afforded interested potential
purchasers a full, fair and reasonable opportunity to conduct diligence with respect to the

Debtors’ business and assets, o become Qualified Bidders and submit their highest and

~f
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otherwise best offer to purchase the Acquoired Assets, and (b) provided potential purchasers,

upon request, sufficient information to epable them to make an informed judgment as to whether
to bid on the Acquired Assels.

M.  No bids were submitted on or before the Bid Deadline, other than the offer
submitted by the Purchaser in the Agreement.

N. The offer of the Purchaser, upon the terms and vonditions set forth in the
Agreement, including the form and total amount of consideration to be realized by the Debtorg
pursuant to the Agreement, (1) is the highest and best offer recetved by the Debtors; (i1 is faiy
and reasonable; (ifl) is in the best interests of the Debtors” creditors and estates; (Iv) constitutes
full and adequate consideration and reasonably equivalent value for the Acquired Assets; and {v)
will provide a greater recovery for the Debtors” creditors and other interested parties than under

any other practicable and available alternative,

0. The Purchaser is not an “insider” or “affiliate™ of the Debtors as those teros ars
defined in the Bankruptey Code. The Purchaser is a buyer in good faith, as that term is used in
the Bankruptey Code and the decisions thereunder, and is entitled to the protections of
Bankruptey Code §§ 363(m) and (n) with respect to all of the Acquired Assets. The Agresment
was negotiated and entered into in good fuith, based upon anm’s length bargaining, and without
collusion or fraud of any kind. Neither the Debtors nor the Purchaser bas engaged in any
conduet that would prevent the application of Bankruptey Code § 363(m) or cause the
application of or implicate Bankruptey Code § 363(n) 1o the Agreement, the consurmmation of
the sale transaction, or the transfer of the Acquired Assets to the Purchaser, Further, the

Purchaser iy entitled to all of the protections and immunities of Bankruptey Code § 363(m).

KEE 176442202
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2. The Debtors have full corporate power and authority to execute the Agreement

and all other documents contemplated thereby, and the sale of the Acquired Assets bas been duly
and validly authorized by all necessary corporate authority by the Deblors to consunumate the ;
transactions contemplated by the Agresment. No consents or approvals, other than as may be
expressly provided for in the Agreement, are reguired by the Debtors to consummate such
transactions.

Q. The Debtors have demonstrated sound business reasons for seeking to enter into
the Agreement and o sell the Avquired Assets, as more fully set forth in the Sale Motion and as ;
demonstrated at the Interim Sale Hearing, and it is a reasonable exercise of the Debtors” business
judgment to sell the Apquired Assets and to consumunate the fransactions contemplated by the
Agreement,

R. The terms and conditions of the Agreement, including the constderation to be |

realized by the Deblors purswant fo the Agreement, are fair and reasonable, and the transactions
contemplated by the Agreement ars in the best interests of the Debtors” estates and their
creditors.

S Except as otherwise provided in the Agreement, the Acqguired Assets shall be sold
free and clear of all Liens, Claims, and Interests, as definad below. All such Liens, Clabms, and |
Interests shall attach to the consideration to be received by the Debtors in the same priprity and
subject to the same defenses and avoidability, if any, as before the Closing, and Purchaser would
not enter into the Agreement to purchase the Acquired Assets otherwise. For purposes of this
Final Order, “Liens, Claims and Interests™ shall mean all Hens (statutory or otherwise), claimas, as
defined i Bankruptey Code § 101(5), interests, as such term is used in Bankruptcy Code

§ 363(1}, hypothecation, encumbrances, indentures, loan agreements, collective bargaining

9
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agreements, deeds of trusts, security interests, other injerests, mortgages, inferests, pledges,

restrictions, charges, instruments, licenses, preferences, priorities, security agrecments,
easements, covenants, encroachments, options, rights of recovery, rights of pre-emption, rights j
of first refusal or other third party rights, judgments, demands, offsets, contracts, clabms for
reinthursement, contribution inderunity, exoneration, alter ego or environnmental liabilities,
pension labilities including withdrawal Habilities, retires medical benefit liabilities, taxes
(including foreign, federal, state and local tax), orders of any governmental authority, of any kind
or natare (including (i) any conditional sale or viher title retention agreement and any lease j
having substantially the same effect as any of the forepoing, (ii) any assignment or deposit
arrangement in the nature of a seourity device, (i) any clatm based on any theory that Purchaser
is a successor, fransferee or continuation of any or all Debtors, and (iv) any leasehold mterest,

Hcense or other right, in favor of a third party or a debtor, to use any portion of the Acquired ;

Assets), whether secured or wnsecured, choate or Inchoate, filed or unfiled, scheduled or |
unscheduled; noticed or wnnotived, recorded or unrecorded, contingent or non-contingent,
matetial or non-naterial, known or known, it being understood that Liens, Claims aud Interests
shall be given the broadest possible meaning under applicable law.

T. The transfer of the Acquired Assets o the Purchaser will be a legal, valid and
effective transfer of the Acquired Assets, and, except 45 may otherwise be provided i the
Agreenment, shall vest the Purchaser with all vight, title and interest of the Debtors in and to the
Acquired Assets free and clear of any and all Lieng, Claims, and Interests, The Purchaser shall
nof assume or become Hable for any Liens, Claims, and/or Interests relating to the Acquired

Assets being sold by the Debtors,

K&E 17644220.2
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L The transfer of the Acquired Assets to the Purchaser free and elear of all Liens,

Clairns, and Interests will not resuli in any endoe burden or prejudice to any helders of any
Liens, Claims, and Interests, as all such Liens, Claims, and Interests of any kind or nature |
whatsoever shall attach to the net proceeds of the sale (if any) of the Acquired Assets received by
the Debtors in the order of their priority, with the same validity, force and effect which they now
or may hereafter have as agaimst or in the Acquired Assets and subject to any claims and
defenses the Delitors ar other parties in interest may possess with respect thereto. All persons
having Liens, Claims, and/or Interests of any kind or nature whatsoever against of it any of the g
Debtors or the Acquired Assets shall be forever barred, estopped and permanently enjomed from
pursuing or asseriing such Liens, Clatms, and/or Interests against the Purchaser, any of its assels,
property, successors or assigns, or the Acquired Assets,

V. The Debtors may sell the Acquired Assets free and clear of all Liens, Claims, aud

Interests of any kind or nature whatsoever because, in each case, one or more of the standards set !
forth in Bankruptey Code § 363(8) has been satisfied. Those () holders of Liens, Claims, and
interests and (ii) non-debtor parties whe did not object, or who withdrew their objections, {o the
sale of the Acquired Assets and the Sale Motion are deemed to have consented to the sale of the
Acquired Assets pursuant to Bankmptey Code § 363(1)(2). All objections to entry of this Final
Order have been resolved. Those holders of Liens, Claims, and Interests who did object fall
within pne or more of the other subsections of Bankruptey Code § 363{f) and are adequately
protected by having their Liens, Claims, and Interests, if any, attach to the net proceeds of the
sale (if any) of the Acquired Assets ultimately attributable to the properly against or in which

they claim or may claim any Liens, Clatms, and Interests. |

11
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W.  Not selling the Acquired Assets free and clear of all Liens, Claims, and Interesis

would adversely impact the Debtors estates, and the sale of the Acquired Assets on a basis other
than free and clear of all Liens, Claims, and Interests would vield substantially less value to the
Debtors” estates.

X. In the ahsence of a stay pending appeal, the Purchaser will be deemed to be acting
in good faith, pursuant to Bankreptey Code § 363(m), in closing the fransactiens contemplated
by the Agreement at any time on or after the enfry of this Final Order, and cause has been shown
as 1o why this Final Order should not be subject to the stay provided by Bankruptey Rules z
6004(h}) and 6006{d).

Y. The transactions conteraplated under the Agreement do not constitute a
consolidation, merger or de facro merger of the Purchaser and the Debtors and/or the Deltors”

gstates because (1) there is no substantial continnity between the Purchaser and the Delntors,

(1) there is no continnity of enterprise between the Debiors and the Pugchaser, (i1} the Purchaser |
Is not a mere continuation of the Debfors or their estates, and (iv) the Purchaser does not

constitute a successor to the Debtors ar their estates.

Z. The sale of the Acquired Assets outside of & plan of liguidation or reorganization
pursuant to the Agreement neither impenmissibly restructures the rights of the Debtors® creditors |

nor imperniissibly dictates the terms of a plan of lquidation or reorganization for the Debtors.
The sale of the Acquired Assets does not constitute a sub rosa chapter 11 plan,

AA.  The Purchaser’s agreement to serve as the stalking horse bidder was part of a
global, infegrated agreement whereby the Purchaser agreed (o provide the DIP Facility to enable
the Debtors to conduct an orderly wind-down, including confirmation and consummation of a

¢hapter 11 hquidating plan. To the extent that such a plan is confirmed and consummated, the

K&EE 175442252
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sale of the Acquired Assets to Purchaser is deemed to have occurred pursuant to such plan for

purposes of Bankruptey Code § 1146(a), with the effectiveness of the plan expressly conditioned
on ronsummation of the sale of the Acquired Assets to Parchaser,

BB.  The Purchaser, by and through the Administrative Agent, is a setured creditor of
the Debtors, holding valid Liens, Claims, and Interests in and against the Debtors and their
estates arising out of, related 10 and in connection with the Credit Agreement and other
Prepetition Lean Documents. The Purchaser, by and through the Administeative Agent, holds an
allowed Claim as of the Petition Diate in the mnount of $40,331,692.45 plus accrued and unpaid
interest with respect thereto and any fees, expenses, costs and charges (the “Allowed Claim™),
and authorized and directed the Administeative Agent to credit bid any portion or all of such

Allowed Claim in connection with the Agreement and at the Auvction, In addition, the Purchaser

holds a valid, perfecied postpetition sendor security interest and superpriority administrative

expense claim for loans, advances and other finangial accommodations vutstanding under the
DIF Mote and the other DIP Loan Documents, and was authorized to credit bid any portion or all
of the cutstanding DIP Obligations in connection with the Agreement and at the Avction.

CC.  The Purchaser’s credit bid pursuant to the Agreement is 8 valid and proper offer
pursuant to the Bid Procedures Order and Bavkruptey Code §§ 363(h) and 363(k).

DD, The total consideration provided by the Purchaser for the Acquired Asssts isthe
highest and best offer received by the Deblors, and the Purchase Frice constitutes (a) reasonably
equivalent valug under the Bankruptey Code and the Uniform Fraudulent Transfer Act, (b) fair
consideration under the Uniform Frandulent Conveyance Act and () reasonably equivalent
value, fair constderation and fair vatue ander any other applicable laws of the United States, any 1

state, lerritory or possession, or the District of Columbia, for the Acquirsd Assets.

TRADEMARK
REEL: 008136 FRAME: 0280



EE.  Timeis of the essence in consummating the sale. In order to maximize the value

of the Acquired Assets, it is essential that the sale of the Acquired Assets oceur within the time
constraints sct forth in the Agreement. Ascordingly, there is cause to Lift the stays contemplated
by Bankruptey Rules 6004 and 6006,

FF.  The Purchaser shall have no obligations with respect to any liabilities of the
Debtors other than its obhgations under the Agreement.

NOW, THEREFORE, BASED UPON ALL OF THE FOREGOING, IT IS HEREBY
ORDERED, AINUDGED AND DECREED THAT;

I. The relief requested i the Sale Motion is granted in its entirety, subject to the
terms and conditions contained herein and in the Agreement.

2. All objections and responses concerning the Sale Motion are resolved in
accordance with the terms of this Final Order. To the extent any such objection or response was

not otherwise withdrawn, waived, or settled, it, and all reservations of rights contained therein, is

overruled and denied, ;
3. Wotice of the Bid Procedures, the Interim Sale Hearing, the Auction and the entry
of this Final Order was fair and equitable under the circumstances and complied in all respects
with Bankruptey Code § 102(1) and Bankruptey Rules 2002, 6084 and 6006,
Approvad of Sale ‘
4. The sale of the Acquired Assets, the terms and conditions of the Agreement
{inchuding all schedules and exhibits affixed thereto) and the transactions contemplated thereby,
and the Purchaser’s credit bid are antherized and approved in all respects.

5, The sale of the Acquirsd Assets to and the consideration provided by the

Parchaser under the Agreement, ingluding the Purchase Price, are fair and reasonable and shall
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be deemned for all purposes to constitute a transfer for reasonably equivalent value and falr
comsideration under the Bankruptey Code and any applicable non<bankruptey law.

6, The Purchaser is hereby granted and is entitled to all of the protections provided
to a good faith buyer under Bankrupicy Code § 363(m).

7. The Debtors are hereby authotized and directed to fully sssume, perform under,
consurymate and implement the terms of the Agreement together with any and all additional
instruments and documents that may be reasonably necessary or desirable to inplement and
sffectuate the terms of the Agreement, the Interim Order, this Final Order and the sale of the
Acauired Agsets contemplated hereby and thereby including, without limitation, deeds,
assignments, stock powers and other instruments of transfer, and to take all further actions us
may be necessary or otherwise reasonably be requested by the Purchaser for the purpose of
assigning, transfevcing, granting, conveying and conferring to the Purchaser, or reducing to
possession any portion or all of the Acguired Assets, as may be necessary or appropriate to the
performance of the Debtors’ obligations as contemplated by the Agreement, without any further
corporate action or need 16 obtain further orders of this Cowrt. The Purchaser shall have no
obligation lo proceed with the Closing as specified in the Agreement nntil all conditions
precedent o its obligations to do so have been met, satisfied or waived.

g. The Debtors and each other person ar entity having duoties or responsibilities
under the Agreement, any agreements or documents related thereto, the Interim Order or this
Final Grder, and their respesgtive directors, officers, employees, members, agents,
representatives, and attormeys, are authorized and empowered, subject to the terms and
conditions contained in the Agreement, to carry out gl of the provisions of the Agreement and

any related agreements or docurments; to issue, execute, deliver, file, and record, as appropriate,
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the documents evidencing, consummiating, effectuating and implementing the sale of the
Acquired Assets and the Agreentent and any related sgreements; to take any and all actions
sontemplated by the Agreement, any related agreements or documents, the Interim Order or this
Final order; and 1o issug, execute, deliver, file, and record, as appropriate, such other contracts,
instruments, releases, indentures, mortgages, deeds, bills of sale, assignments, teases, or other
agreements or documents and to perform such other acts and execute and deliver such ather
doenments, as are consistent with, and necessary or appropriate to implement, effectuate, and
consummate, the Agreement, any related agreements or documents, the Interim Order and this
Final Order and the transactions contemplated thereby and hereby, all without further application
1o, or order of, the Cowrt or further action by their respective directors, officers, employges,
members, agents, representatives, and attorneys, and with like effect as if such actions had been
taken by unanimous action of the respective dircctors, officers, employees, members, agents,
representatives, and attorneys of such entities, The secretary or any assistant secretary of the
Debtors shall be, and hereby 15, authorized to certify or attest to any of the foregoing actions (but
no such certification or atestation shall be required to make any such action valid, binding, and
enforceable), The Debtors are further authorized and empowered to cause to be filed with the
seeretary of state of any state or other applicable officials of any applicable governmental units
any and all certificates, agregments, or anendments neeessary or apprepriate to effectuata the
transactions contemplated by the Agreement, any related agreements or documents, the Interim
Order and this Finsl Order, including amended and restated certificates or articles of
incorporation and by-laws or certificates or articles of amendment, and all such other actions,
filings, or recordings as may be required under appropriate provisions of the applicable laws of

all applicable governmental unils or as any of the officers of the Debtors may defermine are
16
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necessary or appropriate. The execution of any such docurment or the taking of any such action

shall be, and hercby is, deemed conclugive evidence of the suthority of such person to 50 act.
Without Himiting the generality of the foregoing, this Final Order shall constitute all of the ;
approvals and consents, if any, required by the corporation laws of the State of Delaware and all
other applicable business corporation, trust, and other laws of the applicable governmental units
with respect to the implementation and consunymation of the Agreement, any related agreements
or documents, the Interim Order and {his Final Order, and the transactions contemplated thoreby
and hereby.

9. Effective as of the Closing Date, the sale of the Acquired Assets by the Deblors to
the Purchaser shall constitute a lepal, valid and effective transfer of the Acquired Assets
notwithstanding any requirement for approval or consent by any parson and shall vest the

Purchaser with all right, title and interest of the Debtors in and 1o the Acquired Assets, free and

clear of all Liens, Claims, and Interests of any kind, pursuant to Bankruptey Code § 363{f).

10.  The sale of the Acguired Assets is not subject 1o avoidance pursuant to
Bankraptey Code § 363(n).

11, Notwithstanding anything to the contrary in this Final Order, the Motion or the
Agreement, the Acquired Assets shall not include any assets to which the Debtors do not bave
title and the right to sell. The Court shall retain jurisdiction to hear any disputes that exist as to
whether the Delbitors have title to and/or the right to sell particular assets.

Trarisfer of 4ssets

12, Pursuant to Bankruptey Code § 1141(c), the Debtors shall be, and hereby are,

authorized, empowered, and directed, pursuant to Bankruptey Code §§ 105, 363(b), 1123 and

1141, to sell the Acquired Assets to the Parchaser pursuant o the terms of the Agreement, the
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Interint Order and this Final Qrder. The sale of the Acquired Assets shall vest the Purchaser with

all right, title and interest of the Debtors in and to the Acquired Assets free and clear of any and
all Liens, Claints, and Interests and other labilities and clairns, whether secured or unsecured,
cheate or inchoate, filed or unfiled, scheduled or urscheduled, noticed or winoticed, recorded or
unrecorded, contingent or non-contingent, Hquidated or unliguidated, matured or unmatured,
disputed or undisputed, or known or unknown, whether arising before or after the Petition Date,
whether imposed by agreement, understanding, law, equity or otherwise, with all such Liens,
Claims, and Interests to attach only to the net proceeds of the sale (if any) with the same priority,
validity, fores, and effect, if any, as they now have in or against the Acquired Assets, subject to
all claims and defenses the Debtors may possess with respeot therete, Neo holder of any Liens,
Claims, or Interests fithe Acguired Assets shall interfere with the Purchaser’s use and

enjoyment of the Acquired Assets based on or related to such Liens, Claimy, and Interests, or any |

actions that the Debtors may take in their chapter 11 cases, and no person shall take any action to
prevent, interfere with or otherwise enjoin consununation of the transactions contemplated herein
or by the Agreement.

13, The provisions of this Final Qrder that anthorize the sale of the Acquired Assets
free and clear of Liens, Claimg, and Interests shall be selftexecating, and neither the Debtors noy
the Purchaser shall be required to exceute or file reloases, termination statements, assignments,
conseénts, or other instruments, agreements or documents in order to effectuate, consummate and
implement the provisions of this Final Order. However, the Debiors and the Purchaser, and each
of their reapective officers, directors, employees and agents are hereby authorized and
copowered to take all actions and exeoute and deliver any and all documents and instruments

that either the Debtors or the Purchaser deem necessary or appropriate to implement,
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consummate and effestuate the terms of the Agreement and this Final Order. Moreover, the

Purchaser and its successors and assigns are desiguated and appointed the Deblors” true and
lawful attorney and attorneys, with full power of substitution, in the Diebtors’ name and stead, on
behalf and for the benefit of the Purchaser, its suceessors and assigns, to demand and receive any
and all of the Axquired Assets and to give receipts and releases for and in respect of the Acquired
Assets, or any part thereof, and from time to time to institute and prosecute in the Debtors” name,
for the benefit of the Purchaser, its successors and assigng, any and all proceedings at law, in
equity or otherwise, which the Purchaser, its suceessors and assigns, may deem proper for the
collection or reduction to possession of any portion or all of the Acquired Assets, and to de all
acts and things with respect to the Acquired Assets which the Purchaser, its successors and
assigns, shall deem necessavy or desirable. The foregoing powers are coupled with an inierest

and are and shall be wrrevocable by the Debtore.

4. The Debtors’ creditors are suthorized and directed 1o execnte such documents and
takee all other activns as may be necessary or reasonably requested by the Purchaser fo refeace
any Liens, Clains, or Interests of any kind or nature whatsoever against any portion or all of the
Acquired Assets, as such Liens, Claims, or Interests may bave been recorded or may otherwise
exist. If any person ot entity that has filed financing statements or other documents or
agreements evidencing any Liens, Claims, or lntergsts in or against the Acquired Assets shall not
have delivered to the Debtors ptior to the Closing Date afier request therefor, in proper form for
filing and executed by the appropriate parties, termination statements, nstruments of satisfaction,
or releases of all such Liens, Claims, or Interests that the person or entity has with respect to any
portion or all of the Acquired Asssts, the Debtors are hereby authorized to execute and file such

statements, Instruments, releases and other documents on behalf of the person or entity with
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respeet to such Acquired Assets prior to the Closing Date, and the Porchaser is anthorized fo file

such documents after the Closing Date.

15, To the greatest extent available under applicable law, the Purchaser shall be
anthorized, as of the Closing Date, to operate under any license, permit, registration and
governmental authorization or approval of the Debtors with respect to the Acguired Assets, and
all such licenses, permits, regisirations and governmental anthorizations and approvals are
deemed to have been, and hereby are, directed to be transterred to the Purchaser as of the

Closing Date; provided, however, that the Purchaser shall be responsible for any and all Hability

related to Purchaser’s use after the Closing of any such Hopnse, permit, registration, and
governmental authorization or approval.
16. Al of the Debtors’ interests in the Acquired Assets shall be, as of the Closing

Date and upon the occurrence of the Closing, teansferred to and vested in the Parchaser. Upon

the orcurrence of the Closing, the Interim Order and the Final Order shall each be considered
and constitate for any and all purposes a full and eomyplete general assigniment, conveyance and
transfer of the Acquired Assets acquired by the Purchaser under the Agresment and/or a bill of
sale or assignment transferring good and marketable, indefeasible title and interest in the
Acquired Aasets to the Purchaser.

17. Except as expressly provided in the Agreement, the Purchaser 1s not assuming nor
shall it or any affiliate of the Purchaser be in any way lable or responsible, as a succossar or
otherwise, for any lahilities, debts, or obligations of the Debtors of any kind or nature
whatagever relaling to or arising from the Debtors’ ownership or use of the Acquired Assets
prior to the consunmmation of the transactions contemplated by the Agreement, or any Habilities

calculable by reference to the Debtors or their opetations or the Acguired Assets, or relating to

ek
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continuing or other conditions existing on or prior to consummation of the transactions

contemplated by the Agreement, which liabilities, debts, and obligations are hereby cancelled,
discharged and extinguished insefar as they may give rise to liability, saccessor or otherwise, ;
against the Purchaser or any of its affiliates.

18, All persons or entities, on or after the Closing Diate, in possession of some or all
of the Acquired Assets are directed to surrender possession of the Acquired Assets to the
Purchaser at such timie as the Purchaser may request. The Debtors will provide the Purchaser
with commercially reasonable assistance in locating, transporting, collecting and atherwise
taking possession of the Acquired Assets; provided, however, that the Debtors shall have no
ohligation to neur any expenses in conpection with the providing of such assistance, except to
the extent required in the DIP Facility Documents (a8 defined in the Final DIP Order) and in

accordance with the Budget (as defined in the Final DIP Ordex), i

19, In comnection with any receivable with respect to which the Debtors may have
set-off rights or other rights te recovery based on rights in the obligor’s property held by the
Debtors, the Purchaser may elect to postpone the transfer of title of such receivable and shall
retain its Hen on such receivable, and the Debtor and Purchaser shall cooperate in the collection
of such receivable.

Additional Provigions

20.  The Committes and UBP Acquisition Corp., in its role as Purchaser, secured
lender under the Debtors” prepetition credit agreement {(the “Prepetition Lender™) and secored
lender under the Debtors® postpetition debtor-in-possession financing facility (the “DIP i
Lender™), shall support a liquidating plan, or with the ¢consent of each of the Debiors, the DIP

Lender and the Committee, a structured dismissal order: (a) embodying the terms of the Final
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DIP Order, the Rid Proceduras Order and this Final Order; (b) providing for the waiver of the

DIP Lender's and Peepetition Lender’s deficiency claims upon the Excluded Property; and ()
providing broad releases to (i) Jeff Church (the Debtors’ CEO and a member of the Debtors” é
board of directors); (i) Kerry Shiba (a meniber of the Debtors’ board of directors); (1) Greg
Waller (the Debtors” CFO); and (iv) Dan Scouler (the Debtors” CRO), Scouler & Company and
its prafessionals. In addition, the Committee and its professionals shall be prohibited from
encotraging the members of the Conunittes to fail fo support such liquidating plan.

21, Eachand every federal, state, and Jocal governmental agency or departmient is
hereby directed to accept any. and all agreements, documents and instruments necessary and
appropriate to consunimate the transactions contemplated by the Agresraent and this Final Order.

32, The transfer of the Acquired Assets to Purchaser under this Final Ovder is exempt

from any transfer or stamp tax under Bankruptey Code § 11446(a), whether insposed or assessable

against the Debtors or Purchaser.

23.  The Purchaser has not assumed or is otherwise not obligated for any of the
Debtors” linbilities, and the Purchaser has not purchased any of the Excluded Assets or the
Exeluded Property. Consequently, all persons, Governmental Units {as defined in Bankruptey
Code §§ 101(27) and 101(41)} and all holders of Liens, Claims, or Interests based upon or 3
arising out of labilities retained hy-the Debtors are hereby enjoined from taking any action
agamst the Purchaser or the Acquired Assets to recover on any Liens, Claims, or Interests or on
account of any liabilities of the Debtors, All persons holding oy asserting any Interest in the

Ixcluded Assets are hereby enjoined from asserting or proszeuting such Liens, Claims, o
Interests or other cause of actinn against the Purchaser or the Acquired Assets for any lability j

associated with the Bxcluded Assets,
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24,  The Purchaser is not z “successor™ to the Debtors or thewr estates by reason of any

theary of law or equity, and the Purchaser shall not assume, nor be deemed to assume, or nany
way be responsibie for any Hability or obligation of any of the Debtors and/or their estates
including, but not linited to, any bulk sales law, successor Hability or similar ability, Neither
the purchase of the Acguired Assets by the Purchaser or ity affiliates, nor the fact that the
Porchaser or its affiliates {including any of its successors or assigns) are using any of the
Acquired Assets previously operated by the Debtors, will cause the Purchaser or any such
affiliates to be deemed a successor in any respect 1o the Debtors” businesses within the meaning |
of, or otherwise create any Hability under, any foreign, federal, state or local revenue, pension,
ERISA, tax, labor, employment, environmental, or other Jaw, rule or regulation {including
without Hmitation filing requirements under any such laws, miles or regulations), or under any

products hability taw or doctrine with respeet 1o the Debtors” Hability under such law, rule or

regulation or doetrine. Purchaser and its affiliates (including any of its successors ot assigns)
shall have no Hability or obligation under the WARN Act (29 UL8.C. §§ 210 ef seq.), or any state
faw equivalent thereof, or the Comprehensive Envirommental Response Compensation and
Liability Act, ERISA, or any foreign, federal, state or Jocal labor, employment, benefits, wage, or
environmental law by virtue of the Purchaser’s purchase or use of the Acquired Assets,

25.  Pursuant & Bankmptey Code §§ 105, 363, 1123 and 1141, all persons and
entitics, including, but not imited to, the Debtors, the Committes, all debt security helders,
equity security holders, the Debtors” employess or former employees, governmertal, tax and
sregulatory authorities, lenders, parties to or bengficiaries under any benefit plan, trade and other
creditors asserting or hoiding any Liens, Claims, or Interests of any kind or nature whatsoever

against, in or with respest to any of the Debtors or the Acquired Assets (whether legal or
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cquitable, secured or unsecored, matured or unimatured, contingent or non-contingent, sendor or

subordinated), arising under or out of, in connection with, or in any way relating to the Debtors,
the Acquired Assets, the operation or cessation of any of the Deblors’ busingsses prior to the
Closing Date, the DIP Loan, the Purchaser's prepetition sequisition of the secured debt of the
Debtors, the Purchaser’s prepetition strict foreclosure on certain of the Debiors’ assels, or the
transter of the Acquired Assets to the Purchaser or any of its affiliates o assigns, shall be forever
barred, estopped, and permanently enjoined from asserting, proscouting or otherwise pursuing
such Liens, Claints, o Inferests against the Purghaser or any affiliate, suceessor or assign thereof,
including, without limitation, Dayton Bupertor Corporation, and each of their respestive current
and former members, officers, directors, mavaged funds, investment agdvisorg, attorneys,
employees, partnerg, affiliates, shareholders, financial advigsors and representatives {sach of the

foregoing solely in their capacity as such), or the Acquived Assets; provided, however, that the

relief granted under this paragraph 27 shall not be interpreted to bar, estop or enjoin any claims
for breach of the Purchaser’s obligations arising under this Final Order, the Final DIP Order, or
any other order of the Court to which the Purchaser consents.

26, Subject o the terms of the Agreement, the Agresment and any related agreeracnts
or documents may be waived, modified, amended, or supplemented by agrecment of the Debtors

and the Purchaser, without further action or order of the Court; provided, however, that any such

waiver, modification, amendrent, or supplement is not matertal and substantially conforms to,
and effectuates, the Agreement and any related agreements or decuments.

27, The fatlure specifically to include any particular provisions of the Agreement or
any related agreements or docuraents in this Final Order shall not diminish or impair the

effectiveness of such provision, it being the intent of the Court, the Debtors and the Purchaser
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that the Agreement and any related agresments or documents are authorized and approved in

their entirety with such amendments or modifications thereto as may be made by the parties in
accordance with this Final Order prior to the Closing Date, !

28.  Wobulk sale law or any similar law of any state or other jurisdiction shall apply in
any way to the salg and the transactions conternplated by the Agreement.

29, Tothe extent any provisions of this Final Order contlict with the terms and
conditions of the Agreement, this Final Order shall govern and control.

30.  Nothing in this Final Order shall alter or amend the Agreement and the
obligations of the Debtors and the Purchaser thereunder,

31, 'The Interim Order, this Final Order and the Agreement shall be binding upon and ;
govern the scts of all Persons and entities, including without imitation, the Debtors and the

Purchaser, their respective suceessors and permitted assigns, including, without limitation, any

chapter 11 trustee hereinafter appointed for the Debtors’ estates or any trustee appointed ina
chapter 7 case if this case is converted from chapter 11, the Committee, all creditors of any
Debtor (whether known or unknown), filing agents, filing officers, title agents, recording
agencies, secretaries of state, and all other persons and entities who may be reguired by operation
of law, the duties of their office or contract, 1o accept, file, register, or otherwise record or release
any documents ot instruments or who may be required 1o yeport or insure any title inor to the
Acquired Assets.

32, 'Theprovisions of this Final Order are non-sevegable and mutually dependent.

33, Nothing in any order of this Court ur contained in any plan of reorganization or

liquidation confirmed in these chapter 11 cages, or in any subsequent or converted cases of the

P
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Debtors under chapter 7 or chapter 11 of the Bankruptey Code, shall conflict with or derogate

from the provisions of the Agresment or the terms of this Final Order.

34,  Motwithstanding Bankruptey Rules 6004, 6006 and 7062, this Final Order shall be
effective and enforceable immediately upon entry and its provisions shall be self-executing. In
the absencs of any person or entity obtaining a stay pending appeal, the Debtors and the
Purchaser are frée to close under the Agreement at any time, subject to the terms of the
Agreement. In the absence of any person or entity obtaining a stay pending appeal, if the
Diebtors and the Purchaser close under the Agreement, the Purchaser shall be deensed to be
acting in “good faith” and shall be entitled to the protections of Bankruptey Code § 363(m}) as to
all aspects of the transactions under and pursuant to the Agreement if this Final Crder or any :

authorization contained herein is reversed or modified on appeal.
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35, This Coust shall retain exclusive jurisdiction to enforce the terms and provisions

of the Interim Oxder, this Final Order, and the Agreement in all respects and to decide any
disputes concerning the Interim Order, this Final Order, the Agreement, or the rights and duties
of the parties hereunder or thereunder or any issues relating to the Agreement, the Interim Order
and this Final Order including, but not limited to, the interpretation of the ferms, conditions and
provisions hereof and thereof, the status, nature and extent of the Acquired Assets and all issues
and disputes arising out of, related to or in connection with the relief authorized herein, inclusive
of those concerning the transfer of the Acquired Assets fiee and clear of all Liens, Clatms, and
Interests.

Wilmington, Delaware

Dated: September '\, 2010
S\ TN N
THE HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JLUDGE
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